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CASES  ABGUED  AND  DETEBMINED 


SUPKEME  OOUKT 

OP  THE 

STATE   OF   IDAHO. 


(January  25,  1906.) 

ALMA  D,  KA.TZ,  Appellant,  v.  C.  E.  HERRICK,  Respond. 

ent. 
[86  Pac.  873.] 

Foreign  Ck>KPOitATioNs — ^Compliance  with  Laws  Precedent  to  Doing 
Business  —  Insurance  Companies  —  Constitutional  Require- 
ment— Policy  of  the  State — Contracts  in  Violation  of  Law 
cannot  be  Enforced — Title  to  Legislative  Act — Curative  or 
Betbospective  Act — Purchaser  with   Notice. 

1.  Under  the  provisions  of  section  10,  article  11  of  the  constitu- 
tion, and  section  2653  of  the  Bevised  Statutes  as  amended  by  act 
of  March  10,  1903,  it  is  made  unlawful  for  any  foreign  corporation 
to  transact  business  in  this  state  without  having  first  filed  a  copy 
of  its  articles  of  incorporation  with  the  Secretary  of  State  and  the 
county  recorder  of  the  county  in  which  its  principal  place  of  busi- 
ness is  established,  and  having  also  in  like  manner  filed  written 
appointment  designating  and  authorizing  an  agent  within  the  state 
to  receive  and  accept  service  of  process  in  any  and  all  matters  in 
which  the  corporation  may  be  a  party  or  concerned. 

2.  A  foreign  corporation  failing  to  comply  with  the  requirements 
of  the  constitution  and  of  section  2653  of  the  Bevised  Statutes,  as 
amended  by  act  of  March  10,  1903,  cannot  maintain  a  suit  or  action 
in  any  of  the  courts  of  this  state  for  breach  or  violation  of  any 
contract  entered  into  during  the  time  the  corporation  had  so  failed 
and  neglected  to  comply  with  the  constitution  and  statute. 

3.  The  people  in  adopting  section  10,  article  11  of  the  constitu- 
tion have  clearly  announced  the  public  policy  of  this  state  toward 
foreign  corporations,  and  have  proclaimed  in  unmistakable  language 
that  such  artificial  beings,  existing  only  in  contemplation  of  law, 
must  subject  themselves  to  the  jurisdiction  and  laws  of  this  state 
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Katz  V,  Hebbick.  [12   Idaho, 

PoiBti  Decided. 


hifof  Wktf  eao  Xm  lieemded  mmj  reeognition  or  legal  ezutenee 
witbin  iU  jmMAweXum, 

4.  Wbere  tbo  eonstitation  or  otmtate  probibito  an  act  or  deelares 
tb*i  it  fball  be  Dolawf ol  to  perform  it,  it  is  tbe  tajr  and  reasonable 
InterpretatioD  and  eonstrnetioB  thereof  to  saj  that  the  people  in 
the  one  ease  and  the  legishiture  in  the  other  hare  intended  to  in- 
Urp(f§e  their  power  and  anthoritj  to  prerent  the  aet,  and  as  one 
of  the  means  of  its  prevention  intended  that  the  eourts  should  not 
lend  their  power  and  anthoritj  in  its  enforeement. 

0.  As  to  whether  or  not  the  set  of  Febroarj  8,  1905,  entitled 
"An  act  relating  to  foreign  eorporations  doing  business  in  the 
state  of  Idaho/'  Is  in  iiolation  and  eontrayention  of  section  10, 
article  11  of  the  eonstitation,  quaere, 

6.  Where  the  sole  purpose  and  object  of  a  legislative  act  is  the 
validating  and  legalizing  of  the  past  transactions  of  a  foreign  cor- 
poration which  has  done  business  in  this  state  without  having  first 
complied  with  the  provisions  of  the  constitution  and  statute  in  fil- 
ing its  articles  of  incorporation  and  designating  an  agent  upon  whom 
service  of  process  may  be  bad,  and  the  title  to  such  act  is,  "An  act 
relating  to  foreign  corporations  doing  business  in  the  state  of 
Idaho'':  Held,  that  the  title  does  not  express  or  indicate  the  sub- 
ject matter  of  the  act,  and  does  not  comply  with  section  16  of  ar- 
ticle 3  of  the  constitution,  and  that  such  act  is  for  that  reason  un- 
eonstitutional  and  void. 

7.  Act  of  February  8,  1905,  entitled  "An  act  relating  to. foreign 
eorporations  doing  business  in  the  state  of  Idaho/'  is  a  retrospective 
and  retroactive  law,  and  is  in  that  respect  out  of  the  usual  and 
ordinary  scope  of  legislation,  and  such  act  should  have  a  title  in- 
dicnting  in  some  manner  the  retroactive  intent  and  operation  of  the 
statute. 

8.  Where  K.  was  at  all  times  mentioned  the  agent  and  manager 
of  a  foreign  insurance  company  which  was  doing  business  in  this 
state  without  having  first  complied  with  the  requirements  of  section 
10  of  article  11  of  the  constitution,  and  section  2653  of  the  Re- 
vised Statutes,  as  amended  by  act  of  March  10,  1903,  and  a  solicitor 
for  such  company  took  H.'s  promissory  note  in  payment  of  a 
premium  on  a  policy  of  life  insurance,  and  thereafter  assigned  such 
note  tu  K.,  on  which  K.  advanced  him  the  amount  of  his  commis- 
•ion«  and  the  solicitor  thereupon  agreed  to  repay  K.  in  case  H., 
the  maker  of  the  note»  failed  to  pay  the  same:  Held,  that  K.  was 
not  an  innocent  purchater  of  the  note  for  value. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
Pistriot,  for  Ada  County.    Hon.  George  H.  Stewart,  Judge. 
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Judgment  for  defendant.     Plaintiff  appealed.    Affirmed, 

Edwin  Snow  and  Harry  S.  Kessler,  for  Appellant. 

The  company  is  not  prohibited  from  doing  business  during 
noncompliance  with  the  foreign  corporation  act  of  1903.  No 
penalty  or  punishment  is  prescribed  for  doing  business.  It 
is  not  made  a  crime,  but  the  act  itself  clearly  sets  out  what 
result  is  to  follow.  No  contract  or  agreement  made  in  the 
name  of  or  for  the  use  or  benefit  of  such  corporation  prior  to 
the  making  of  such  filings  can  be  sued  upon  or  be  enforced  in 
any  court  of  this  state  by  such  corporation. 

Notes  taken  by  foreign  insurance  companies  within  this 
state  are  not  void  because  they  have  not  complied  with  the 
laws  authorizing  them  to  do  business  within  its  limits,  but 
the  remedy  upon  such  notes  is  suspended  until  they  do 
comply  with  said  laws.  {American  Ins.  Co.  v.  Wellman,  69 
Ind.  413.)  This  is  construing  a  law  which  expressly  pro- 
hibits companies  from  doing  business  in  the  state  without 
compliance  and  which  fixes  a  criminal  penalty  for  failure  to 
do  so. 

Policy  of  insurance  itself  is  valid,  notwithstanding  the 
company  has  not  complied  with  the  law.  {Berry  v.  Knight 
Templars  etc.  Indemnity  Co.,  46  Fed.  439;  Ehrman  v.  Ten- 
tonia  l7%s.  Co.  (D.  C),  1  Fed.  471,  1  McCrary,  123;  Ganser  v. 
Fireman's  Fund  Ins.  Co.,  34  Minn.  372,  25  N.  W.  943; 
Marshall  v.  Beading  Ins.  Co.,  29  N.  Y.  Supp.  334,  78  Hun, 
83.) 

New  Hampshire  courts  have  held  that  if  the  policy  is  valid, 
the  premium  note  is  valid,  even  though  the  foreign  corpora- 
tion and  its  agents  had  laid  itself  open  to  criminal  liability 
by  writing  policies  before  they  had  complied  with  the  law. 
{Vnian  Ins.  Co.  v.  Smart,  60  N.  H.  458;  Connecticut  Biver 
Ins.  Co.  V.  Way,  62  N.  H.  622;  Provincial  Life  Ins.  Co.  v. 
Lapsley,  15  Gray  (Mass.),  252.) 

A  contract  is  not  void  when  the  statute  at  the  same  time 
otherwise  limits  the  effect  or  declares  the  consequences  which 
shall  attach  to  the  making  of  the  contract     (9  Cyc.  481  ^ 
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Philadelphia  Loan  Co.  v.  Tower ^  13  Conn.  249;  Rossman  v. 
McFarland,  9  Ohio  St.  369.) 

Davidson  &  Stoutemyer,  for  Respondent. 

That  this  contract  is  absolutely  void  as  to  appellee  we 
entertain  no  doubt.  (Cincinnati  Mutual  Health  Assur,  Co,  v. 
Rosenthal,  55  111.  85,  8  Am.  Rep.  626.) 

This  construction  of  such  statutes  is  supported  by  the  over- 
whelming weight  of  authority.  (3  Clark  and  Marshall  on 
Private  Corporations,  par.  847b ;  In  re  Comstock,  3  Saw.  218, 
Fed.  Cas.  No.  3078;  Semple  v.  Bank  of  British  Columbia,  5 
Saw.  88,  Fed.  Cas.  No.  12,659;  Northwestern  Mutual  Life 
Ins,  Co,  V,  Elliott,  5  Fed.  225,  7  Saw.  17 ;  McCanna  &  Fraser 
Co.  V.  Citizens'  Trust  etc.  Co.,  74  Fed.  597;  Diamond  Olue 
Co,  V.  United  States  Glue  Co,,  103  Fed.  838 ;  Farrior  v.  New 
England  Mortgage  Security  Co.,  88  Ala.  275,  8  South.  200; 
Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520 ;  Union  CentrcU 
Life  Ins.  Co.  v.  Thomas,  46  Ind.  44;  Cassady  v.  American 
Ins.  Co.,  72  Ind.  95 ;  Franklin  Ins.  Co.  v.  Louisville  etc.  Packet 
Co.,  9  Bush  (Ky.),  590;  Buxton  v.  Hamblen,  32  Me.  448; 
Williams  v.  Cheney,  8  Gray  (Mass.),  206;  National  Mutual. 
Fire  Ins.  Co.  v.  Pursell,  10  Allen  (Mass.),  231;  Reliance  Mut- 
ual his.  Co.  V.  Sawyer,  160  Mass.  413,  36  N.  E.  59 ;  Seamans  v. 
Temple  Co.,  105  Mich.  400,  55  Am.  St.  Rep.  457,  63  N.  W. 
408,  28  L.  R.  A.  430 ;  Seamans  v.  Christian  Bros.  Mill  Co.,  66 
Minn.  205,  68  N.  "W.  1065 ;  Williams  v.  Scullin,  59  Mo.  App. 
30 :  Barbor  v.  Boehm,  21  Neb.  450,  32  N.  W.  221 ;  Stewart  v. 
Northampton  Mutual  Live  Stock  Ins.  Co.,  38  N.  J.  L.  436; 
Pennington  v.  Townsend,  7  Wend.  (N.  Y.)  276;  Bank  of 
Bntish  Columbia  v.  Page,  6  Or.  435;  Hacheny  v.  Leary,  12 
Or.  40,  7  Pac.  329;  Thome  v.  Travelers'  Ins.  Co.,  80  Pa.  St. 
15,  21  Am.  Rep.  89;  Cary-Lombard  Lumber  Co.  v.  Thomas, 
92  Tenn,  587,  22  S.  W.  743.) 

The  illegality  of  the  transaction  may  be  set  up  as  against 
a  holder  of  the  note  or  bond  who  has  not  paid  value,  or  who 
purchased  with  notice.  (3  Clark  and  Marshall  on  Private 
Corporations,  sec.  847h;  Jones  v.  Smith,  3  Gray  (Mass.),  500 ^ 
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Atlantic  Mut.  Fire  Ins.  Co,  v,  Fitzpatrick,  2  Gray  (Mass.), 
279 ;  Roche  v.  Ladd,  1  Allen  (Mass.),  437 ;  Ehrhardt  v.  Robert^ 
son  Bros.,  78  Mo.  App.  404;  Warren  v.  Stoddard,  6  Idaho,  692, 
59  Pac.  540.) 

The  validating  act  of  1905  is  unconstitutional  under  section 
16,  article  3,  of  the  constitution  of  the  state  of  Idaho.  The 
title  of  this  act  is,  '*An  act  relating  to  foreign  corporations 
doing  business  in  the  state  of  Idaho."  The  legalization  of 
past  transactions  is  not  within  the  title  of  the  statute  which 
states  that  it  is  to  regulate  the  business  of  building  and  loan 
associations.  (Lindsay  v.  United  States  Sav.  etc,  Co.,  120 
Ala.  156,  24  South.  171,  42  L.  R.  A.  783.  See,  also,  Briesmck 
v.  Brunswick,  51  Ga.  639,  21  Am.  Rep.  240 ;  Lockport  v.  Oay- 
lord,  61  111.  276;  Snell  v,  Chicago,  133  lU.  413,  24  N.  E.  532, 
8  L.  E.  A.  858.) 

W.  E.  Borah,  James  E.  Babb,  John  P.  Gray,  C.  L.  Heit- 
man  and  Stiles  W.  Burr,  amici  curiae. 

The  object  of  penalty  provisions,  especially  those  which 
strike  at  the  validity  of  the  corporation's  acts  and  contracts* 
and  those  which  deny  it  access  to  the  courts,  is  to  compel  com- 
pliance by  the  corporation  with  the  state's  requirements,  not 
to  punish  the  corporation  nor  to  deprive  it  of  its  property  or 
property  rights;  such  penalties  are  not  enacted  for  the  bene- 
fit of  persons  who  contract  with  such  corporation,  pocket  the 
consideration,  and  then  seek  to  evade  their  obligation.  For- 
feitures are  never  favored,  and  this  rule  applies  with  special 
force  to  statutes  of  this  character.  The  greatest  force  of 
these  considerations  is  in  cases  dealing  with  the  construction 
and  validity  of  legislative  enactments  aflSrmatively  relieving 
such  corporations  from  the  consequences  of  a  default  of  this 
sort,  {Caesar  v.  CapeU,  83  Fed.  403  (417,  426)  ;  WHght  v. 
Lee,  4  S.  Dak.  237,  55  N.  W.  931 ;  Carson-Rand  Co.  v.  Stern, 
129  Mo.  381,  31  S.  W.  772,  32  L.  R.  A.  420;  Chicago  Mill  etc. 
Co.  V.  Sims,  101  Mo.  App.  569,  74  S.  W.  128;  Thompson  on 
Corporations,  sees.  7955,  7956;  State  v.  American  Book  Co., 
69  Kan.  1,  76  Pac,  411,  1  L.  R.  A.,  N.  S.,  1041;  19  Cyc. 
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1298 ;  Eastern  Bldg,  etc,  Assn.  v.  Bedford,  88  Fed.  7 ;  Wash- 
hum  Mill  Co.  V.  Bertlett,  3  N.  Dak.  138,  54  N.  W.  544;  Blod- 
gett  V.  Lanyon  Zinc  Co.,  120  Fed.  893.) 

Where  the  legislature  has  obeyed  the  mandate  of  the  con- 
stitution by  enacting  statutes  prescribing  the  manner  in 
which  the  constitutional  requirements  shall  be  complied  with, 
and  providing  explicit  penalties  for  noncompliance,  the  stat- 
utory penalties  will  be  held  exclusive,  and  no  additional 
penalty,  invalidating  the  contract  itself,  will  be  implied  from 
the  constitutional  prohibition.  (Fritts  v.  Palmer,  132  U,  S. 
282,  33  L.  ed.  317,  10  Sup.  Ct.  Eep.  93;  Wnght  v.  Lee,  2  S. 
Dak.  596,  51  N.  W.  706,  and  4  S.  Dak.  237,  55  N.  W.  931; 
Kindel  v.  Lithographing  Co.,  19  Colo.  310,  35  Pac.  538,  24  L. 
R.  A.  311;  La  France  Fire  Eng.  Co.  v.  Town  of  Mt.  Vernon, 
9  Wash.  142,  43  Am.  St.  Rep.  827,  37  Pac.  287,  38  Pac.  80; 
Caesar  v.  Capell,  83  Fed.  403;  Jarvis-Conklin.  Mtg.  Co.  v. 
WUlhoit,  84  Fed.  514;  Pennypacker  v.  Capital  Inv.  Co.,  80 
Iowa,  56,  20  Am.  St.  Rep.  395,  45  N.  W.  408,  8  L.  R.  A.  236 ; 
Dearborn  Foundry  Co.  v.  Augustine,  5  Wash.  67,  31  Pac.  327 ; 
Louisville  Property  Co.  v.  Mayor,  114  Tenn.  213,  84  S.  W. 
810;  Lumberman's  Mut.  Ins.  Co.  v.  Kansas  City  etc.  Ry.  Co., 
149  Mo.  165,  50  S.  W.  281;  Buffalo  Zinc  Co.  v.  Crump,  70 
Ark.  525,  91  Am.  St.  Rep.  87,  69  S.  W.  572;  Oarrett  Ford 
Co.  V.  Vermont  Mfg.  Co.,  20  R.  I.  187,  78  Am.  St.  Rep.  852, 
37  Atl.  948,  38  L.  R.  A.  545.) 

In  the  absence  of  an  express  declaration  that  the  contract 
shall  be  void  (which  in  the  Idaho  statute  applies  only  to  a 
conveyance  of  real  estate),  the  result  is  merely  to  effect  a 
suspension  of  remedy ;  and  a  subsequent  compliance  with  the 
law  by  the  corporation  will  validate  the  obligation  and  render 
it  enforceable  in  law.  {Carson-Rand  Co.  v.  Stern,  129  Mo. 
381,  31  S.  W.  772,  32  L.  R.  A.  420;  Buffalo  Zinc  Co.  v.  Crump, 
70  Ark.  525,  91  Am.  St.  Rep.  87,  69  S.  W.  572;  Phoenix  Ins. 
Co.  V.  Pennsylvania  Co.,  134  Ind.  215,  33  N.  E.  970,  20  L. 
R.  A.  405 ;  Chicago  MiU  Co.  v.  Sims,  101  Mo.  App.  569,  74  S. 
W.  128;  Neuchatel  Asphalt  Co.  v.  New  York,  155  N.  Y.  373, 
49  N.  E.  1043;  Huttig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co., 
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6  Wash.  122,  32  Pac.  1073 ;  Blodgett  v.  Lanyon  Zinc  Co.,  120 
Fed.  93;  Eastern  Bldg.  Assn.  v.  Bedford,  88  Fed.  7;  Wright 
V.  Lee,  4  S.  Dak.  231,  55  N.  W.  931 ;  Neat.  Mut.  Fire  Ins.  Co.  v. 
Pursell,  10  AUen,  231.) 

There  is  absolutely  nothing  in  the  act  which  is  not  clearly 
comprehended  in  and  covered  by  the  title,  or  which  is  in  the 
slightest  degree  foreign  to  or  inconsistent  with  it. 

Under  the  constitutional  provision  it  is  not  necessary  that 
the  title  should  do  more  than  indicate  the  general  subject 
with  which  the  act  deals,  which  subject  may  be  referred  to  in 
the  broadest  possible  terms.  {Montclair  v.  Ramsdell,  107 
U.  S.  147,  27  L.  ed.  431,  2  Sup.  Ct.  Rep.  391 ;  Pioneer  Irr. 
Dist.  V.  Bradbury,  8  Idaho,  310,  101  Am.  St.  Rep.  20,  68  Pac. 
295;  State  v.  Doherty,  3  Idaho,  384,  29  Pac.  855;  State  v. 
Jones,  9  Idaho,  693,  75  Pac.  819 ;  Montgomery  v.  Robinson,  69 
Ala.  413;  People  v.  Lawrence,  36  Barb.  177  (192) ;  Brewster 
V.  City  of  Syracuse,'  19  N.  Y.  116 ;  People  v.  Hazelwood,  116 
111.  319,  6  N.  E.  480;  Seattle  Waterway  Co.  v.  Seattle  Dock 
Co.,  35  Wash.  503,  77  Pac.  845 ;  Deyoe  v.  Superior  Court,  140 
Cal.  476,  98  Am.  St..  Rep.  73,  74  Pac.  28;  Aheel  v.  Clark,  84 
Cal.  226,  24  Pac.  383 ;  People  v.  Superior  Court,  100  Cal.  105, 
34  Pac.  492 ;  Johnson  v.  Harrison,  47  Minn.  575,  28  Am.  St. 
Rep.  282,  50  N.  W.  923;  People  v.  Parvin  (Cal.),  14  Pac. 
783.) 

The  word  ''subject,"  as  used  in  the  constitution,  is  not 
synonymous  with  provisions.  {Mexican  Nat.  R.  Co,  v.  Jack- 
son, 118  Fed.  549,  55  C.  C.  A.  315;  Matter  v.  Mayer,  50  N.  Y. 
504.) 

The  constitution  of  Indiana  is  identical  with  our  own  in 
this  particular,  so  that  the  following  cases  aie  of  special  in- 
terest: Bright  v.  McCullough,  27  Ind.  223;  Clarke  v.  Darr, 
156  Ind.  692,  60  N.  E.  688;  Kane  v.  Woods,  78  Ind.  103. 
See,  also,  Cardillo  v.  People,  26  Colo.  355,  58  Pac.  678  r  Peo- 
ple V,  Briggs,  50  N.  Y.  553;  Jonesboro  v.  Cairo  etc.  R.  Co., 
110  U.  S.  192,  28  L.  ed.  116,  4  Sup.  Ct.  Rep.  67;  People  v. 
Lowenthal,  93  IlL  191;  Hellman  v.  Shouliers,  114  Cal.  150, 
45  Pac.  1057,  44  Pac.  915;  Sun  Mut.  Ins.  Co.  v.  Mayor,  8  N. 
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Y.  241;  State  v.  Frazier,  36  Or.  178,  59  Pac.  5;  State  v.  Town 
of  Union,  33  N.  J.  L.  350;  People  v.  Gas  Light  Co.,  205  IlL 
482,  98  Am.  St.  Rep.  244,  68  N.  E.  950;  People  v,  Mullenden, 
132  Cal.  217,  64  Pac.  299;  Ex  parte  Liddell,  93  Cal,  633,  29 
Pac.  251 ;  People  v.  Banks,  67  N.  Y.  568 ;  Seymour  v.  City  of 
Tacoma,  6  Wash.  138,  32  Pac.  1077 ;  Lancey  v.  King  Co.,  15 
Wash.  9,  45  Pac.  645,  34  L.  R.  A.  817;  In  re  Pinkney,  47 
Kan.  89,  27  Pac.  179;  State  v,  Hilderbrand,  62  Neb.  134,  87 
N.  W.  25;  Powers  v.  McKinzie,  90  Tenn.  167,  16  S.  W.  559; 
State  V.  Schlitz  Brewing  Co.,  104  Tenn.  715,  78  Am.  St.  Rep. 
941,  59  S.  W.  1033;  Boyer  v.  Fire  Eng.  Co,,  124  Mich.  455, 
83  Am.  St.  Rep.  338,  83  N.  W.  124;  Western  Ranches  v. 
Custer  County,  28  Mont.  278,  72  Pac.  659;  Burton  v.  Sny- 
der, 22  Colo.  173,  43  Pac.  1004;  Otoe  Co.  v.  Baldwin,  111  U. 
S.  1,  28  L.  ed.  331,  4  Sup.  Ct.  Rep.  265;  Carter  v.  Sinton,  120 
U.  S.  517,  30  L.  ed.  701,  7  Sup.  Ct.  Rep.  650;  Single  v.  Stnfe, 
24  Ind.  28 ;  People  v.  Lovren,  119  Cal.  88,  51  Pac.  22,  638 ; 
Supervisors  v.  Railroad  Co.,  25  111.  181;  Mollie  Oibson  Mtn, 
Co.  V.  Sharp,  23  Colo.  259,  47  Pac.  266;  State  v.  Campbell^ 
50  Kan.  433,  32  Pac.  35;  In  re  Pratt,  19  Colo.  138,  34  Pac. 
680;  Oolden  Canal  Co.  v.  Bright,  8  Cdlo.  144,  6  Pac.  142; 
Wishmier  v.  State,  97  Ind.  161;  Maule  Coal  Co.  v.  Partcn- 
heimer,  155  Ind.  100,  55  N.  E.  751,  57  N.  E.  710;  Comnw- 
sioners  v.  Dwight,  101  N.  Y.  9,  3  N.  E.  782 ;  Johnson  v.  Wood, 
19  Wash.  441,  53  Pac.  707;  In  re  Magnes'  Estate,  32  Colo. 
527,  77  Pac.  853 ;  State  v.  County  Court,  128  Mo.  427,  30  S. 
W.  103,  31  S.  W.  23;  State  v.  Power,  63  Neb.  496,  88  N.  W. 
769 ;  Fleishman  v.  Walker,  91  111.  318 ;  Paxton  Irr.  Co.  v.  Far- 
mers' Irr.  Co.,  45  Neb.  884,  64  N.  W.  343;  State  v.  Cantwell, 
179  Mo.  245,  78  S.  W.  569;  State  v.  Wilson,  80  Tenn.  246; 
City  of  La  Harpe  v.  Fuel  etc.  Co.,  69  Kan.  97,  76  Pac,  448; 
State  V.  Whittlesey,  17  Wash.  447,  50  Pac.  119;  Johnson  v. 
People,  83  111.  431 ;  State  v.  Dickerman,  16  Mont.  278,  40  Pac. 
698;  State  v.  Anaconda  Min.  Co.,  23  Mont.  498,  59  Pac.  855;. 
Marston  v.  Humes,  3  Wash.  267,  28  Pac.  520;  Lien  v.  Board 
of  Commrs.,  80  Minn.  58,  82  N.  W.  1094;  People  v.  Phippin, 
70  Mich.  6,  37  N.  W.  888.    As  to  the  propriety  of  the  use  of 
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the  term  ''foreign  corporations"  in  the  title  of  the  act  of 
1905,  see  recent  case  of  Anglo-Califomian  Bank  v.  Field,  146 
Cal.  600,  80  Pac.  1080. 

The  title  of  an  act  containing  curative  provisions  of 
retrospective  effect  need  not  definitely  indicate  the  pres- 
ence of  such  retrospective  provisions  and  their  retroac- 
tive intent  and  operation.  {Hope  v.  City  of  Oainsville, 
72  Ga.  246;  Bonner  v.  MUledgevUle  By.  Co.,  123  Qa.  115,  50 
S.  E.  973 ;  Mahomei  v.  Quackenbush,  117  U.  S.  508,  29  L.  ed. 
982,  6  Siip.  Ct.  Rep.  858 ;  Joneshoro  v.  Cairo  etc.  B.  Co.,  110 
U.  S.  1921,  28  L.  ed,.  116,  4  Sup.  Ct.  Rep.  67;  Unity  v.  Bur- 
rage,  103  U.  S.  447,  26  L.  ed.  405  (the  last  three  cases  pass 
on  the  title  of  Illinois  act) ;  Detroit  v.  Detroit  Citizens'  B.  Co., 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct.  Rep.  410;  Anderson 
V.  Santa  Ana,  116  U.  S.  358,  29  L.  ed.  633,  6  Sup.  Ct.  Rep.  413 ; 
Nottage  v.  City  of  Portland,  35  Or.  539,  76  Am.  St.  Rep. 
513,  58  Pac.  883 ;  City  of  Leavenworth  v.  Water  Co.,  69  Kan. 
82,  76  Pac.  451 ;  Bosang  v.  Loan  Assn.,  96  Va.  119,  30  S.  E. 
440 ;  State  v.  Town  of  Union,  33  N.  J.  L.  350 ;  Morris  v.  State, 
62  Tex.  728 ;  Iowa  Sav.  etc.  Assn.  v.  Selby,  111  Iowa,  402,  82 
N.  W.  968 ;  Hoboken  v.  Pennsylvania  B.  Co.,  124  U.  S.  656,  31 
L.  ed.  543,  8  Sup,  Ct.  Rep.  643;  Borough  of  New  Brighton 
V.  Bidwell,  201  Pa.  St.  96,  50  Atl.  989 ;  Donnelly  v.  City  of 
Pittsburg,  147  Pa.  St.  348,  30  Am.  St.  Rep.  738,  23  Atl.  394; 
State  V.  Starkey,  49  Minn.  503,  52  N.  W.  24;  State  v.  Gunn, 
92  Minn.  436,  100  N.  W.  97;  Commissioners  v.  Dwight,  101 
N.  Y.  9,  3  N.  E.  782;  People  v.  Sutphin,  166  N.  Y.  163,  59  N. 
E.  770;  Hardenburg  v.  Von  Keuren,  4  Abb.  N.  C.  (N. 
Y.)  43;  Bader  v.  Township  of  Union,  39  N.  J.  L.  509;  Ken- 
fiedy  v.  Belmar,  61  N.  J.  L.  20,  38  Atl.  756 ;  Harrison  v.  Su- 
pervisors of  Milwaukee  Co.,  51  Wis.  645,  8  N.  W.  731 ;  Wor- 
then  v.  Badgett,  32  Ark.  496 ;  People  v.  Linda  Vista  Irr.  Dist., 
128  Cal.  477,  61  Pac.  86;  Mutual  Benefit  Life  Ins.  Co.  v. 
Winne,  20  Mont.  20,  49  Pac.  446;  Butler  v.  City  of  Lewiston, 
11  Idaho,  393,  83  Pac.  234.) 

The  language  regarding  retrospective  legislation  quoted 
by  the  Alabama  court  in  Lindsay  v.  United  States  Loan  Assn., 
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120  Ala.  156,  24  South.  171,  42  L.  R.  A.  783,  and  by  this  court 
from  that  decision  in  its  original  opinion,  applies  to  the  con- 
struction of  statutes  themselves  and  not  to  the  matter  of  their 
titles. 

Another  comment  which  might  be  made  on  the  Lindsay 
case  is  that  the  Alabama  constitution  requires  the  subject  of 
the  act  to  be  "clearly"  expressed  in  the  title.  This  word  does 
not  appear  in  the  Idaho  constitution. 

W.  B.  Heybum  and  John  P.  Gray,  amid  curiae,  cite  many 
of  the  authorities  cited  in  the  preceding  brief  on  the  question 
of  sufficiency  of  title,  and,  in  addition,  Kleckner  v,  Turk,  45 
Neb.  176,  63  N.  W.  469;  Mobile  Trans,  Co.  v.  Mobile,  128  Ala. 
335,  86  Am.  St.  Rep.  643,  30  South,  645,  64  L.  R.  A.  333. 

Unless  a  penalty  is  attached  declaring  that  the  agreement 
and  deeds  of  the  corporation  shall  be  void,  then  only  the  state 
can  take  advantage  of  the  failure  of  the  corporation  to  com- 
ply with  a  constitutional  or  statutory  provision  requiring 
them  to  designate  an  agent  upon  whom  process  may  be  served, 
{Fritts  V.  Palmer,  132  U.  S.  282,  33  L.  ed.  317,  10  Sup.  Ct. 
Rep.  93.) 

This  case  went  up  from  Colorado.  The  Colorado  constitu- 
tion, article  15,  section  10,  is  word  for  word  the  same  as  section 
10,  article  11  of  the  Idaho  constitution,  and  the  supreme  court 
of  the  United  States,  after  carefully  considering  the  question, 
held  that  the  failure  to  comply  with  the  constitutional  pro- 
vision did  not  render  a  deed  to  a  foreign  corporation  void  so 
that  it  could  be  collaterally  attacked  by  a  private  person,  but 
held  that  the  state  alone  could  pursue  a  corporation  for  fail- 
ure to  comply  with  the  constitutional  provision. 

The  courts  have  uniformly  avoided  the  drastic  consequences 
of  ^cts  such  as  the  act  of  1903,  where  it  has  been  possible 
for  them  to  do  so.  {Chattanooga  etc.  Co.  v.  Evans,  66  Fed. 
815,  14  C.  C.  A.  116.) 

M.  A.  Folsom  and  J.  E.  Blair,  amici  curiae. 

The  act  of  1905,  known  as  the  curative  act,  was  unconsti- 
tutional by  reason  of  its  conflict  with  section  16«  article  3  of 
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the  Idaho  constitution.  Its  subject  matter  is  not  foreign 
corporations  generally,  but  the  contracts  of  foreign  corpora- 
tions with  other  parties,  specifically.  There  is  nothing  in  the 
title  to  indicate  that  the  act  was  to  cure  the  violations  of  the 
act  of  1903. 

In  the  following  cases  the  general  topic  suggested  by  the 
title  was  held  to  be  different  in  meaning  from  the  specialized 
subject  treated  in  the  body  of  the  act.  (McNeely  v.  OU  Co., 
52  W.  Va.  616,  44  S.  E.  517,  62  L.  R.  A.  562;  Lewis  v.  Dunne, 
134  Cal.  291,  86  Am.  St.  Rep.  257,  66  Pac.  480,  55  L.  R.  A. 
833;  Clark  v.  Commissioners,  54  Kan.  634,  39  Pac.  226; 
In  re  Snyder,  108  Mich.  48,  65  N.  W.  562 ;  Beverly  v.  Wain, 
57  N.  J.  L.  143,  30  Atl.  545 ;  Rader  v.  Union  Township  Com- 
mittee, 39  N.  J.  L.  515.) 

The  case  of  Lindsay  v.  United  States  Sav.  etc,  Co.,  is 
squarely  in  point.  The  title  was,  **An  act  to  regulate  the 
business  of  building  and  loan  associations."  In  our  case  the 
title  is  practically  the  same,  **An  act  relating  to  foreign  cor- 
porations doing  business  in  this  state."  In  both  ca^es  certain 
past  transactions  are  attempted  to  be  validated.  And  the 
Idaho  statute  is  more  radical  than  the  Alabama  statute. 

The  case  of  Brieswick  v,  Brunswick,  51  Qa.  639,  21  Am. 
Rep.  240,  goes  much  further  than  is  necessary  for  this  court 
to  go,  for  there,  as  in  the  Lindsay  case,  there  were  many  other 
general  and  special  provisions  as  to  the  incorporation  of  the 
town  to  which  the  special  provision  might  have  been  argued 
to  be  properly  related,  and  so  comprehended  under  the  title 
therein.  Nor  was  this  case  ''squarely  overruled  by  the  later 
decisions  of  the  supreme  court  of  Georgia,  for  the  Hope  case 
and  the  Bonner  case  are  wholly  dissimilar  in  their  facts. 
SneU  V.  Chicago,  133  111.  413,  24  N.  E.  532,  8  L.  R.  A.  858, 
expressly  follows  Lockport  v.  Oaylord,  61  111.  276,  showing 
that  the  Illinois  court  does  not  regard  the  other  Illinois  cases 
as  affecting  the  decision  of  the  Lockport  case,  or  as  con- 
tradictory to  it.  Snell  v,  Chicago,  supra,  is  a  later  case  than 
any  of  those  cases  decided  by  the  supreme  court  of  the  United 
States  from  Illinois.    In  Mahomet  v.  Quackenbush,  117  U.  S. 
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508,  29  L.  ed.  982,  6  Sup.  Ct,  Rep.  858 ,  Jonesboro  v.  Cairo 
By.  Co.,  110  U.  S.  192,  28  L.  ed.  116,  4  Sup.  Ct.  Rep.  67, 
Town  of  Unity  v.  Burrage,  103  U.  S.  447,  26  L.  ed.  405,  the 
supreme  court  was  merely  seeking  to  find  the  rule  in  Illinois, 
and,  accordingly,  expressed  no  independent  opinion.  On  the 
other  hand,  these  earlier  cases  have  been  questioned  directly 
in  Illinois  courts.  {Middleport  v,  Ins.  Co.,  82  111.  562;  Peo- 
ple V.  Brislin,  80  111.  423;  Welch  v.  Post,  99  111.  474.) 

The  cases  cited  in  brief  of  Messrs.  Borah  et  al.,  from 
Montclair  v.  Bamsdell,  107  U.  S.  147,  27  L.  ed.  431,  2  Sup. 
Ct.  Rep.  391,  are  cases  of  titles  expressed  in  general  terms 
followed  by  a  general  treatment.  In  such  cases  **the  gen- 
erality of  the  title  is  not  fatal  to  the  act."  Here  the  title  is 
expressed  in  general  terms,  not  followed  by  a  general  treat- 
ment, but  by  a  treatment  so  highly  specialized  that  it  con- 
stitutes something  wholly  different  from  the  ** subject"  or 
** object'  stated  in  the  title. 

James  E.  Babb,  amicus  curiae. 

If  the  basis  on  which  the  controversy  has  proceeded,  viz., 
that  the  statute  is  exclusively  a  retrospective  one,  had  any 
foundation  in  fact,  the  question  would  be  as  to  the  sufficiency 
of  a  statute  exclusively  retrospective,  enacted  under  a  title 
general  in  terms.  A  determination  of  such  a  controversy  is 
found  in  State  v.  Jones,  9  Idaho,  693,  75  Pad.  819. 

In  the  case  of  Hall  v.  Blackman,  8  Idaho,  272,  68  Pac.  19, 
retrospective  provisions  of  a  statute  enacted  under  a  general 
title  were  declared  effective. 

The  New  Jersey  and  other  authorities  cited  in  the  brief  of 
Folsom  &  Blair,  under  the  heading,  **  Cases  of  general  title 
without  general  treatment, ' '  have  been  expressly  disapproved, 
Cardillo  v.  People,  26  Colo.  335,  58  Pac.  678,  and  in  practical 
effect  by  Jackson  v.  Baehr,  138  Cal.  266,  71  Pac.  167,  and  have 
been  distinguished  in  late  New  Jersey  cases.  (Kennedy  v. 
Belmer,  61  N.  J.  L.  20,  38  Atl.  756 ;  Jackson  v.  Asbury  Park, 
60  N.  J.  L.  515,  64  Am.  St.  Rep.  600,  39  Atl.  693.) 
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STATEMENT  OF  FAOTa 

This  action  was  instituted  by  the  appellant,  Alma  D.  Katz, 
on  a  promissory  note  executed  by  the  defendant,  C.  E.  Her- 
rick.  The  note  was  given  in  payment  for  the  first  annual 
premium  on  a  policy  of  insurance  issued  by  the  Mutual  Life 
Insurance  Company  of  New  York,  in  favor  and  on  the  life 
of  the  defendant.  This  note  was  made  payable  '*to  the  order 
of  himself  ....  at  the  office  of  the  Mutual  Life  Insurance 
Company,  Boise,  Idaho,"  and  was  indorsed  *'C.  E.  Her- 
rick."  The  defendant  in  his  answer  admitted  the  execution 
and  delivery  of  the  note  to  the  agent  of  the  Mutual  Life  In- 
surance Company,  and  that  the  same  was  made  and  delivered 
in  payment  of  the  first  annual  premium  on  a  policy  of  insur- 
ance issued  in  his  favor.  The  defendant  pleaded  as  a  bar 
to  the  right  of  recovery  that  the  Mutual  Life  Insurance  Com- 
pany is  a  foreign  corporation  organized  and  existing  under 
the  laws  of  the  state  of  New  York,  and  doing  business  within 
the  state  of  Idaho,  and  that  it  '*has  wholly  failed,  refused 
and  neglected  to  comply  with  the  provisions  of  an  act  of  the 
seventh  session  of  the  legislature  entitled,  'An  act  amending 
title  4,  section  2653,  of  the  Revised  Statutes  of  Idaho,  con- 
cerning corporations,'  approved  the  10th  day  of  March,  1903; 
that  said  Mutual  Life  Insurance  Company  of  New  York 
has  wholly  failed,  refused  and  neglected,  within  three  months 
after  the  taking  effect  of  said  act,  or  at  any  time  or  at  all,  to 
file  in  the  office  of  the  recorder  of  Ada  county,  Idaho,  or  in 
the  office  of  the  recorder  of  any  county  in  the  state  of  Idaho, 
any  designation  of  the  county  within  the  state  of  Idaho  in 
which  its  principal  business  in  the  said  state  of  Idaho  shall 
be  conducted."  It  also  alleges  the  failure  and  refusal  of  the 
company  to  file  a  copy  of  its  articles  of  incorporation  with 
the  Secretary  of  State  as  required  by  the  provisions  of  the 
act.  The  defendant  further  alleges  that  the  plaintiff  was 
at  all  times  mentioned  in  his  complaint  the  agent  and  man- 
ager of  the  Mutual  Life  Insurance  Company,  within  the  state 
of  Idaho,  and  in  charge  of  its  business  in  this  state,  and  that 
he  had  notice  of  the  consideration  and  purpose  for  which  the 
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note  was  given,  and  that  he  was  not  a  bona  fide  purchaser  of 
the  note  for  value.  The  ease  was  submitted  to  the  district 
court  upon  a  stipulation  of  facts  in  which  it  was  agreed  that 
the  note  was  given  in  payment  of  the  annual  premium  on  a 
policy  of  insurance  issued  by  the  Mutual  Life  Insurance  Com- 
pany. It  was  also  agreed  that  the  company  had  failed  and 
neglected  to  comply  with  the  act  of  March  10,  1903,  within 
three  months  after  the  approval  thereof,  but  that  it  ''there 
after  complied  with  the  provisions  of  the  act  after  the  com- 
mencement of  this  action."  It  was  further  admitted  that 
"the  plaintiff,  if  present,  would  testify  that  the  Mutual  Life 
Insurance  Company  of  New  York  does  not  receive  or  take 
promissory  notes  in  settlement  of  the  premiums  of  its  policies 
of  insurance,  and  that  its  agents  and  solicitors  are  charged 
with  the  premium  or  premiums  due  on  policies  sold  by  them, 
and  that  whenever  the  said  agents  or  solicitors  accept  or  take 
promissory  notes  in  payment  of  premiums  on  policies  of  in- 
surance, they  are  taken  and  carried  by  the  agent  himself." 
It  is  further  agreed  that  the  plaintiff,  if  present,  would  testify 
that  the  Mutual  Life  Insurance  Company  has  no  interest  in 
the  note  sued  on,  and  that  plaintiff  received  the  same  from  the 
agent  or  solicitor  of  the  company  by  advancing  to  such  agent 
his  commissions  on  the  policy  for  which  the  note  was  given, 
and  that  the  note  was  assigned  to  plaintiff  with  the  under- 
standing that  plaintiff  should  have  recourse  on  the  agent  in 
case  the  note  was  not  paid. 

AILSHIE,  J.  (After  making  the  statement.)— The  first 
question  to  be  determined  by  us  in  this  action  is  whether  or 
not,  under  the  constitution  and  laws  of  Idaho,  a  foreign  cor- 
poration can  maintain  an  action  in  the  courts  of  this  state 
for  the  breach  of  a  contract  entered  into  by  such  corporation 
within  the  state  without  first  having  complied  with  the  con- 
stitution and  statute  in  filing  a  copy  of  its  articles  of  incorpor- 
ation, and  designating  a  statutory  agent  upon  whom  service 
of  process  can  be  made.  Section  10  of  article  11  of  the  con- 
stitution provides:  **No  foreign  corporation  shall  do  any 
business  in  this  state  without   having   one   or  more   known 
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places  of  business,  and  an  authorized  agent  or  agents  in  the 
same,  upon  whom  process  may  be  served,  and  no  company 
or  corporation  formed  under  the  laws  of  any  other  country, 
Rtate  or  territory,  shall  have  or  be  allowed  to  exercise  or  enjoy 
within  this  state  any  greater  rights  or  privilegres  than  those 
possessed  or  enjoyed  by  corporations  of  the  »ame  or  similar 
character  created  under  the  laws  of  this  state. ' '  Section  2653 
of  the  Revised  Statutes  as  amended  by  act  of  March  10,  1903, 
is  in  part  as  follows:  ** Every  corporation  not  created  under 
the  laws  of  this  state  must,  before  doing  business  in  this  state, 
and  every  such  corporation  now  doing  business  in  this  state 
must,  within  three  months  after  the  taking  effect  of  this  act, 
file  with  the  county  recorder  of  the  county  in  this  state,  in 
which  is  designated  its  principal  place  of  business  in  this 
state,  a  copy  of  the  articles  of  incorporation  of  said  corpora- 
tion duly  certified  to  by  the  Secretary  of  State  of  the  state 
in  which  said  corporation  was  organized,  and  a  copy  of  such 
articles  of  incorporation  duly  certified  by  such  county  re- 
corder, with  the  Secretary  of  State,  paying  to  the  latter  the 
same  fees  as  are  provided  by  law  to  be  paid  for  filing  original 
articles  of  incorporation,  and  must  within  three  months  after 
the  passage  of  this  act,  or  from  the  time  of  commencement  to 
do  business  in  this  state,  designate  some  person  in  the  county 
in  which  the  principal  place  of  business  of  such  corporation  in 
the  state  is  conducted  upon  whom  process  issued  by  authority 
of  or  under  any  law  of  this  state  may  be  served,  and  within 
the  time  aforesaid  must  file  such  designation  in  the  ofSce  of 
the  Secretary  of  State,  and  in  the  ofiice  of  the  clerk  of  the 

district  court  for  such  county No  contract  or  agreement 

made  in  the  name  of,  or  for  the  use  or  benefit  of,  such  cor- 
poration prior  to  the  making  of  such  filing  as  first  herein  pro- 
vided can  be  sued  upon  or  be  enforced  in  any  court  of  this 
state  by  such  corporation."  The  foregoing  section  also  pro- 
vides that  any  conveyance  of  real  estate  to  such  foreign  cor- 
poration prior  to  the  filing  of  its  articles  of  incorporation  and 
designation  of  agent  ** shall  be  absolutely  null  and  void,'*  and 
that  all  officers,  agents  and  representatives  of  corporations 
which  have  failed  to  comply  with  the  requirements  of  the 
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statute  shall  be  jointly  and  severally  personally  liable  upon 
all  contracts  and  agreements  made  in  violation  of  the  statute. 
It  further  provides  that  any  corporation  failing  to  comply 
with  the  provisions  of  the  act  shall  not  be  entitled  to  the 
benefit  of  the  statute  of  limitations  in  any  suit  or  action 
prosecuted  against  it. 

It  will  be  seen  that  in  the  very  inception  of  our  existence 
as  a  state,  the  framers  of  the  constitution  provided  that  no 
foreign  corporation  shall  do  any  business  in  this  state  without 
having  first  authorized  a  lawful  agent  within  the  state  upon 
whom  process  may  be  served,  and  also  having  established  a 
known  place  of  business.  This  provision  of  the  constitution 
is  self-acting,  and  self-operative,  to  the  extent  that  it  requires 
the  facts  therein  enumerated  to  actually  exist  at  the  time 
such  corporation  begins  to  transact  business  within  the  state. 
The  constitution,  however,  failed  to  require  the  corporation 
to  furnish  evidence  of  such  facts  and  make  the  same  a  matter 
of  record  within  any  designated  office  or  offices.  The  legis- 
lature, nevertheless,  in  the  exercise  of  its  undoubted  power 
and  authority,  enacted  section  2653,  supra,  and  thereby  pointed 
out  the  specific  acts  and  things  necessary  to  be  done  by  any 
foreign  corporation  in  compliance  with  the  constitutional  and 
statutory  provisions,  and  in  order  to  entitle  it  to  do  business 
within  this  state.  The  people,  in  adopting  section  10  of  article 
11  of  the  constitution,  clearly  announced  and  proclaimed  the 
policy  of  the  state  toward  foreign  corporations,  and  have 
said  in  unmistakable  language  that  such  artificial  beings  ex- 
isting only  by  the  will  of  a  foreign  state,  must  subject  them- 
selves to  the  jurisdiction  and  laws  of  this  state  before  they 
can  have  any  recognition  or  legal  existence  within  its  borders. 
Even  in  the  absence  of  any  constitutional  declaration  on  the 
subject,  the  power  of  the  legislature  to  impose  conditions  and 
restrictions  upon  foreign  corporations  before  allowing  them 
to  do  business  in  the  state  is  clearly  settled  and  firmly  estab- 
lished. 

In  1868  Mr.  Justice  Field,  in  the  leading  case  of  Pavl  v. 
Virginia,  8  Wall.  181,  19  L.  ed.  357,  laid  down  the  doctrine  as 
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follows:  *'The  corporation,  being  the  mere  creature  of  local 
law,  can  have  no  legal  existence  beyond  the  limits  of  the 
sovereignty  where  created.  As  said  by  this  court  in  Bank  of 
Augusta  v!  Earle  [13  Pet.  586, 10  L.  ed.  306]  :  *It  must  dwell 
in  the  place  of  its  creation,  and  cannot  migrate  to  another 
sovereignty.'  The  recognition  of  its  existence  even  by  other 
states,  and  the  enforcement  of  its  contracts  made  therein, 
depend  purely  upon  the  comity  of  these  states — a  comity  which 
is  never  extended  where  the  existence  of  the  corporation  or 
the  exercise  of  its  powers  are  prejudicial  to  their  interests  or 
repugnant  to  their  policy.  Having  no  absolute  right  of 
recognition  in  other  states,  but  depending  for  such  recogni- 
tion and  enforcement  of  its  contracts  upon  their  assent,  it 
follows,  as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  those  states  may 
think  proper  to  impose.  They  may  exclude  the  foreign  cor- 
poration entirely ;  they  may  restrict  its  business  to  particular 
localities,  or  they  may  exact  such  security  for  the  performance 
of  its  contracts  with  their  citizens  as  in  their  judgment  will 
best  promote  the  public  interest.  The  whole  matter  rests  in 
their  discretion." 

It  has  been  contended  by  appellant  that  since  the  statute 
points  out  certain  penalties  against  a  corporation  and  its 
agents  and  employees,  in  case  it  attempts  to  do  business  with- 
out complying  with  the  statute,  and  since  it  also  fails  to 
specifically  declare  contracts  entered  into  in  violation  of  the 
statute  to  be  void,  that  it  was  the  intention  of  the  legislature 
to  only  impose  such  restrictions  and  penalties,  and  not  the 
intention  to  avoid  such  contracts.  It  will  be  seen  that  the 
constitution  requires  that  a  corporation  shall  have  an  au- 
thorized agent  and  a  known  place  of  business  before  transact- 
ing any  business  within  the  state.  The  statute  says  that 
*' before  doing  business  in  this  state'*  a  foreign  corporation 
tnu^t  comply  with  the  statute,  etc.  It  also  provides  that  no 
contract  or  agreement  can  be  enforced  by  any  corporation 
that  has  failed  to  comply  with  the  statute.  This  language 
seems  to  us  to  clearly  indicate  both  the  intention  of  the 
Idaho,  YoL    12—2 
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framers  of  the  constitution  and  of  the  legislature  to  prohibit 
any  transaction  of  business  until  the  statute  has  been  com- 
plied with.  The  purpose  and  spirit  of  these  provisions  in- 
dicate a  clear  intent  to  make  such  contracts  unlawful.  It 
would  hardly  be  consonant  with  the  duties  of  the  courts  and 
the  office  of  the  judicial  department  of  the  state  to  uphold 
and  enforce  contracts  at  the  instance  and  on  the  application 
of  corporations  or  individuals  that  have  transacted  business 
in  the  manner  and  under  conditions  which  both  the  framers 
of  the  constitution  and  the  legislative  department  of  the  state 
have  said  shall  be  unlawful.  The  courts  are  established  for 
the  purpose  of  upholding  and  enforcing  the  constitution  and 
laws  of  the  state,  and  when  once  they  have  arrived  at  the 
purpose  and  intent  of  the  law-making  department,  it  is  their 
duty  to  enter  such  judgment  and  decrees  as  will  render  ef- 
fective that  intent.  The  corporations  that  have  transacted 
business  without  observing  the  legal  requirements,  and  also 
their  assignees  with  notice,  are  therefore  left  without  a  remedy 
for  the  enforcement  of  such  contracts. 

In  the  consideration  of  statutory  provisions  similar  to  the 
one  under  discussion,  it  is  said  by  the  authors,  at  section  847-b 
of  volume  3  of  Clark  and  Marshall  on  Private  Corporations, 
that  **Most  of  the  courts  hold  that  the  object  of  the  statute 
is  to  prohibit  foreign  corporations,  on  grounds  of  public 
policy,  from  doing  any  business  in  the  state  until  they  have 
complied  with  all  the  conditions  precedent  prescribed  by  the 
statute;  that  this  prohibition  is  absolute,  and  renders  illegal 
contracts  made  by  a  foreign  corporation  in  the  state  in  viola- 
tion of  the  statute ;  and  that,  since  the  contract  is  thus  illegal, 
the  corporation  cannot  maintain  an  action  to  enforce  the 
same.''  The  authors  quote  at  some  length  and  with  approval 
from  the  opinion  of  Justice  Walker  in  Cincinnati  Mutual 
Health  Assur,  Co.  v.  Rosenthal,  55  111.  85,  8  Am.  Rep.  626. 
This  is  one  of  the  leading  and  most  numerously  cited  cases  on 
the  subject,  and,  in  considering  the  legislative  intent  in  the  pas- 
sage of  an  act  very  similar  to  the  one  here  under  consideration, 
the  Illinois  court  says:  ''When  the  legislature  prohibits  an 
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act,  or  declares  that  it  shall  be  unlawful  to  perform  it,  every 
rale  of  interpretation  must  say  that  the  legislature  intended 
to  interpose  its  power  to  prevent  the  act,  and,  as  one  of  the 
means  of  its  prevention,  that  the  courts  shall  hold  it  void. 
This  is  as  manifest  as  if  the  statute  had  declared  that  it 
should  be  void.  To  hold  otherwise  would  be  to  give  the  per- 
son, or  corporation,  or  individual  the  same  rights  in  enforc- 
ing prohibited  contracts  as  the  good  citizen  who  respects  and 
conforms  to  the  law.  To  permit  such  contracts  to  be  enforced, 
if  not  offering  a  premium  to  violate  a  law,  it  certainly  with- 
draws a  large  portion  of  the  fear  that  deters  men  from  defy- 
ing the  law.  To  do  so  places  the  person  who  violates  the  law 
on  an  equal  footing  with  those  who  strictly  observe  its  re- 
quirements. That  this  contract  is  absolutely  void  as  to  ap- 
pellee, we  entertain  no  doubt."  This  principle  has  been  so 
repeatedly  announced  and  affirmed  by  the  courts  as  to  make 
it  impracticable,  as  well  as  unnecessary  to  review  the  au- 
thorities on  the  subject.  We  will  therefore  content  ourselves 
with  citing  a  few  of  the  leading  cases  to  the  same  effect  as 
above :  Diamond  Olue  Co.  v.  United  States  Olue  Co,,  103  Fed. 
838 ;  In  re  Comstock  Lumber  Co.  v.  Thomas,  92  Tenn.  587,  22 
S.  W.  743 ;  Williams  v.  Scullin,  59  Mo.  App.  36 ;  Seamans  v. 
Zimmerman,  91  Iowa,  363,  59  N.  W.  290  j  Seamans  v.  Temple 
Co.,  105  Mich.  400,  55  Am.  St.  Rep.  467,  63  N.  W.  408,  48  L. 
R.  A.  430;  Farrion  v.  New  England  Mort.  Security  Co.,  88 
Ala.  275,  7  South.  200,  where  constitutional  requirement  was 
considered ;  Bank  of  British  Columbia  v.  Page,  6  Or.  431 ; 
Thorn  v.  Travelers'  Ins.  Co.,  80  Pa.  St.  15,  21  Am.  Rep.  89. 
On  the  other  hand,  the  courts  have  very  consistently  and  uni- 
formly held  that  the  corporation,  when  sued  on  one  of  these 
contracts,  cannot  interpose  its  failure  to  comply  with  the  law 
as  a  defense,  on  the  principle  that  one  cannot  be  heard  to  ex- 
cuse himself  in  a  court  of  justice  on  account  of  his  own  viola- 
tion of  the  law. 

It  is  next  urged  by  the  appellant  that  if  it  be  held  that  the 
corporation  cannot  maintain  its  action  without  first  showing  a 
compliance  with  the  statute^  that  still  he  is  entitled  to  recover 
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for  the  reason  that  the  legislature,  by  an  act  approved  Feb- 
ruary' 8,  1905,  entitled:  **An  act  relating  to  foreign  corpora- 
tions doing  business  in  the  state  of  Idaho,'*  has  removed  the 
disability  and  relieved  them  of  the  penalties  imposed  by  the 
constitution  and  statute.  This  act  provides  in  substance  that 
every  foreign  corporation  doing  business  in  the  state  of  Idaho 
at  the  time  of  the  passage  of  this  latter  act  which  had  failed 
OP  neglected  to  file  its  articles  of  incorporation  and  designa- 
tion of  statutory  agent  as  provided  by  section  2653  of  the 
Revised  Statutes,  as  amended  by  act  of  March  10,  1903,  and 
which  had  **  complied,  or  in  good  faith  attempted  to  comply, 
with  the  constitution  and  laws  of  this  state'*  prior  to  the 
passage  of  the  1905  act,  should  be  relieved  from  all  the  penal- 
ties, forfeitures  and  obligations  previously  imposed  upon  it  by 
law,  and  that  **all  acts,  transactions,  contracts  and  agreements 
made  or  entered  into  by  such  corporation,  and  all  deeds  and 
conveyances  to  it  or  by  it  shall  be  as  valid  and  effectual  .... 
as  if  such  corporation  had  duly  complied  with  the  said  consti- 
tution and  laws  before  the  expiration  of  the  time  fixed  and  lim- 
ited by  section  2653."  Respondent  maintains  that  the  act  of 
February  8,  1905,  is  invalid  and  void,  for  the  reason  that  it  is 
in  violation  of  section  10,  article  11,  and  also  section  16  of 
article  3  of  the  constitution.  The  reasons  presented  for  hold- 
ing this  act  in  violation  of  section  10  of  article  11  are,  first, 
that  it  attempts  to  validate  acts  and  contracts  of  foreign  cor- 
porations that  have  done  business  in  the  state  without  having 
first  appointed  an  authorized  agent  upon  whom  process  might 
be  served  and  established  a  known  place  of  business;  second, 
that  it  gives  foreign  corporations  greater  rights  and  privileges 
than  those  possessed  or  enjoyed  by  corporations  of  the  same 
or  similar  character  created  under  the  laws  of  this  state,  in 
that  it  attempts  to  relieve  them  for  a  time  after  having  com- 
menced business  from  the  burden  of  filing  articles  of  incor- 
poration, and  freedom  from  the  burden  of  appointing,  desig- 
nating and  maintaining  a  statutory  agent  upon  whom  pro- 
cess  can  be  served;  and  that  it  also  attempts  to  relieve  them 
for  a  time  from  the  danger  and  liability  of  suits  and  actions 
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against  them  within  this  state  for  breach  and  violation  of  their 
contracts.  It  must  certainly  be  conceded  that  the  act  is  un- 
constitutional and  necessarily  void  if  it  should  be  held  that 
it  attempts  in  any  manner  to  relieve  foreign  corporations  of 
any  of  the  duties,  obligations  or  liabilities  imposed  upon  them 
by  the  constitution,  or  extends  to  them  any  privileges  not  en- 
joyed by  similar  domestic  corporations.  It  would  seem  from 
the  most  casual  reading  of  this  act  that  it  attempts  to  do  those 
things.  It  is  unnecessary,  however,  for  us  to  further  consider 
this  contention,  for  the  reason  that  the  act  is  clearly  in  viola- 
tion of  section  16,  article  3  of  the  constitution  which  provides : 
"Every  act  shall  embrace  but  one  subject,"  and  matters  prop- 
erly connected  therewith,  which  subject  shall  be  expressed  in 
the  title."  The  sole  and  only  purpose  of  the  act  was  to  re- 
lieve foreign  corporations  of  the  pains,  penalties  and  forfeit- 
ures incurred  by  them  in  the  transaction  of  business  within 
this  state  in  violation  of  both  the  constitution  and  statute.  It 
was  intended,  as  stated  in  the  body  of  the  act,  to  Validate  all 
conveyances  of  real  estate  to  which  they  had  been  parties ;  to 
enable  them  to  sue  upon  their  contracts;  to  enable  them  to 
plead  the  statute  of  limitations;  and  to  place  them  upon  the 
same  footing  as  they  would  have  been  had  they  complied  with 
the  organic  law  and  the  statutes  of  the  state.  The  title,  **An 
act  relating  to  foreign  corporations  doing  business  in  the  state 
of  Idaho,"  would  never  suggest  to  the  most  imaginative  reader 
that  it  is  the  index  to  an  act  which  has  for  its  sole  and  only 
purpose  the  relief  of  foreign  corporations,  from  the  penalties 
and  liabilities  incurred  by  reason  of  their  violating  the  law. 
The  purpose  of  the  title  is  to  indicate  to  the  lawmaker  and 
the  citizen  as  well  the  character  and  subject  matter  of  the  legis- 
lation proposed  by  the  act.  {Turner  v.  Coffin,  9  Idaho,  338,  74 
Pac.  962;  State  v.  Jones,  9  Idaho,  693,  75  Pac.  819.)  The 
title  under  consideration  would  scarcely  afford  any  suggestion 
or  intimation  of  the  enactment  it  conceals.  Again,  this  act  is 
outside  of  the  ordinary  and  usual  scope  of  legislation.  It  is 
A  retrospective  law ;  its  object  is  to  remove  burdens  and  obli- 
gations already  incurred,  and  this  makes  it  the  more  necessary 
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and  important  that  such  an  act  have  an  appropriate  title  suffi- 
cient to  give  notice  of  its  contents  and  bring  it  within  the  con- 
stitutional requirement. 

The  supreme  court  of  Alabama,  in  Lindsay  v.  United  Staies 
8av.  etc,  Co.,  120  Ala.  126,  24  South.  171,  42  L.  R.  A.  783, 
recently  had  occasion  to  consider  the  sufficiency  of  the  title  to 
a  legislative  act  which  had  for  its  purpose  the  legalization  of 
past  transactions,  and  the  court  there  entered  into  a  discussion 
of  the  subject  at  considerable  length  and  with  much  reason. 
The  court  says:  **The  future,  and  not  the  past,  is  the  ordinary 

usual  field  and  scope  of  legislation Prospective  laws — 

laws  looking  to  and  operating  in  the  future — are  the  rule ;  ret- 
rospective laws,  looking  backward,  are  exceptions.  (Wade  on 
Retroactive  Laws,  sec.  1.)  Because  the  future,  not  the  past,  is 
the  usual  field  and  scope  of  operation,  comes  the  general  rule 
that,  by  construction,  retroactive  or  retrospective  operation 
will  not  be  given  a  statute,  unless  its  terms  show  clearly  the 

legislative  intention  that  it  should  have  such  operation 

And  there  may  be  'curative,'  or,  as  they  are  sometimes  termed 
'healing,'  statutes,  the  subject  being  expressed  in  general 
terms,  and  may  satisfy  the  requirement  of  the  constitution. 
But  when  it  is  proposed  by  an  act  like  the  present  to  deal  with 
existing  contracts  and  liabilities,  there  should  be  in  the  title 
some  expression  of  that  intention — some  indication  that  such 
is  the  intent,  or  the  purposes  of  the  constitutional  requirement 
are  not  satisfied."  To  the  same  effect  is  Snell  v.  Chicago,  133 
III.  413,  24  N.  E.  532,  8  L.  R.  A.  858;  Lockport  v,  Oaylord,  61 
III.  276 ;  Brieswick  v.  Mayor  of  Brunswick,  51  Qa.  639,  21  Am. 
Rep.  240. 

The  next  contention  with  which  we  are  met  is  that  since  the 
act  of  March  18,  1901,  establishing  the  office  of  insurance  com- 
missioner, and  providing  for  the  regulation  and  licensing  of 
insurance  companies,  imposes  substantially  the  same  require- 
ments and  restrictions  on  insurance  companies  as  section  2653, 
supra,  enjoins  on  foreign  corporations  in  general,  it  was  un- 
necessary for  an  insurance  company  to  comply  with  section 
2653,  and  was  not  the  intention  of  the  legislature  that  it  should 
do  so.    We  do  not  think  we  are  either  required  to  consider,  or 
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would  be  justified  in  passing  on,  this  question  in  the  condition 
the  ease  comes  before  us.  If  the  plaintiff  intended  in  the 
lower  court  to  excuse  and  justify  the  company's  failure  and 
neglect  to  comply  with  the  act  of  March  10,  1903,  on  the 
grounds  that  it  had  complied  with  the  act  of  March  18,  1901, 
it  was  plaintiff's  duty,  when  the  question  was  raised,  to  have 
made  the  showing  that  the  company  had  in  fact  complied  with 
the  latter  act,  and  thereby  established  the  company's  legal 
standing  within  this  state,  and  its  right  to  recognition  and 
consideration  by  the  courts  of  this  jurisdiction.  {Cary'Lom- 
lard  Lumber  Co.  v.  Thomas,  92  Tenn.  594,  22  S.  W.  743.) 
Having  failed  to  do  so,  and  the  record  being  entirely  silent  as 
to  whether  or  not  the  Mutual  Life  Insurance  Company  has 
ever  complied  with  the  insurance  laws  of  1901,  and  it  aflfirma- 
tively  appearing  that  it  failed  to  comply  with  the  act  of 
March  10,  1903,  this  court  is  not  placed  in  possession  of  suffi- 
cient evidence  to  justify  it  in  considering  as  to  whether  or  not 
a  compliance  with  the  insurance  law  alone  would  entitle  such 
companies  to  transact  business  within  this  state. 

Lastly,  the  appellant,  Mr.  Katz,  is  not  an  innocent  pur- 
chaser for  value.  He  was  in  charge  and  control  of  the  Mu- 
tual Life  Insurance  Company's  business  in  this  state,  and  had 
notice  of  the  consideration  for  which  the  note  was  executed, 
and  is  presumed  to  have  known  of  the  company's  failure  and 
neglect  to  comply  with  the  law  in  filling  a  copy  of  its  articles 
and  designation  of  an  agent  on  whom  service  of  process  might 
be  had.  Plaintiff  occupies  no  more  favorable  position  in  the 
case  than  the  insurance  company  would  hold  if  suing  on  this 
contract.  On  this  point  Clark  and  Marshall  on  Private  Cor- 
porations, volume  3,  section  847h,  say:  **By  the  weight  of 
authority,  if  a  negotiable  note  or  bond  is  given  to  a  foreign 
corporation  in  a  transaction  which  is  illegal  because  of  the 
corporation's  failure  to  comply  with  the  conditions  precedent 
to  the  right  to  do  business  prescribed  by  statute,  the  illegality 
may  be  set  up  as  against  a  holder  of  the  note  or  bond  who  has 
not  paid  value,  or  who  purchased  with  notice,  but  not  as 
against  a  bona  fide  purchaser  for  value  without  notice," 
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It  follows  from  what  has  been  said  that  the  judgment  of  the 
lower  court  must  be  affirmed,  and  it  is  so  ordered.  Costs 
awarded  to  respondent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


ON  REHEARING. 
(September  6,  1906.) 

AILSHIE,  J. — This  case  was  heard  and  decided  at  the 
November,  1905,  term  of  this  court,  and  a  petition  for  re- 
hearing was  thereafter  filed  by  counsel  for  appellant.  A 
petition  for  rehearing  was  also  filed  by  Messrs.  W.  E.  Borah, 
James  E.  Babb  and  John  P.  Gray  as  amici  curiae,  after  hav- 
ing secured  permission  so  to  do  from  a  majority  of  the  jus- 
tices. After  an  examination  of  the  petitions  a  rehearing 
was  ordered.  The  cause  was  again  argued  and  submitted  at 
this  present  term  of  court.  We  have  been  furnished  with 
briefs  by  the  attorneys  of  the  respective  parties  to  the  action, 
and  in  addition  thereto  we  are  favored  with  an  elaborate  and 
exhaustive  brief,  both  by  way  of  argument  and  citation  or 
authorities,  signed  by  Messrs.  W.  E.  Borah,  James  E.  Babb, 
John  P.  Gray  and  Stiles  W.  Burr,  and  also  a  brief  by  Messrs. 
W.  B.  Heyburn  and  John  P.  Gray,  as  amid  curiae,  urging 
a  reversal  of  our  former  judgment,  and  insisting  that  the 
same  is  erroneous,  and  that  we  have  misconstrued  the  provi- 
sions of  our  constitution  and  statute.  We  are  also  furnished 
with  a  brief  by  Messrs.  M.  A.  Folsom  and  J.  E.  Blair,  as 
amid  curiae,  reviewing  the  authorities,  and  presenting  an 
argument  in  support  of  the  original  opinion  as  filed  by  the 
court.  Counsel,  in  opposition  to  the  views  originally  an- 
nounced by  the  court,  submit  two  principal  and  leading  prop- 
ositions :  First,  that  section  10  of  article  11  of  the  constitution 
is  not  mandatory  and  self -operative,  and  that  it  does  not  pro- 
vide any  penalty  for  its  violation;  second,  that^the  act  of 
February  8,  1905,  entitled  **An  act  relating  to  foreign  cor- 
porations doing  business  in  the  state  of  Idaho,"  was  properly 


Digitized  by 


Google 


Sept.  1906.]  Katz  v.  Hereick.  25 

Opinion  of  the  Court — Ailshie,  J.,   on  Behearing. 

and  sufSciently  entitled  and  that  the  same  is  constitutional 
and  valid. 

Upon  the  first  point  urged  there  has  been  presented  a  great 
array  of  authorities.  Our  examination  of  the  decisions  and 
constitutions  of  various  states  discloses  that  a  number  of  the 
states,  notably  western  states,  have  constitutional  provisions 
very  similar  to,  and  in  many  instances  identical  with,  section 
10,  article  11  of  the  Idaho  constitution.  Upon  the  contention 
that  this  provision  of  the  constitution  is  not  self-operative 
and  self-executing,  the  authorities  are  almost  uniformly 
against  the  contention  made.  It  is  quite  uniformly  held  that 
all  negative  or  prohibitory  clauses  in  mandatory  or  prohibi- 
tive form  are  of  themselves  self -operative  as  to  the  subject 
matter  or  thing  to  be  prohibited  or  denied.  (Law  v.  People, 
87  lU.  385;  Davis  v,  Burke,  179  U.  S.  399,  45  L.  ed.  249,  21 
Sup.  Ct.  Rep.  210.  See  6  Am.  &  Eng.  Ency.  of  Law,  2d.  ed., 
913;  Oakland  Paving  Co.  v.  Hilton,  69  Cal.  483,  11  Pac.  3.) 

As  to  the  contention  made  by  counsel  that  this  constitu- 
tional provision  carries  with  it  no  penalty  and  affords  no  de- 
fense to  an  action,  and  that  it  is  only  available  to  the  state 
in  an  action  of  ouster  against  noncomplying  foreign  corpora- 
tions, we  are  unable  to  agree  with  the  argument  advanced. 
It  is  true  that  many  authorities,  while  not  discussing  the  di- 
rect effect  of  such  a  constitutional  provision,  upon  the  whole 
support  counsel's  contention.  It  is  noteworthy,  however, 
that  the  authorities  that  attempt  to  deal  with  the  general 
principle  involved  are  in  irreconcilable  conflict  both  as  to 
the  reasons  advanced  for  their  holding  and  as  to  the  conclu- 
sions reached  therefrom.  In  the  language  of  Justice  Kellam 
in  Wright  v,  Lee,  4  S.  Dak.  237,  55  N.  W.  933,  **the  conclu- 
sions of  the  courts  are  not  only  irreconcilable  with  each  other, 
but  no  general  controlling  principle  can  be  deduced  from  the 
judgments  or  the  reasoning  of  the  cases."  Some  courts  have 
held  that  contracts  made  in  violation  of  such  constitutional 
or  statutory  provisions  are  wholly  void;  others  have  held 
them  voidable  only,  while  still  others  hold  that  such  provi- 
sions have  no  effect  upon,  and  no  application  to,  contracts 
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made  by  noncomplying  foreign  corporations,  and  that  the 
only  effect  of  such  provisions  is  to  give  the  state  the  power 
to  oust  the  disobedient  corporation.  The  reasoning  of  the 
courts  is  neither  conclusive  nor  assuring,  especially  when  we 
consider  their  utter  lack  of  harmony  touching  the  reasons 
given  for  holding  that  such  provisions  amount  to  practically 
nothing  in  so  far  as  the  protection  of  the  citizen  is  concerned. 
Utley  V.  Clark'Oardner  L.  M,  Co.,  4  Colo.  372,  is  an  example 
of  the  strange  reasoning  employed  in  some  of  these  cases. 
There  it  was  held  that  a  constitutional  provision  identical 
with  our  own  was  a  prohibition  against  doing  business  before 
complying  with  the  terms  of  the  law,  but  that  to  sue  on  such 
a  contract  was  not  doing  business,  and  that  therefore  the 
constitution  did  not  prohibit  maintaining  an  action  for  re- 
covery on  the  prohibited  contract.  This  kind  of  reasoning  is 
too  delicately  veiled  and  highly  technical  to  appeal  to  us 
with  much  force.  We  take  it  that  when  the  framers  of  the 
constitution  said  that  ''no  foreign  corporation  shall  do  any 
business  in  this  state  without  having  one  or  more  known  places 
of  business  and  an  authorized  agent,"  etc.,  and  the  people 
adopted  it  into  their  organic  law,  that  they  meant  exactly 
what- the  clear  and  unmistakable  language  employed  implies. 
We  cannot  understand  how  such  language  can  require  con- 
struction or  interpretation.  It  carries  with  it,  on  its  face, 
its  own  construction  and  meaning.  Neither  can  we  agree 
with  the  contention  made  that  such  a  provision  is  only  meant 
for  the  protection  of  the  state  itself  in  its  sovereignty. 
Now,  it  is  clear  to  our  minds  that  it  was  adopted  for  the  pro- 
tection of  the  citizen.  A  foreign  corporation  permitted  to 
do  business  in  this  state  does  not  obtain  its  franchise  or  legal 
existence  from  the  laws  of  this  state,  but  from  the  laws  of 
the  foreign  state  in  which  it  was  created.  It  obtains  recog- 
nition and  the  right  to  do  business  here,  not  through  and  by 
reason  of  becoming  incorporated  under  the  laws  of  this  state, 
but  by  reason  of  the  performance  of  certain  acts  within  this 
state  in  its  corporate  name  and  by  its  corporate  authority.  A 
failure  to  comply  with  these  requirements  and  obtain  the  legal 
right  to  transact  business  is  not  in  fact  so  much  of  an  invasion 
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or  violation  of  the  sovereignty  of  the  state  as  it  is  a  violation  of 
the  private  and  property  rights  of  the  citizens  with  whom  it 
does  business.  At  the  time  of  the  adoption  of  the  constitution, 
as  well  as  now,  it  was  the  practice  of  many  tramp,  predatory 
and  rapacious  foreign  corporations  organized  under  the  laws  of 
— ^nobody  knew  where — ^to  come  into  this  jurisdiction  and, 
without  appointing  an  agent  or  establishing  a  place  of  business, 
make  contracts  and  transact  business,  and  after  having  vio- 
lated their  contracts  or  committed  injuries  and  depredations 
upon  the  rights  of  the  citizen,  avoid  the  process  of  the  state 
courts — ^which  practically  amounted,  in  many  instances,  to 
complete  protection  and  immunity  from  the  consequences  of 
their  unlawful  acts.  In  the  great  majority  of  instances,  if 
the  citizen  be  unable  to  prosecute  his  action  and  secure  redress 
for  his  grievances  in  the  state  courts  and  in  the  county  where 
he  resides,  it  amounts  to  denying  him  redress  at  all.  In 
other  words,  to  be  dragged  two  or  three  hundred  miles  to 
prosecute  his  action  in  the  federal  court,  amounts  to  denying 
him  justice  at  all.  These  and  other  like  reasons  were  un- 
doubtedly the  moving  considerations  for  the  framers  of  the 
constitution,  and  the  people  in  its  adoption,  incorporating 
such  a  provision  into  that  instrument.  In  view  of  these  facts, 
for  the  courts  to  turn  round  and  hold  that  no  one  but  the 
state  can  invoke  the  provisions  of  that  constitutional  inhibition 
would  be  an  utter  perversion  of  justice  and  the  plain  intent 
of  the  people.  A  citizen  has  a  right  to  presume  that  any  for- 
eign corporation  that  offers  to  enter  into  contracts  and  do 
business  with  him  has  complied  with  the  law,  and  has  a  right 
to  do  business  in  the  state,  and  has  subjected  itself  to  the 
state's  jurisdiction,  and  we  know  of  no  principle  either  of  law 
or  justice  that  would  put  him  under  the  necessity  of  examin- 
ing the  records  of  the  Secretary  of  State  and  the  county  audi- 
tor of  his  county  every  time  a  foreign  corporation  offers  to 
transact  business  with  him.  If  he  has  a  right  to  assume  that 
such  corporations  have  complied  with  the  law,  then  he  must 
undoubtedly  and  of  necessity  have  the  right  to  invoke  the 
provisions  of  the  constitution  and  statute  against  the  recal- 
citrant and  offending  corporation  that  has  not,  in  fact,  sub- 
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jected  itself  to  the  jurisdiction  of  the  state  whenever  it  seeks 
to  prosecute  an  action  against  him  founded  upon  a  right  ac- 
cruing during  the  time  he  would  have  been  unable  to  procure 
service  of  process  upon  such  corporatfon.  And  the  fact 
that  the  corporation  has  kept  its  contract,  although  failed  to 
comply  with  the  law,  so  long  as  the  transaction  is  not  closed 
on  both  sides,  does  not  alter  the  reason  for  the  requirement, 
nor  retroactively  give  the  other  contracting  party  means  of 
serving  process  had  he  so  desired  or  had  the  exigency  arisen. 

A  great  deal  is  said  in  the  briefs  of  counsel,  as  well  as  in 
gome  of  the  authorities  cited,  about  the  evil  the  courts  en- 
courage in  upholding  a  citizen  of  the  state  in  dishonest  trans- 
actions by  allowing  him  to  interpose  this  defense.  That 
sounds  very  reasonable  and  is  quite  persuasive,  but  these  au- 
thorities in  this  line  of  reasoning  seem  to  lose  sight  of  the  hon- 
esty and  morality — or,  rather,  lack  thereof — involved  on  the 
other  side  of  the  question  when  corporations  come  into  the 
state  and  decline  to  comply  with  its  laws  and  subject  them- 
selves to  the  service  of  its  process  for  the  depredations  and 
transgressions  they  commit  while  thus  doing  business  in  viola- 
tion of  its  laws.  We  fail  to  see  any  greater  evil  in  allowing 
a  citizen  to  interpose  as  a  defense  the  fact  that  a  foreign  cor- 
poration has  failed  to  comply  with  the  constitution  and  statute 
in  appointing  an  agent  and  establishing  a  known  place  of 
business  than  there  is  in  allowing  such  companies  to  come  into 
the  state  and  prey  upon  its  citizens  in  total  disregard  of  the 
law  and  say  that  such  contracts  are  binding  and  enforceable. 
We  have  never  held,  and  never  intended  so  to  do,  that  such 
contracts  are  entirely  and  absolutely  void.  On  the  contrary, 
we  intimated  in  the  original  opinion  that  they  are  enforceable 
on  the  side  of  the  party  with  whom  they  have  assuined  to 
contract.  We  did  say,  however,  that  the  corporation  should  ' 
be  without  any  remedy  in  the  courts  on  an  action  to  enforce 
contracts  made  by  them  while  in  default  of  compliance  with 
the  requirements  of  law.  The  evil  does  not  exist  so  much  in 
the  contract  as  in  the  legal  existence  of  one  of  the  contracting 
parties.  They  are  in  some  respects  in  the  same  position  as 
a  de  facto  domestic  corporation  that  has  failed  or  neglected 
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to  become  a  de  jure  corporation.  They  come  into  the  state, 
transact  business  in  some  capacity,  but  refuse  to  comply  with 
the  laws  of  the  state  that  gives  them  a  standing  within  its 
jurisdiction  as  corporations.  They  do  business,  therefore, 
without  name,  identity  or  legal  existence. 

Much  is  said  as  to  the  evil  effects  to  flow  from  such  hold- 
ing, but  we  are  satisfied  from  our  examination  of  the  question 
that  the  greater  number  of  these  evils  are  imaginary  and 
chimerical  rather  than  real.  We  hold  the  citizen  liable  crim- 
inally even  though  he  did  not  know  the  law  he  has  violated, 
and  we  know  of  no  valid  reason  why  a  corporation  should  not 
be  equally  chargeable  with  knowledge  of  the  law  and  its  re- 
quirements. Courts  of  equity  are  always  able  to  protect 
innocent  and  honest  persons  in  legitimate  transactions,  and 
we  are  satisfied  that  the  courts  of  this  state  can  and  will  pro- 
tect all  persons  who  have  had  honest  dealings  with  noncom- 
plying  foreign  corporations  where  they  deserve  protection. 
The  best  way,  however,  to  secure  a  compliance  with  and 
obedience  to  the  laws  is  to  begin  at  the  fountainhead  and  en- 
force its  obedience  on  all  alike.  These  corporations  can  al- 
ways get  service  on  the  citizen;  but  where  they  fail  to  com- 
ply with  the  law,  he  can  seldom  get  service  on  them.  Indeed, 
he  can  seldom  find  where  they  live,  from  whence  they  came 
or  whither  they  have  gone. 

Counsel  lay  much  stress  on  Fritz  v.  Palmer,  132  U.  S.  282, 
33  L.  ed.  317,  10  Sup.  Ct.  Rep.  93.  A  careful  perusal  of  that 
case  discloses  that  it  is  not  in  point  here.  That  was  an  action 
in  ejectment  to  recover  possession  of  certain  real  estate. 
Plaintiff's  grantor  had  previously  conveyed  the  property  to  a 
foreign  corporation  that  had  not  complied  with  the  laws  of 
the  state  of  Colorado  prior  to  its  commencement  to  do  busi- 
ness in  the  state.  The  court  said:  '*It  may  be  assumed,  there- 
fore, that  the  Comstock  Mining  Company,  being  a  corporation 
of  another  state,  had  no  right  to  do  business  in  the  state  of 
Colorado  until  after  it  had  one  or  more  known  places  of 
business  within  its  limits,  and  an  authorized  agent  designated 
upon  whom  process  could  be  served,  nor  until  it  had  made 
and  filed  in  the  proper  office  the  certificate  prescribed  by 
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section  260  of  the  statute  relating  to  foreign  corporations. 
....  But  it  does  not  follow  that  the  title  to  the  property 
conveyed  to  the  Comstock  Mining  Company  remained  in 
Groshon,  notwithstanding  his  conveyance  of  it  to  that  com- 
pany, in  due  form,  and  for  a  valuable  consideration.'* 

The  Fritz-Palmer  decision  did  not  arise  from  an  action  to 
enforce  a  contract,  but  from  a  suit  to  cancel  and  avoid  a 
contract ;  the  holding  that  incompetency  of  the  corporation  to 
take  and  hold  title  to  real  estate  could  only  be  invoked  by  the 
state  was  a  sound,  equitable  principle  peculiarly  applicable 
to  that  class  of  cases,  but  has  no  application  here.  There  no 
right  had  been  jeopardized,  no  risk  had  been  incurred  by  the 
party  pleading  the  noncompliance  of  the  adversary ;  here  the 
hazard  and  risk  is  admitted — hazard  and  risk  of  being  unable 
to  get  service  of  process  on  the  noncomplying  corporation. 
The  right  to  take  and  hold  title  to  real  property  is  one  that 
can  neither  legally  nor  equitably  concern  the  vendor  thereof 
after  he  has  parted  with  his  title  and  received  the  purchase 
price  therefor. 

Counsel  furnish  an  exhaustive  argument  and  cite  a  great 
number  of  authorities  in  support  of  their  position  that  the 
title  to  the  act  of  February  8,  1905,  is  a  sufficient  compliance 
with  section  16  of  article  3  of  the  constitution.  The  citations 
are  entirely  too  numerous  for  us  to  undertake  to  analyze 
them ;  besides,  they  are  all  on  such  diflEerent  subjects  of  legis- 
lation and  concern  such  a  variety  and  diversity  of  topics  of 
legislation,  and  the  facts  and  circumstances  under  which  they 
were  enacted  and  considered  by  the  courts  so  at  variance  with 
the  case  at  bar,  that  a  review  and  analysis  of  them  would  be 
of  no  special  value  in  this  opinion.  A  great  many  of  the 
cases  cited  in  support  of  the  title  to  the  act  under  considera- 
tion we're  cases  where  the  legislature  had  amended  municipal 
charters  or  charters  of  public  or  governmental  institutions, 
wherein  the  various  legislatures  have  ratified  and  confirmed 
some  municipal  or  public  act  in  which  the  rights  of  private 
individuals  were  not  abridged  or  affected,  and  where  the  pub- 
lic only  were  interested  and  concerned.  We  do  not  conceive 
that  that  line  of  cases  are  authority  in  determining  the  suffi- 
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ciency  of  the  title  to  an  act  like  the  one  under  consideration. 
It  is  argued  in  this  ease  that  the  title  of  the  act  covers  the 
subject  of  the  legislation,  and  that  it  was  suflSciently  general 
and  comprehensive  to  include  the  subject  concerning  which 
the  act  attempted  to  legislate.  The  main  trouble  with  this 
title  is  that  it  is  misleading,  and  does  not  furnish  notice  as  to 
the  subject  matter  about  which  it  attempts  to  legislate.  There 
is  a  vast  diflference  between  a  general  and  comprehensive  title 
that  covers  a  general  subject  about  which  it  is  attempted  to 
legislate,  and  which  will,  of  course,  embrace  all  incidental 
and  ancillary  matter  proper  or  necessary  to  perfect  the  legis- 
lation and  make  it  operative  in  all  its  parts,  and  a  title  re- 
ferring to  a  general  subject  where  the  legislation  does  not 
touch  that  subject,  but  is  merely  and  solely  an  incident  of  the 
subject.  In  this  case  the  title  gives  notice  that  the  legisla- 
tion proposed  concerns  "foreign  corporations  doing  business 
in  the  state  of  Idaho,"  but  when  we  come  to  examine  the 
actual  legislation,  we  find  that  it  has  no  reference  to  busi- 
ness that  foreign  corporations  are  either  doing  in  praesenti 
or  intending  to  do  in  futuro,  nor  does  it  even  affect  all  foreign 
corporations.  Its  sole  business  is  to  cure  and  validate  busi- 
ness transactions  already  consummated  of  that  class  of  foreign 
corporations  that  have  previously  disregarded  the  constitu- 
tion and  the  statutes  of  the  state.  Its  object  is  to  remove  a 
disability  from  a  class  of  foreign  corporations  that  have 
transacted  business  under  conditions  and  a  state  of  facts  that 
the  constitution  and  statutes  say  they  should  not.  We  might 
say  with  equal  propriety  here,  as  we  said  in  Turner  v.  Coffin, 
9  Idaho,  338,  74  Pac.  962,  that:  ''The  trouble  with  this  act  is 
that  the  title  and  the  act  do  not  fit  each  other.  The  title  indi- 
cates one  thing  while  the  bill  attempts  to  write  an  entirely 
different  thing  into  the  law."  It  is  true  that  none  of  the 
authorities,  so  far  as  we  know,  have  held  that  the  title  should 
consist  of  an  index  in  the  sense  that  it  should  enumerate  item 
after  item  upon  which  it  is  intended  to  legislate ;  but  it  should 
be  an  index  in  the  sense  that  it  should  point  out  in  a  general 
way  the  scope  and  object  of  the  proposed  legislation. 
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It  has  been  asserted  by  coimsel  that  Lockport  v,  Oaylord, 
cited  in  the  original  opinion,  has  been  expressly  repudiated 
by  the  supreme  court  of  the  United  States  in  Mohomet  v. 
Quackenbush,  111  U.  S.  508,  29  L.  ed.  982,  6  Sup.  Ct.  Rep. 
858.  Our  examination  of  the  latter  authority  fails  to  satisfy 
us  that  the  United  States  supreme  court  has  meant  to  disap- 
prove the  doctrine  there  announced.  On  the  contrary,  that 
case  is  referred  to  and  cited  as  authority  by  the  Illinois  su- 
preme court  as  late  as  1890,  in  Snell  v.  Chicago,  133  111.  413, 
24  N.  E.  532,  8  L.  R.  A.  858.  In  the  latter  case  the  court 
says;  '*It  must  also  be  held,  upon  the  authority  of  Lockport 
V.  Gaylord,  61  111.  276,  that  section  3  of  the  act  of  March  1, 
1854,  is  unconstitutional.  The  title  of  the  last-named  act  is 
*An  act  to  incorporate  the  Northwestern  Plank  Road  Com- 
pany. '  Section  3  thereof,  after  reciting  that  the  corporators 
had  theretofore  organized,  and  proceeded  to  prosecute  the 
construction  of  the  road  under  the  void  act  of  February  12, 
1849,  attempts  to  legalize  and  make  valid  the  acts  done  in 
pursuance  of  such  void  act.  The  legalization  of  unauthorized 
acts  cannot  be  regarded  as  germane  to  the  subject  expressed 
in  the  title." 

Counsel  also  assert  that  Brieswick  v.  Brunswick,  cited  by 
this  court,  was  overruled  in  Hope  v.  City  of  Oainesville,  72 
Ga.  246,  and  Bonner  v.  Milledgeville  By.  Co,,  123  Ga.  973,  50 
S.  E.  973.  An  examination  of  these  latter  authorities  entirely 
fails  to  justify  the  assertion  made  as  to  their  effect  upon  the 
former  authority.  The  principal  case  in  which  the  Georgia 
court  held  that  its  former  decisions  contained  obiter,  and  in 
which  it  distinguished,  was  Gardner  v,  Georgia  B.  &  B,  Co,, 
117  Ga.  534,  43  S.  E.  863,  but  the  point  on  which  the  court 
was  distinguishing  was  an  entirely  different  proposition  from 
that  involved  here,  and  did  not  involve  the  Brieswick-Bruns- 
wick  case.  Indeed,  the  latter  case  is  not  mentioned  or  cited 
in  the  Gardner  case. 

The  elaborate,  exhaustive  and  able  briefs  with  which  we 
have  been  favored  have  seemed  to  demand  more  than  ordinary 
consideration  and  examination  of  the  authorities  and  ques- 
tions touched,  and  we  have  accordingly  devoted  to  them  much 
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time  and  labor.  We  have  contented  ourselves,  however,  in 
this  opinion  with  only  a  statement  of  some  of  the  principal 
and  controlling  considerations  which  have  led  us  to  the  con- 
clusion at  which  we  have  arrived,  without  any  attempt  at  the 
interminable  task  of  analyzing,  discussing  or  reviewing  the 
enormous  mass  of  authorities  to  which  we  have  been  directed 
and  which  we  have  examined  with  diligence. 

We  conclude  that  the  judgment  of  the  court  as  previously 
announced  must  stand  as  the  unanimous  conclusion  and  judg- 
ment of  the  court,  and  it  is  so  ordered. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(February  10,  1906.) 

ADIN  M.  HALL  et  al.,  Appellants,  v.  J.  W.  NIEUKIRK 
et  al.,  Respondents. 
[85  Pae.  485.] 
Appointment*  or  ▲  Beoexveb — Allegations  op  the  Complaint— When 

BECETVrZB    WILL    BE    APPOINTED. 

1.  Upon  a  proper  showing  a  receiver  wOl  be  appointed  for  a 
corporation  pendente  lite, 

2.  Under  the  proyisiona  of  subdivisions  5  and  6  of  section  4329 
of  the  Revised  Statutes,  a  receiver  wUl  be  appointed  where  it  is 
shown  that  the  corporation  is  insolvent  or  in  imminent  danger  of 
insolvency,  and  in  all  eases  where  receivers  have  heretofore  been 
appointed  hj  the  usages  of  the  courts  of  equitj. 

3.  Under  the  allegations  of  the  complaint,  held  that  the  court 
erred  in  refusing  to  appoint  a  receiver. 

4.  Under  our  statute  an  appointment  of  a  receiver  does  not 
necessarily  cause  a  dissolution  of  the  corporation,  unless  the  court 
so  directs;  the  receiver  may  be  appointed  simply  to  manage  the 
affairs  of  the  company  during  the  pendency  of  the  litigation. 

5.  Upon  the  application  of  a  stockholder  where  it  is  shown  that 
the  directors  and  officers  of  the  corporation  are  mismanaging  its 
affairs  for  their  own  personal  advantage  and  gain,  and  where  it  is 
shown  that  the  profits  of  the  business  of  the  corporation  are  being 
absorbed  by  such  mismanagement  in  paying  the  salaries  of  favorite 
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emplojees,  whose  services  are  not  necessary  to  the  proper  conduct  of 
the  business  of  the  corporation,  and  where  gross  mismanagement  is 
shown,  which  if  continued  would  necessarily  result  in  insolvency  of 
the  corporation,  a  receiver  should  be  appointed. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Fourth  Judicial  Dis- 
trict for  Elmore  County.    Hon.  Lyttlefon  Price,  Judge. 

Application  for  the  appointment  of  a  receiver,  which  was 
denied  by  the  trial  judge.    Reversed, 

E.  M.  Wolfe  and  E.  J.  Dockery,  for  Appellants. 

"A  receiver  of  a  corporation  upon  proper  application  by 
a  proper  party,  may  be  appointed,  when  upon  application 
of  a  stockholder  it  is  shown  that  the  directors  and  officers 
of  the  corporation  are  mismanaging  its  affairs,  as  for  their 
own  personal  advantage  and  gain."  (Smith  on  Receivership, 
p.  395,  sec.  225,  subd.  c;  Haywood  v.  Lincoln  Lumber  Co.,  64 
Wis.  639,  26  N.  W.  184;  Supreme  Lodge  Co.  0.  of  I.  H.  v. 
Baker,  134  Ind.  293,  33  N.  E.  1128,  20  L.  R.  A.  210 ;  Wayne 
Pike  Co.  V.  Hammons,  129  Ind.  368,  27  N.  E.  48^.)  '*Whea 
the  majority  stockholders  are  clearly  violating  the  chartered 
rights  of  the  minority  and  putting  their  interests  in  imminent 
danger,"  a  receiver  will  be  appointed  by  a  court  of  equity. 
(Smith  on  Receivership,  p.  362,  sec.  225,  subd.  j;  State  v. 
Second  Judicial  District  Court,  15  Mont.  324,  48  Am.  St.  Rep. 
682,  39  Pac.  316,  27  L.  R.  A.  392.) 

Minority  stockholders  may  secure  the  appointment  of  a  re- 
ceiver pending  investigation  of  gross  fraud  by  the  majority 
stockholders.  {State  v.  Second  Judicial  District  Court,  15 
Mont.  324,  48  Am.  St.  Rep.  682,  39  Pac.  316,  27  L.  R.  A.  392.) 

When  the  conduct  of  the  officers  of  a  corporation  is  satisfac- 
torily established  as  fraudulent  it  is  not  only  proper,  but  it  is 
the  duty  of  the  court  to  wrest  from  such  officers  the  manage- 
ment of  the  company  and. place  the  company  in  charge  of  a 
receiver.      (Smith  on  Receivership,  p.  369,  sec.  228,  note  2; 
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Nichols  V,  Perry  Pat,  Arm.  Co,,  11  N.  J.  Eq.  126 ;  Attorney 
General  v.  Bank  of  Columbia,  1  Paige,  511.) 

Fraud  and  collusion  on  the  part  of  the  officers  and  directors 
of  a  corporation  which  may  result  in  danger  of  the  loss  of  the 
property  of  such  corporation  constitute  sufficient  grounds  for 
interference  of  a  court  of  equity  and  the  appointment  of  a 
receiver  over  its  property  and  business.  (Smith  on  Receiver- 
ship, p.  366,  sec.  227 ;  Miner  v.  Belle  Isle  Ice  Co.,  93  Mich.  97, 
53  N.  W.  218,  17  L.  R.  A.  412 ;  Haywood  v.  Lincoln  Lumber 
Co.,  64  Wis.  639,  26  N.  W.  184;  Hedges  v.  Paquett,  3  Or.  77; 
Ellis  V.  Ward,  137  111.  509,  25  N.  B.  530.) 

If  possession  of  defendants  is  obtained  by  fraud,  or  that 
the  income  is  in  danger  of  loss  from  neglect,  waste  or  miscon- 
duct justifies  appointment.  {Gilbert  v.  Block,  51  111.  App. 
516.)  Mismanagement,  diversion  of  funds,  applying  assets  to 
benefit  of  officers  are  grounds  for  receiver.  (/ii  re  Lewis,  52 
Kan.  660,  35  Pac.  287.)  "When  the  business  of  a  corporation 
is  mismanaged  and  its  property  misappropriated  by  its  officers, 
and  such  mismanagement  is  likely  to  continue,  courts  of  equity 
will  appoint  a  receiver  for  it.*'  (Stevens  v.  South  Ogden 
Land  etc.  Co.,  14  Utah,  232,  47  Pac.  81.) 

Conspiracy  of  officers  to  dissipate  corporate  funds  and  to 
fraudulently  absorb  and  apply  its  assets  to  the  individual  bene- 
fit of  such  officers  are  grounds  for  appointment  of  receiver. 
{In  re  Lewis,  52  Kan.  660,  35  Pac.  287.)  There  may  be  very  ex- 
ceptional circumstances  under  which  a  court  of  equity  may 
appoint  a  receiver  and  wind  up  a  corporation  at  the  suit  of  a 
stockholder,  even  in  the  absence  of  a  statute.  (2  Clark  &  Mar- 
shall on  Corporations,  p.  1713,  sec.  556 ;  Sternberg  v.  Wolf,  56 
X.  J.  Eq.  389,  67  Am.  St.  Rep.  494,  39  Atl.  397,  39  L.  R.  A. 
762 ;  Dickerson  v,  Cass  County  Bk,,  95  Iowa,  392,  64  N.  W. 
395;  Wallace  v.  Pierce-Wallace  Pub,  Co.,  101  Iowa,  313,  63 
Am.  St.  Rep.  389,  70  N.  W.  216,  38  L.  R.  A.  122;  Miner  v. 
Belle  Isle  Lee  Co.,  supra;  Supreme  Sitting  0.  /.  H,  v.  Baker, 
134  Ind.  293,  33  N.  E.  1128,  20  L.  R.  A.  210,  and  innumerable 
other  cases.)  Haywood  v.  Lincoln  Lumber  Co,  et  al.,  64  Wis. 
639,  26  N.  W.  184,  holds  squarely  that  receiver  may  be  ap- 
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pointed  when  company  is  being  mismanaged  and  assets  in 
danger  of  being  lost  to  stockholders.  Miner  v.  Bell  Ice  Co., 
supra,  holds  when  fraud,  abuse  of  trust  or  misappropriation 
of  corporate  funds,  at  the  instance  of  a  single  stockholder  a 
court  of  equity  will  appoint  a  receiver.  Likewise  Supreme 
Siiiing  Order  of  Iron  HaU  v.  Baker,  134  Ind.  293,  33  N.  B. 
1128,  20  L.  R.  A.  210 ;  Smith  on  Receivership,  p.  382,  sec.  233, 
385 ,  subd.  e;  Bra^i  v.  Allen,  76  Iowa,  50,  40  N.  W.  82,  1  L. 
R.  A.  653. 


W.  C.  Howie,  for  Respondents. 

Practically  all  the  decisions,  Idaho  included,  are  to  the 
effect  that  receivers  will  not  be  appointed  except  in  those 
cases  expressly  authorized  by  statute.  Courts,  before  judg- 
ment, can  appoint  receivers  only  in  those  cases  mentioned  in 
section  4329,  and  then  only  in  particular  cases.  {Sweeny  v. 
May  hew,  6  Idaho,  455,  56  Pac.  85,  and  see  the  numerous  cases 
hereinafter  cited.) 

Where  a  receiver  pendente  lite  is  sought,  it  must  be  con- 
clusively shown  that  there  is  great  danger  that  the  prop- 
erty will  be  lost  by  the  delay  till  the  cause  can  be  tried. 
In  sustaining  the  above  principles  see  the  following,  among 
other  authorities:  High  on  Receivers,  sec.  288;  Coquard  v. 
National  Linseed  Oil  Co.,  171  111.  480,  49  N.  E.  563;  Peo- 
ple V.  Weighley,  155  111.  491,  40  N.  B.  300;  People  v.  Dis- 
trict Court,  33  Colo.  293,  80  Pac.  908 ;  Neall  v.  Hill,  16  CaL 
145,  76  Am.  Dec.  508;  French  Bank  Case,  53  Cal.  495;  Smith 
V.  Superior  Court,  97  Cal.  348,  32  Pac.  322 ;  State  Investment 
Ins,  Co.  V.  Superior  Court,  101  Cal.  135,  35  Pac.  549 ;  Fischer 
V.  Superior  Court,  110  Cal.  129,  42  Pac.  561;  Jones  v.  Bank 
of  Leadville,  10  Colo.  464,  17  Pac.  272;  Mason  v.  Supreme 
Court  of  Equitable  League,  77  Md.  483,  39  Am.  St.  Rep, 
433,  27  Atl.  171 ;  Espuela  Land  etc.  Co.  v.  Bindle,  5  Tex.  Civ. 
App.  18,  23  S.  W.  819;  State  v.  Murphy,  118  Mo.  7,  25  S.  W. 
95. 
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The  necessity  to  bring  suit  to  recover  property  of  the 
corporation  is  no  ground,  as  the  stockholders  themselves  can 
sue  as  well  as  a  receiver.  (HaUefiborg  v.  Cobre  Orande  Cop- 
per  Co.  (Ariz.),  74  Pac.  1052.) 

The  court  has  no  power  to  appoint  a  receiver,  except  upon 
express  statutory  authority,  because  of  internal  dissension  or 
bickerings.  {Republican  etc.  Mines  Co,  y.  Brown,  58  Fed. 
645,  7  C.  C.  A.  412, 24  L.  R.  A.  776.)  A  court  of  equity  has 
no  power  to  remove  the  officers  of  a  corporation,  unless 
expressly  given  it  by  statute.  Many  states  have  conferred 
that  power  on  them,  hence  the  decisions  to  that  effect,  but 
ours  has  not.  (3  Clark  &  Marshall  on  Corporations,  pp. 
2039  (4),  2044-2048;  Neall  v.  Hill,  16  Cal.  145,  76  Am.  Dec. 
508.) 

SULLIVAN,  J. — This  is  an  appeal  from  an  order  of  the 
judge  of  the  fourth  judicial  district  court  denying  the  appli- 
cation of  the  appellants  for  the  appointment  of  a  receiver  for 
the  Charles  R.  Kelsey  Company,  Limited,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Idaho,  and  doing  a  gen- 
eral merchandising  business  in  Elmore  county.  The  applica- 
tion was  based  on  the  amended  complaint  in  the  action.  All 
of  the  allegations  of  that  complaint  were  admitted  by  the  re- 
spondents, as  they  did  not  by  answer  or  otherwise  deny  any  of 
them  at  the  time  said  application  for  a  receiver  was  presented 
and  passed  upon  by  the  judge.  Among  many  of  the  allega- 
tions of  the  complaint  we  find  the  following :  That  Charles  R. 
Kelsey,  on  or  about  February  1,  1901,  owned  and  operated 
a  general  merchandise  store  in  Mountainhome,  said  county, 
and  that  on  or  about  said  day  was  organized  the  defendant 
corporation;  that  the  appellants  were  inexperienced  in  the 
merchandising  business  and  that  said  Kelsey  represented  to 
them  that  his  merchandising  house  was  doing  a  prosperous 
business  and  that  the  new  corporation  would  make  large 
profits,  and  guaranteed  to  the  plaintiffs  or  to  the  appellants, 
and  to  all  owners  of  preferred  stock  an  annual  dividend  of  ten 
per  cent,  and  to  that  end  he  caused  the  stock  of  said  corpora- 
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tion  to  be  issued  in  preferred  and  common,  $25,000  of  each. 
All  of  the  preferred  stock  he  sold  to  plaintiffs  and  others,  who 
paid  cash  therefor ;  that  plaintiffs  were  led  to  believe  that  said 
preferred  stock  would  receive  a  ten  per  cent  dividend  which 
would  be  paid  semi-annually,  but  as  a  matter  of  fact  said  arti- 
cles of  incorporation  guaranteed  said  dividends  only  out  of  the 
profits  of  the  business  before  the  common  stock  should  share  in 
any  part  thereof;  that  only  three  semi-annual  dividends  had 
been  paid  an4  that  no  dividends  whatever  had  been  paid  on 
said  preferred  stock  since  August,  1902 ;  that  in  fixing  the  value 
of  the  store  and  general  assets  of  said  Kelsey  which  went  to 
make  up  the  property  transferred  to  said  corporation,  there  was 
considered  and  valued  a  large  number  and  amount  of  open  ac- 
counts to  said  Kelsey,  and  he  guaranteed  said  accounts  should 
be  paid  within  one  year  after  the  incorporation  of  the  said 
company,  and  as  security  for  such  guaranty  it  was  agreed 
that  $15,000  of  the  common  stock  should  remain  and  be  the 
property  of  the  corporation  and  should  not  be  delivered  to  said 
Kelsey  or  to  any  other  person  until  all  of  said  open  accounts 
should  be  paid  to  said  corporation;  that  thereafter  a  consid- 
erable part  of  said  accounts  were  paid,  and  by  proper  resolu- 
tion of  the  board  of  directors  of  said  corporation,  the  presi- 
dent and  secretary  were  directed  to  issue  to  said  Kelsey  $10,- 
000  worth  of  the  common  stock  and  to  rotain  as  the  property 
of  the  company  the  remaining  $5,000  worth  of  common  stock ; 
that  at  that  time  said  Kelsey  was  president  of  the  company, 
and  instead  of  issuing  $10,000  as  directed,  he  caused  to  be 
issued  $5,000  additional  of  the  said  common  stock,  thus  de- 
frauding the  plaintiffs  out  of  said  common  stock;  that  there 
Is  yet  due  and  unpaid  a  large  amount  upon  said  open  accounts 
so  guaranteed  by  Kelsey;  that  thereafter  said  Kelsey  trans- 
ferred said  $5,000  worth  of  common  stock  so  fraudulently  is- 
sued to  him  to  his  wife  Altha  B.,  who  took  the  same  with  full 
knowledge  that  said  stock  was  fraudulently  issued;  that  on 
or  about  the  twenty-fourth  day  of  June,  1904,  said  Kelsey 
died,  and  that  on  or  about  the  ninth  day  of  July,  1904,  the 
defendant,  J.  W.  Nieukirk,  was  elected  president  of  the  said 
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company  to  succeed  the  deceased;  that  he  was  elected  in  op- 
position to  the  votes  of  the  plaintiffs  who  were  members  of  the 
board  of  directors;  that  said  Nieukirk  is  a  practicing  physi- 
cian and  is  wholly  unacquainted  with  the  mercantile  busi- 
ness; that  he  was  a  particular  friend  of  the  said  Kelsey,  de- 
ceased, and  his  wife,  and  was  their  family  physician,  and  that 
he  always  sustained  them  at  the  meetings  of  the  stockholders 
and  of  the  directors  of  said  corporation ;  that  among  the  duties 
of  the  secretary  and  treasurer  is  that  of  preparing  every 
month  for  the  regular  monthly  meeting  of  the  board  of  direc- 
tors a  statement  in  writing  showing  the  present  financial  con- 
dition of  the  company,  the  business  transacted  during  the 
preceding  month,  the  cash  taken  in  and  paid  out  and  the 
amount  due  and  owing  to  the  company;  that  said  Nieukirk 
has  refused  to  allow  the  secretary  and  treasurer  to  prepare 
and  present  to  said  board  the  said  monthly  reports,  although 
the  same  has  often  been  requested  by  the  board  of  directors ; 
that  on  the  seventeenth  day  of  November,  1904,  the  directors, 
believing  that  it  was  for  the  best  interest  of  the  company 
and  stockholders,  ordered  and  directed  an  inventory  of  the 
property  of  said  company  to  be  taken  so  that  they  might  know 
how  the  company  stood  financially,  and  for  that  purpose  they 
employed  one  Wilterding,  an  experienced  merchant,  where- 
upon defendant  Nieukirk  then  and  there  refused  to  allow  him 
or  any  person  to  make  an  appraisement  of  the  company's  prop- 
erty; that  said  Nieukirk,  Altha  B.  and  Altha  B.  Eelsey  and 
George  C.  Nichols  have  conspired  together  for  the  purpose  of 
defrauding  said  corporation  and  the  plaintiffs  herein  and 
other  stockholders,  and  in  furtherance  of  said  conspiracy  and 
fraud  said  Nieukirk  has  refused  to  preside  over  the  regular 
monthly  meetings  of  the  board  of  directors,  although  per- 
sonally present;  that  he  failed  to  entertain  motions  made  for 
the  purpose  of  adjourning  such  meetings;  that  he  has  left 
meetings  of  the  board  for  the  purpose  of  reducing  the  number 
80  that  there  would  be  no  quorum  present,  thereby  forcing 
an  adjournment;  that  at  various  meetings  of  said  board  he 
has  become  very  offensive,  abusive  and  insulting  to  the  mem* 
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bers  of  the  board ;  that  he  is  at  enmity  with  every  member  of 
the  board,  except  the  two  Kelseys  and  Nichols;  that  on  the 
seventeenth  day  of  December,  1904,  while  the  board  of  direc- 
tors was  in  session  in  the  company's  store  building,  they  re- 
quested their  counsel  to  appear  before  them,  for  the  purpose 
of  counseling  and  advising  them,  whereupon  said  Nieukirk 
refused  to  allow  said  counsel  to  enter  the  building,  declaring 
that  he  would  put  him  out  by  force  and  violence  if  he  at- 
tempted to  enter;  that  he  refused  to  abide  by  their  instruc- 
tions or  to  carry  out  their  orders ;  that  he  manages  and  oper- 
ates the  business  of  the  said  company  in  the  interest  of  him- 
self and  of  the  said  Kelsey's  family  to  the  exclusion  of  the 
other  stockholders;  that  he  draws  from  the  funds  of  said 
company  the  sum  of  $150  per  month  for  his  said  services, 
which  instead  of  being  a  benefit  are  an  injury  to  the  company 
because  of  his  inexperience  and  misconduct ;  that  he  employs 
the  Kelsey  family  in  said  store;  that  the  office  help  alone  con- 
sists of  four  persons  at  a  monthly  cost  of  $500 ;  that  in  the 
sales  department  he  employs  four  persons  at  a  monthly  salary 
of  $450;  that  in  the  delivery  department  he  employs  a  man 
and  a  boy  at  a  monthly  cost  of  $100 ;  that  the  work  of  the  office, 
including  the  superintending  of  the  buying,  can  be  done  by 
two  persons  at  a  cost  not  to  exceed  $175  monthly,  and  that 
for  the  five  months  next  preceding  the  election  of  said  Nieu- 
kirk as  president,  the  office  force  consisted  of  two  .persons  for 
three  months  at  a  salary  of  $150;  and  for  two  months  at  a 
salary  of  $185;  that  the  total  cost  of  help  for  said  company 
should  not  exceed  $550 ;  that  the  board  of  directors  have  often 
directed  that  the  purchases  of  the  company  should  be  made  on 
a  cash  basis.  Notwithstanding  the  repeated  orders  of  the 
board  to  that  effect,  at  the  close  of  the  year  ending  January 
31,  1904,  the  said  Kelsey,  deceased,  had  so  managed  the  com- 
pany's  business  that  it  was  indebted  to  wholesale  houses  and 
firms  in  the  sum  of  $16,000,  all  of  which  was  overdue;  that 
said  Kelsey  and  Nieukirk  urged  the  board  of  directors  to  con- 
solidate the  indebtedness  of  the  company  and  place  it  with 
one  bank  or  person  and  that  the  time  for  payment  thereof 
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be  extended;  that  in  so  doing  the  finances  of  the  company 
would  be  in  such  condition  that  all  purchases  thereafter  could 
be  made  for  cash  and  all  bills  discounted,  thereby  making  a 
great  saving  to  the  company.  Relying  upon  such  representa- 
tions the  appellants  joined  with  the  defendants  in  an  order 
directing  said  Kelsey  to  secure  a  loan  of  $16,000 ;  that  there- 
after said  Eelsey  became  ill  and  unable  to  attend  to  said  mat- 
ter, and  that  said  Nieukirk  and  others  negotiated  a  loan  of 
$16,000,  which  loan  was  secured  by  mortgage  on  the  com- 
])any's  property;  that  said  loan  was  to  be  paid  monthly  in 
payments  of  $1,000;  that  four  of  said  monthly  payments 
only  had  been  made ;  that  all  other  of  said  monthly  payment* 
are  now  past  due  and  remain  unpaid;  that  said  Nieukirk  in- 
stead of  conducting  said  business  upon  a  cash  basis  in  the 
purchase  of  goods,  has  so  managed  and  conducted  the  busi- 
ness that  said  company  now  owes  $11,000  for  goods  purchased 
which  amount  is  overdue;  that  said  Nieukirk  and  Altha  B. 
Kelsey,  in  furtherance  of  the  conspiracy,  transferred  to  Altha 
R.  Kelsey,  daughter  of  Altha  B.,  without  consideration,  a 
number  of  the  shares  of  the  capital  stock  of  said  company 
and  so  transferred  to  the  said  Oeorge  Nichols  five  shares  of  tht 
capital  stock  thereof;  that  said  transfers  were  made  for  the 
sole  and  only  purpose  of  enabling  said  Kelsey  and  Nichols  to 
become  directors  of  said  company  that  they  might  assist  Nieu- 
kirk and  Altha  B.  Kelsey  in  said  conspiracy;  that  at  the 
annual  meeting  of  the  stockholders  on  the  16th  of  January, 
1905,  the  plaintiffs  and  Altha  B.  Kelsey  were  elected  direc- 
tors of  said  company,  but  that  said  Nieukirk,  Altha  B.  and 
Altha  R.  Kelsey  and  Nichols,  in  furtherance  of  said  conspir- 
acy and  after  said  election  and  without  further  ballots  being 
taken,  during  a  recess  of  said  meeting  and  in  pursuance  of 
said  conspiracy,  did  fraudulently  and  unlawfully  remove 
four  of  the  ballots  which  had  been  cast  prior  to  said  recess, 
and  in  their  place  substituted  other  ballots  and  that  said  bal- 
lots were  counted  by  said  defendants  on  the  acciumulated 
plan;  that  by  reason  of  said  fraudulent  change  of  said  bal- 
lots the  defendants,  Nieukirk,  Kulseys  and  Nichols  were  de- 
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clared  elected  as  directors  of  said  company  in  fraud  of  said 
company  and  of  the  rights  of  plaintiffs.  That  after  said 
fraudulent  election  the  four  persons  mentioned  elected  said 
Nieukirk  president,  Altha  B.  Kelsey  vice-president  and  George 
C.  Nichols,  secretary  and  treasurer  of  said  corporation;  that 
no  meeting  of  the  board  of  directors  has  been  held  since  the 
annual  meeting  of  January,  1905 ;  that  no  monthly  statement 
of  the  financial  condition  of  the  company  has  been  rendered 
since  said  annual  meeting,  and  none  was  made  at  that  time 
and  that  said  defendants  had  refused  to  make  such  report, 
in  violation  of  the  by-laws  of  the  company.  That  Nieukirk 
had  taken  from  said  company  the  sum  of  $1,800  for  one 
year's  service  as  president  of  the  company;  that  said  fraudu- 
lently elected  officers  have  conspired  together  to  defraud  the 
appellants  and  other  stockholders  of  any  and  all  profits  of  said 
business,  and  have  fraudulently  denied  the  plaintiffs  and  other 
stockholders  from  all  knowledge  or  participation  in  the  con- 
duct of  such  business ;  that  in  furtherance  of  such  conspiracy 
said  defendants  have  paid  to  themselves  and  their  favorites 
salaries  way  beyond  the  value  of  the  services  rendered  by 
them  to  the  said  company,  in  order  to  consume  the  profits  and 
substance  of  the  said  company;  that  while  the  business  of 
the  said  company  now  and  for  several  months  last  past  is  less 
than  one-third  of  the  business  done  by  said  company  before 
the  incompetent  management  of  Nieukirk  and  the  other  de- 
fendants, they  have  continued  to  employ  an  unnecessary  force 
to  conduct  the  business  of  said  company,  and  have  increased 
the  salaries  of  the  said  Kelseys  and  Nichols,  and  that  the  af- 
fairs of  the  company  have  been  so  recklessly,  fraudulently 
and  incompetently  managed  that  the  salary  expense  thereof 
ranges  from  $722  to  $959  per  month,  and  that  the  total  ex- 
pense of  conducting  the  business  is  from  $1,100  to  $1,500  per 
month,  and  that  the  average  monthly  sales  do  not  exceed  $5,- 
000  per  month;  that  to  give  the  impression  of  doing  a  large 
business,  credit  is  indiscriminately  extended  to  people  of  little 
or  no  financial  responsibility,  and  accounts  of  long  standing 
are  left  uncollected  so  that  about  two-thirds  of  the  total  out- 
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standing  bills  of  said  company,  aggregating  upward  of  $20,- 
000  are  uncollectible  and  that  said  misconduct,  mismanage- 
ment and  extravagance  in  the  affairs  of  said  company  are 
deliberately  and  intentionally  made  on  the  part  of  said  Nieu- 
kirk, and  in  furtherance  of  a  purpose  and  conspiracy  to  di- 
vert the  funds  and  apply  the  assets  to  their  own  benefit, 
whereby  plaintiffs  are  defrauded,  and  the  said  company  is 
in  imminent  danger  of  becoming  insolvent  if  it  is  not  in  fact 
already  so;  that  said  $5,000  of  common  stock  was  to  become 
the  property  of  the  stockholders  in  the  event  Kelsey  failed 
to  collect  or  pay  outstanding  accounts,  aggregating  over  $2,- 
300,  and  that  said  stock  was  fraudulently  issued  by  said  Kel- 
sey. and  assigned  to  the  defendant  Altha  B.  Kelsey,  and  that 
said  accounts  have  not  been  collected  and  have  been  fraudu- 
lently charged  to  the  account  of  said  C.  R.  Kelsey  months 
after  his  death,  and  that  the  same  were  uncollectible  from 
his  estate  and  that  said  accounts  were  so  charged  for  the  pur- 
pose of  consummating  the  conspiracy  to  defraud  plaintiffs 
and  said  stockholders  of  the  $5,000  worth  of  common  stock; 
that  on  October  31,  1904,  said  Altha  B.  Kelsey  owed  said 
company  the  sum  of  $758.14  on  account,  and  had  the  same 
transferred  to  the  account  of  C.  B.  Kelsey,  deceased;  that  said 
transfer  was  caused  to  be  made  by  the  said  Nieukirk,  Kelseys 
and  Nichols  with  the  full  knowledge  that  said  C.  B.  Kelsey 
was  dead  and  had  left  no  estate,  and  that  said  account  was 
utterly  worthless  as  an  account  against  his  said  estate;  that 
said  transfer  was  made  expressly  for  defrauding  plaintiffs 
and  other  stockholders  out  of  said  sum  of  $758.14;  that  said 
Altha  B.  Kelsey  now  disclaims  said  debt  and  obligation  and 
refuses  to  pay  the  same ;  that  no  redress  can  be  obtained  by 
plaintiffs  in  an  action  in  the  name  of  the  corporation,  as  its 
officers  and  directors  are  parties  to  and  direct  beneficiaries  of 
the  fraud  practiced  upon  plaintiffs,  and  they  neglect  and  re- 
fuse to  require  said  Altha  B.  Kelsey  to  pay  said  sum  or  any 
part  thereof  or  to  require  her  to  assign  and  transfer  to  the 
company  said  $5,000  worth  of  common  stock  so  fraudulently 
acquired  by  her;  that  prior  to  the  organization  of  the  said  cor- 
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poration  as  an  inducement  and  protection  to  the  owners  and 
holders  of  the  said  preferred  stock,  it  was  understood  and 
agreed  by  and  between  them  and  all  owners  of  stock  that  the 
holders  of  preferred  stock  should  have  the  privilege,  power 
and  authority  to  elect  the  secretary  and  treasurer  and  to  fix 
his  salary,  and  to  that  end  a  by-law  was  adopted  as  follows : 
**The  oflSce  of  secretary  and  the  oflftce  of  treasurer  may  be 
held  by  the  same  person,  both  offices  to  be  filled  and  the  salary 
fixed  by  a  majority  vote  of  the  preferred  stockholders  at  the 
time  of  the  stockholders 'annual  meeting.  He  or  ihey  shall 
hold  the  office  for  one  year.  In  case  of  a  vacancy  by  resigna-. 
tion,  disqualification  or  removal,  the  vacancy  is  to  be  filled 
in  the  same  manner  as  the  election." 

That  at  the  annual  meeting  of  the  stockholders  in  January, 
1905,  Nieukirk,  Kelseys  and  Nichols,  representing  all  the  com- 
mon stock  and  a  very  small  minority  of  the  preferred  stock, 
against  the  will  and  without  the  authority  or  consent  of  the 
holders  of  the  majority  of  the  preferred  stock,  in  further- 
ance of  said  conspiracy  and  in  fraud  of  plaintiffs,  so  amended 
said  by-law  as  to  deprive  the  holders  of  preferred  stock  from 
so  selecting  the  secretary  and  treasurer  and  that  under  such 
amended  by-law  and  in  pursuance  of  the  fraudulent  purpose 
aforesaid,  voted  for  and  elected  or  pretended  to  elect  said 
Nichols  secretary  and  treasurer,  and  thereafter  employed  him 
as  a  bookkeeper  at  a  salary  of  $100  per  month;  that  on  ac- 
count of  the  unfriendly  feeling  existing  between  Nieukirk 
and  the  board  of  directors  caused  by  the  mismanagement  and 
misconduct  of  the  said  Nieukirk,  Kelseys  and  Nichols,  and  be- 
cause of  the  inexperience  of  said  Nieukirk  and  his  extrava- 
gant management  in  the  conduct  of  the  said  business,  th« 
capital  stock  of  said  company  is  becoming  impaired  and  en- 
dangered, and  that  said  corporation  is  in  imminent  danger  of 
insolvency  and  unless  protected  by  order  of  the  court  will  be- 
come entirely  valueless;  that  plaintiff  has  no  plain,  speedy 
and  adequate  remedy  at  law. 

The  foregoing  is  the  substance  of  the  allegations  of  the  com- 
plaint, none  of  which  are  denied  by  the  respondents.    That 
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being  trae,  we  think  the  allegations  amply  sufScient  to  war- 
rant the  court  in  appointing  a  receiver.  The  utter  incompe- 
tency of  Nieukirk  is  shown.  A  conspiracy  is  shown  to  exist 
l»etween  him  and  other  of  the  directors  to  loot  said  corporation 
of  all  its  profits  in  the  mercantile  business  and  of  the  profits 
of  the  company.  Under  his  management  large  debts  have 
accrued  against  the  company  and  contrary  to  the  order  of  the 
board  of  directors.  Salaries  of  the  officers  and  of  the  em- 
ployees have  been  increased  and  employees  not  required  by 
the  business  retained  on  the  pay-roll.  The  business  of  the 
company  has  decreased  from  $15,000  a  month  to  about  $5,000. 
Credit  has  been  indiscriminately  given  to  the  amount  of  about 
$20,000,  much  of  which  is  absolutely  worthless.  Stock  that 
belonged  to  said  company  has  been  fraudulently  issued  to  the 
Kelsey  family.  A  good  account  of  $758.14  against  Altha  B. 
Kelsey  has  been  transferred  against  a  deceased  man  who  left 
no  estate  in  fraud  of  the  rights  of  the  stockholders.  It  ap- 
pears that  money  was  paid  for  the  preferred  stock,  and  a  by- 
law was  adopted  giving  the  stockholders  holding  the  preferred 
stock  the  right  to  elect  the  secretary  and  treasurer.  This  was 
fraudulently  amended  by  said  Nieukirk  and  his  co-conspira- 
tors so  as  to  permit  the  secretary  and  treasurer  to  be  elected 
by  themselves  and  against  the  interests  of  the  stockholders 
who  held  the  preferred  stock,  and  it  is  admitted  that  if  said 
corporation  is  not  already  insolvent,  that  insolvency  stares  it 
in  the  face.  Notwithstanding  all  of  those  undenied  allega- 
tions, it  is  contended  by  counsel  for  respondents  that  suffi- 
cient is  not  alleged  to  warrant  a  court  of  equity  in  granting  a 
receiver,  and  that  the  appellants  have  a  plain,  speedy  and 
adequate  remedy  at  law.  If  the  complaint  does  not  contain 
allegations  sufficient  to  warrant  the  appointment  of  a  receiver, 
it  would  be  most  difficult  to  make  allegations  sufficient  for  that 
purpose.  Under  the  provisions  of  subdivisions  5  and  6  of  sec- 
tion 4329  of  the  Revised  Statutes,  the  appointment  of  a  i^- 
ceiver  is  authorized  where  a  corporation  is  insolvent  or  in  im- 
minent danger  of  insolvency,  and  also  in  all  other  cases  where 
receivers  have  heretofore  been  appointed  by  the  usages  of 
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courts  of  equity.  The  allegations  are  amply  sufficient  to  show 
that  said  corporation  is  grossly  mismanaged  and  is  in  immi- 
nent danger  of  insolvency.  In  Gibhs  v.  Morgan,  9  Idaho,  100, 
52  Pac.  733,  under  section  4329  of  the  Revised  Statutes,  this 
court  held  that  upon  proper  application  a  receiver  would  be 
appointed  for  a  corporation  pendente  lite.  The  court  said  in 
that  case:  ''As  far  as  possible  courts  of  equity  should  adapt 
their  practice  to  the  existing  conditions  of  the  business  world 
and  apply  their  jurisdiction  to  the  changed  conditions  and 
cases  arising  thereunder,  and  should  not  too  strictly  adhere 
to  forms  and  rules  established  under  different  circumstances 
and  decline  to  administer  justice  and  enforce  rights  for  which 
there  is  no  other  remedy." 

The  supreme  court  of  Montana  in  State  v.  Second  Judicial 
District  Court,  15  Mont.  324,  48  Am.  St.  Rep.  682,  39  Pac.  316, 
27  L.  R.  A.  392,  under  a  statute  identical  with  section  4329, 
held  that  the  court  had  jurisdiction  to  appoint  a  receiver ;  and 
that  court,  referring  to  the  French  Bank  Case,  53  Cal.  550, 
says:  **In  the  California  case  an  important  element  in  the 
decision  as  it  appears  was  that  the  appointment  of  a  receiver 
acted  as  a  dissolution  of  the  corporation,"  and  says  further, 
'*the  receiver  is  not  to  wind  up  the  corporation  under  his 
appointment ;  he  is  simply  to  manage  the  affairs  of  the  same 
while  charges  of  the  most  outrageous  frauds  of  the  managers 
and  officers  are  being  investigated  in  the  trial  of  the  action. ' ' 
So  in  the  case  at  bar  the  appointment  of  a  receiver  does  not 
act  as  a  dissolution  of  the  corporation.  The  receiver  would 
only  manage  the  affairs  of  the  corporation  during  the  investi- 
gation of  the  charges  of  conspiracy,  incompetency  and 
fraud. 

In  Smith  on  Receiverships,  section  225,  it  is  stated:  "Where 
upon  application  of  a  stockholder  it  is  shown  that  the  direc- 
tors and  officers  of  the  corporation  are  mismanaging  its  affairs 
as  for  their  own  personal  advantage  and  gain,"  a  re- 
ceiver will  be  appointed;  and  **  Where  the  majority  stockhold- 
ers are  clearly  violating  the  chartered  rights  of  the  minority 
and  putting  their  interests  in  imminent  danger,"  a  receiver 
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will  be  appointed.  In  section  228  it  is  said :  **  Where,  however, 
the  conduct  of  the  oflScers  of  a  corporation  is  satisfactorily 
established  as  fraudulent,  it  is  not  only  proper  but  it  is  the 
duty  of  the  court  to  wrest  from  such  officers  the  management 
of  the  company  and  place  the  company  in  the  charge  of  a 
receiver." 

In  GUheri  v.  Block,  51  111.  516,  it  is  held  that  if  possession 
of  the  defendants  is  obtained  by  fraud,  or  that  the  income  is 
in  danger  of  loss  from  neglect,  waste  or  misconduct,  a  receiver 
will  be  appointed  upon  proper  application,    and  in  Re  Lewis, 

52  Kan.  660,  35  Pac.  287,  that  the  mismanagement,  diverting 
of  funds,  applying  assets  to  the  benefit  of  officers,  are  grounds 
for  a  receiver.  (See  Stevens  v.  South  Ogden  Land  etc.  Co., 
14  Utah,  232,  47  Pac.  81.)  In  Ponca  Mill  Co.  v.  Mikesell, 
55  Neb.  98,  75  N.  W.  46,  it  was  held  that  a  receiver  would  not 
be  appointed  merely  because  of  difference  of  opinion  between 
officers  or  holders  of  the  majority  of  the  stock  as  to  proper 
policy  of  managing  the  corporate  affairs,  but  that  one  would 
be  appointed  when  it  was  shown  that  the  officers  and  the 
holders  ol  a  majority  of  the  stock  are  fraudulently  managing 
the  corporate  business,  converting  the  property  to  their  in- 
dividual use,  and  abusing  their  powers  to  the  injury  of  the 
other  stockholders.     Miner  v.  Belle  Isle  Ice  Co,,  93  Mich.  97, 

53  N.  W.  218,  17  L.  R.  A.  412,  was  a  case  something  like  the 
one  at  bar  and  furnishes  an  instance  of  a  gross  abuse  of  the 
trust.  It  is  there  held  that  the  law  requires  of  the  manager 
the  utmost  good  faith  in  the  control  and  management  of  the 
corporation  as  to  the  minority.  The  court  said:  "It  is  the 
essence  of  the  trust  that  it  shall  be  so  managed  as  to  produce 
for  each  stockholder  the  best  possible  returns  for  his  invest- 
ment. The  trustee  has  so  far  absorbed  all  returns."  So  in 
the  case  at  bar  it  is  shown  that  Nieukirk  and  his  favorites  have 
not  only  absorbed  all  of  the  returns,  but  are  about  to  wreck 
the  company.  (See  Clark  &  Marshall  on  Corporations,  sec. 
556.) 

In  Haywood  v.  Lincoln  Lumber  Co,,  64  Wis.  639,  26  N.  W. 
184,  the  court  holds  that  a  receiver  may  be  appointed  when 
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the  affairs  of  a  corporation  are  being  mismanaged  and  its 
assets  be  in  danger  of  being  lost  to  the  stockholders.  The 
rights  of  a  majority  of  the  board  of  directors  or  a  majority 
of  the  stockholders  to  loot  and  mismanage  the  business  of  the 
corporation  is  not  protected  by  our  law  simply  because  it  is 
u  corporation.  Such  rights  are  no  more  protected  to  a  cor- 
poration than  they  are  to  a  partner  of  a  copartnership.  In 
this  age  of  trusts  and  corporations,  the  managers  thereof  must 
be  held  to  as  strict  an  accountability  for  the  fair  and  honest 
conduct  of  the  business  as  a  partner  conducting  the  business 
of  a  partnership.  The  allegations  of  the  complaint  require 
the  appointment  of  a  receiver,  and  the  judge  erred  in  not  ap- 
pointing one.  His  action  in  refusing  to  appoint  a  receiver 
is  reversed  and  the  cause  remanded  with  directions  to  appoint 
one.     Costs  of  this  appeal  are  awarded  to  appellants. 

Stockslager,  C.  J.,  concurs. 

Ailshie,  J.,  expresses  no  opinion. 

ON  PETITION  FOR  REHEARING. 

STOCKSLAGER,  C.  J.— Respondents  in  this  case  ffled 
their  petition  for  what  is  termed  a  limited  rehearing,  **with 
a  view  to  the  correction  of  what  we  think  is  an  error  in  the 
order  of  the  court  directing  that  a  receiver  be  appointed,  and 
ask  that  said  order  be  modified  to  permit  respondents  to  an- 
swer the  complaint  in  said  cause  and  deny  the  allegations  of 
said  complaint,  to  the  end  that  complete  justice  may  be  done." 
So  says  the  petitioner.  Again  it  is  said:  ** Respondents  now 
stand  ready,  and  at  all  times  have  stood  ready,  to  show  the 
falsity  of  all  the  allegations  of  the  complaint  upon  which  a 
receiver  is  asked  to  be  appointed,  except  the  liability  to  in- 
solvency, and  to  show  that  said  liability  is  caused  by  the 
wrongful  acts  of  the  appellant." 

As  shown  by  the  complaint  in  this  action,  the  substance  of 
which  is  embodied  in  the  opinion,  a  number  of  reasons  were 
enumerated  why  a  receiver  should  be  appointed  to  take  charge 
of  the  property  of  this  corporation  and  preserve  it  from  waste, 
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and  whether  a  direct  charge  of  insolvency  was  alleged  or  not, 
the  allegations  were  sufficient  to  show  that  the  ultimate  re- 
sult of  the  management  would  be  insolvency.  These  allega- 
tions were  met  by  a  demurrer  which  was  sustained  by  the 
learned  trial  judge ;  but  this  court  was  of  the  opinion  that  the 
showing  was  sufficient  to  warrant  the  appointment  of  a  re- 
ceiver under  the  provisions  of  subdivision  5  of  section  4329 
of  the  Revised  Statutes.  It  says  a  receiver  may  be  appointed 
"when  a  corporation  has  been  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate 
rights.*' 

Learned  counsel  for  respondents  says  that  his.  time  was  too 
limited  to  prepare  an  answer  and  meet  the  issue  at  the  time 
the  application  was  set  for  hearing.  Beyond  doubt  an  appli- 
cation for  an  extension  of  time  in  which  to  prepare  his  answer 
would  have  been  granted  by  the  lower  court,  and  the  allega- 
tions of  insufficiency,  incompetency,  with  other  more  serious 
and  far-reaching  charges,  were  of  a  nature  that  should  have 
been  met  by  a  positive  denial  other  than  by  demurrer,  which 
in  effect  admits  the  truth  of  the  allegation,  but  denies  that 
the  plaintiff  is  entitled  to  the  relief  demanded. 

As  to  respondents'  right  to  answer  in  the  lower  court  now, 
this  court  has  nothing  to  say ;  that  right  is  governed  by  stat- 
ute. 

We  find  no  merit  in  the  petition,  and  it  is  denied* 

Sullivan,  J.,  concurs. 
Idaho,  Vol.  12—4 
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(February  19,  1906.) 

NORTH  &  DOUGLAS,  a  Copartnership  Composed  of 
GEORGE  NORTH  and  RICHARD  DOUGLAS,  Re- 
spondent, V.  T.  J.  WOODLAND,  Appellant. 

[85  Pac.  215.] 

Sheep  Infected  with  Scab — ^Duty  of  Ownee  ob  Employee— Suffi- 
ciency OF  Pleading. 

1.  In  a  civil  action  for  damages,  under  section  21  (Sess.  Laws 
1901,  p.  151),  scienter  need  not  be  alleged  or  proven  where  care- 
lessness or  negligence  is  averred. 

2.  In  declaring  the  acts  mentioned  in  the  above  section  punish- 
able by  fine,  imprisonment,  or  both,  the  legislature  was  exercising 
the  police  powers  of  the  state,  and  in  such  case  the  complaint  need 
not  allege  that  the  defendant  knew  the  act  complained  of  was  un- 
lawful. 

3.  Under  the  provisions  of  sections  21  {supra)  f  23,  and  6886  of  the 
Bevised  Statutes,  a  complaint  that  alleges  that  the  injury  com- 
plained of  was  the  result  of  the  careless  and  negligent  acts  of  de- 
fendant is  sufficient. 

4.  Where  the  instructions  to  the  jury  fairly  state  the  law  on  all 
the  issues  involved,  it  is  not  error  to  refuse  requests  of  defendant, 
even  though  they  may  be  a  repetition  of  the  law  of  the  case. 

5.  Where  a  verdict  is  not  in  excess  of  the  demand  of  plaintiff's 
complaint,  and  no  error  appearing  in  the  admission  of  the  evidence 
or  instructions  of  the  court,  and  there  is  any  evidence  tending  to 
prove  the  amount  of  damages,  this  court  will  not  examine  the  evi- 
dence to  ascertain  whether  the  verdict  is  excessive  or  not  where  the 
defendant  fails  or  refuses  to  submit  evidence. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Sixth  Judicial  Dis- 
trict for  Bingham  County.     Hon.  J.  M.  Stevens,  Judge. 

Action  for  damages  from  which  defendant  appealed.   Judg- 
ment affirmed. 

J.  W.  Jones  and  Gray  &  Boyd,  for  Appellant 

We  contend  that  an  averment  in  the  complaint  of  knowledge 
on  the  part  of  the  defendant  as  to  the  condition  of  his  sheep, 
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as  well  as  proof  of  such  knowledge,  is  essential  to  a  recovery 
herein.  Section  9.  of  the  act  to  suppress  contagious  and 
infectious  diseases  of  sheep  (Idaho  Sess.  Laws,  1901,  p.  145), 
recognizes  this  doctrine  that  scienter  must  be  alleged  and 
proved  in  cases  of  this  character.  {Patee  v.  Adams,  37  Kan. 
133,  14  Pac.  505;  Wade  on  Notice,  2d  ed.,  271;  Chitty  on 
Pleading,  69;  Voorman  v.  Lawyer,  13  Johns.  339;  Dearth  v. 
Baker,  22  Wis.  73 ;  Lyke  v.  Van  Leuven,  4  Denio,  127 ;  Mis- 
souri Pac.  Ry.  Co.  v.  Finley,  38  Kan.  550,  16  Pac.  951,  956; 
2  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  364,  381,  382,  and 
cases  there  cited;  Hawks  v.  Locke,  139  Mass.  205,  52  Am.  Rep. 
702, 1  N.  E.  543 ;  2  Cyc.  333,  337,  and  cases  cited ;  Van  Leuven 
V.  Lyke,  1  N.  Y.  515,  49  Am.  Dec.  346;  1  Estee  on  Pleading, 
4th  ed.,  sees.  1870,  1872;  Clarendon  Land  etc.  Co.  v.  Mc- 
Clelland Bros.,  86  Tex.  179,  23  S.  W.  576,  1100,  22  L.  R.  A. 
105;  89  Tex.  483,  59  Am.  St.  Rep.  70,  34  S.  W.  98,  35  S.  W. 
474,  31  L.  R.  A.  669.) 

The  testimony  for  the  plaintiffs  shows  indubitably  that 
they  were  guilty  of  contributory  negligence,  resulting 
in  the  loss  complained  of  herein.  For  this  reason,  they 
cannot  recover.  **  Evidence  ought  not  to  be  admitted  of 
facts  not  put  in  issue  by  the  pleadings."  {Haner  v.  North- 
ern Pac.  Ry.  Co.,  7  Idaho,  305,  62  Pac.  1028.)  None  of  the 
instructions  asked  by  the  plaintiffs  and  given  by  the  court  are 
predicated  on  belief  from  the  evidence,  or  words  of  a  like 
purport,  and  they  are  therefore  erroneous.  (Blashfield's  In- 
structions to  Juries,  sec.  79,  and  cases  cited;  Sackett's  In- 
structions to  Juries,  2d  ed.,  and  cases  cited.) 

Plaintiffs'  Instruction  No.  2  is  contrary  to  law  and 
erroneous,  in  that  it  assumes  that  there  was  a  difference  in 
the  value  of  the  sheep  at  time  of  mixing  and  at  time  of  turn- 
ing them  back,  instead  of  leaving  it  to  the  jury  to  find  whether 
there  was  a  difference  or  not.  This  is  a  fact  to  be  found  and 
not  assumed.     {Barrelett  v.  Bellgard,  71  111.  280.) 

Plaintiffs'  Instruction  No.  4  is  erroneous,  in  that  it  assumes 
that  eleven  head  of  sheep  were  never  returned.  (Sackett's 
Instructions  to  Juries,  2d  ed.,  sec.  16,  and  cases  cited ;  Blash- 
field's  Instructions  to  Juries,  sec.  29  et  seq.,  and  cases  cited.) 
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Hansbrough  &  Adamson,  for  Respondent. 

When  sheep  break  out  of  their  inclosure  and  communicate  a 
disease  known  as  hoof  rot  or  hoof  distemper  to  other  sheep, 
it  is  not  necessary  to  prove  that  the  defendant  had  knowledge 
of  such  disease  in  order  to  recover  damages  for  such  infec- 
tion. (Lynch  v,  Orayson,  5  N.  Mex.  487,  25  Pac.  992.  Af- 
firmed in  Grayson  v.  Lynch,  163  U.  S.  468,  16  Sup.  Ct.  Rep. 
1064,  41  L.  ed.  230;  Croff  v.  Cresse,  7  Okla.  408,  54  Pac.  558.) 

In  an  indictment  against  a  party  for  driving  scabby  sheep 
across  the  range,  it  need  not  be  alleged  that  the  accused  knew 
that  the  sheep  had  scab.  (State  v.  Sterritt,  19  Or.  352,  24  Pac. 
523.)  Section  21  of  the  Idaho  Session  Laws  of  1901,  page 
151.  recognizes  the  doctrine  that  scienter  need  not  be  alleged 
or  proven.  Respondent  was  entitled  to  all  consequential  dam- 
ages.    (Idaho  Sess.  Laws  1901,  p.  150,  sec.  19.) 

Under  a  general  allegation  of  damage  the  plaintiff  may  prove 
and  recover  those  damages  which  naturally  and  necessarily  re- 
sult from  the  act  complained  of,  for  the  law  implies  that  they 
will  proceed  from  it.  (2  Sutherland  on  Damages,  3d  ed.,  sec. 
418,  and  cases  cited ;  Rauma  v,  Bailey,  80  Minn.  366,  83  N.  W. 
191;  Moyer  v.  Garden,  113  Ind.  282,  14  N.  E.  476;  Wrought 
Iron  Range  Co,  v,  Graham,  80  Fed.  474,  25  C.  C.  A.  570 ; 
Smith  V.  Pittsburgh  etc.  Ey.  Co,,  90  Fed.  783 ;  City  of  Abiline 
V,  Wright,  4  Kan.  App.  708,  46  Pac.  715.) 

**If  there  is  an  issue  of  fact  to  be  determined  from  the 
evidence  under  proper  instructions  from  the  court,  as 
to  the  law,  it  is  error  for  the  court  to  charge  the 
jury  that  the  plaintiff  is  entitled  to  recover;  but  if  the 
evidence  makes  the  case  so  clear  for  the  plaintiff  that  a 
verdict  for  the  defendant  would  be  contrary  to  the  evi- 
dence, the  error  is  immaterial."  (Levitzky  v.  Camming,  33  Cal. 
299.)  The  court  is  authorized  to  direct  a  verdict  for  either 
party  when  a  contrary  verdict  could  not  be  sustained  by  the 
evidence.  (Hughes  on  Instructions  to  Juries,  sec.  127,  and 
cases  cited;  Page  v.  Tucker,  54  Cal.  121.)  The  court  has 
power  to  direct  a  verdict  when  there  is  no  conflict  in  the 
evidence.     (Martin  v.  Ward,  69  Cal.  129,  10  Pac.  276;  Chen- 
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ery  v.  Palmer,  6  Cal.  122,  65  Am.  Dee.  493 ;  Watson  v.  Damon, 
54  Cal.  278;  Page  v.  Tucker,  54  Cal.  121.) 

STOCKSLAGER,  C.  J.— This  action  is  for  the  recovery  of 
damages,  plaintiffs  alleging  that  defendant  wrongfully  and 
negligently  permitted  his  sheep,  which  were  infected  with  scab, 
and  not  in  charge  of  a  herder,  to  run  upon  the  public  high- 
way and  mix  with  the  sheep  of  plaintiff,  which  were  being 
driven  along  such  highway,  free  from  scab  or  other  infectious 
disease,  fat  and  in  good  condition  and  not  upon  quarantined 
ground;  that  because  of  such  mixing  and  intermingling  of 
sheep,  the  plaintiffs  were  compelled  to  dip  those  which  came 
in  contact  with  defendant's  sheep  and  otherwise  to  treat  them, 
to  the  injury  of  such  sheep  and  to  plaintiffs'  damage  in. the 
sum  of  $477.55.  Defendant  filed  a  general  demurrer  which 
was  overruled,  whereupon  he  filed  an  answer  and  cross-com- 
plaint. The  answer  denies  all  the  material  allegations  of  the 
complaint.  The  cross-complaint  sets  up  negligence  on  the  part 
of  plaintiffs  in  permitting  the  sheep  to  be  mixed  and  co- 
mingled,  alleging  that  by  reason  of  the  careless  and  negligent 
manner  plaintiffs,  their  agents  and  employees,  handled  their 
sheep  in  driving  along  the  highway,  about  two  hundred  and 
sixty  of  plaintiffs'  sheep  escaped  from  their  herd  and  entered 
through  the  fence  and  upon  the  feed  ground  of  defendant 
and  without  defendant's  knowledge  or  consent  mixed  with 
his  sheep.  Plaintiffs  answered  this  cross-complaint  denying 
the  material  allegations  thereof.  At  the  trial  of  the  cause 
a  jury  was  impaneled  and  a  verdict  was  returned  in  favor 
of  the  plaintiffs  for  the  sum  of  $464.03,  for  which  amount 
judgment  was  entered.  The  appeal  is  from  the  judgment  and 
from  an  order  overruling  a  motion  for  a  new  trial.  Counsel 
for  appellants  assign  sixteen  errors  and  urge  all  of  them 
in  their  brief.  The  first  is  that  the  demurrer  to  the  complaint 
should  have  been  sustained.  They  say:  **The  action  is  one 
ex  delicto  for  damages,  and  the  right  of  plaintiffs  to  recover 
depends  solely  upon  their  proper  allegation  and  proof  of  neg- 
ligence on  the  part  of  defendant  only."  Again  they  say: 
"It  was  not  alleged  in  the  complaint  that  the  sheep  of  de- 
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fendant  were  quarantined  because  of  their  having  any  infec- 
tious disease,  nor  was  it  alleged  that  defendant  knew  or  had 
reason  to  believe  that  his  sheep  had  the  scab  or  any  infectious 
disease  at  the  time  the  intermingling  occurred,  and  for  these 
reasons  the  attempted  allegation  of  negligence  on  the  part 
of  the  defendant  is  insufficient.  It  consists  solely  in  the  state- 
ment that  defendant  carelessly  and  negligently  permitted  the 
herds  to  get  together  and  become  mixed  on  the  public  highway, 
by  reason  of  there  being  no  herder  with  defendant's  said 
sheep."  This  statement  in  the  brief  of  learned  counsel  for 
appellant  fairly  states  the  issue  involved  in  this  action.  In 
other  words,  if  the  doctrine  of  scienter  is  applicable,  the  de- 
murrer should  have  been  sustained ;  otherwise  it  was  not  error 
to  overrule  it.  An  examination  and  construction  of  the  vari- 
ous statutory  provisions  of  this  state  relating  to  the  privileges 
granted  flock-masters  and  their  employees  in  handling  their 
herds  on  the  public  domain  and  the  public  highways  of  the 
state,  together  with  the  restrictions  cast  upon  sheep,  infected 
with  what  is  commonly  called  scab,  or  any  other  infectious 
or  contagious  disease,  must  necessarily  determine  the  impor- 
tant question  at  issue,  as  the  constitutionality  of  none  of  the 
provisions  is  questioned.  It  is  apparent  that  all  the  legisla- 
tion on  this  question  has  been  with  the  view  of  entirely  eradi- 
cating scab  and  other  diseases  from  the  flocks  of  the  state, 
and  whilst  in  some  instances  the  remedy  may  seem  harsh  and 
even  oppressive,  nevertheless  it  is  evident  that  such  legislation 
has  met  with  the  approbation  of  those  engaged  in  the  sheep 
industry  in  this  state  or  it  would  have  been  defeated,  no  other 
industry  being  interested  in  the  subject  matter  of  such  leg- 
islation. The  first  legislation  we  find  bearing  on  this  question 
is  section  6886  of  the  Revised  Statutes  of  1887;  it  says:  '*Any 
person  owning  sheep  infected  with  scab  or  any  other  infectious 
disease,  who  fails  to  keep  the  same  secure  from  contact  with 
other  sheep  or  who  moves  or  drives  the  same  upon  any  high- 
way, byway  or  across  any  range  where  other  sheep  are  liable 
to  range  or  be  driven,  without  first  obtaining  a  written  per- 
mission of  the  sheep  commissioner  as  provided  in  section  1221 
of  the  Political  Code,  is  guilty  of  a  misdemeanor,  and  must 
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be  fined  in  any  sum  not  less  than  two  hundred  and  fifty  nor 
more  than  two  thousand  dollars."  Section  1221  above  re- 
ferred to  and  section  6886,  supra,  were  enacted  by  the  twelfth 
session  of  our  territorial  legislature  and  were  incorporated 
into  the  Revised  Statutes  of  1887.  The  conditions  and  penal- 
ties are  practically  the  same.  Section  1221,  however,  provides 
that  *'the  owner  of  any  sheep  infected  with  scab  ....  may 
move  the  same  by  first  obtaining  a  written  permission  of  the 
sheep  commissioner  of  the  county  wherein  he  wishes  to  move 
them,  which  permission  must  state  the  manner  in  which  they 
are  to  be  moved,  and  the  place  to  which  they  are  to  be  moved 
and  the  route  designated ;  but  the  sheep  commissioner  must  not 
give  permission  to  any  person  to  move  any  sheep  so  infected 
across  any  range  where  healthy  sheep  are  accustomed  to 
range."  These  two  sections  seem  to  have  been  sufficient  for 
the  purpose  for  which  they  were  intended  until  the  sixth 
session  of  our  state  legislature  (1901),  when  an  act  entitled 
"An  act  to  suppress  contagious  and  infectious  diseases  of 
sheep,  to  create  the  oflRce  of  sheep  inspector  and  deputy  state 
sheep  inspectors  ....  and  repealing  all  acts  in  conflict,"  was 
enacted.  Section  9  of  this  act  provides:  "Whenever,  upon 
an  examination  of  any  bands  or  herds  of  sheep  kept  or  herded 
in  any  county  of  the  state  of  Idaho,  the  deputy  sheep  in- 
spector of  such  county  or  district  thereof  shall  find  such  sheep, 
or  any  portion  of  them,  affected  or  infected  with  the  scab  or 
scabbies,  or  any  other  infectious  or  contagious  disease,  the 
entire  band  or  herd  shall  be  considered  as  infected  and  treated 
as  such  and  he  shall  immediately  quarantine  the  same  and 
forthwith  notify  the  owner  or  person  in  charge  of  such  sheep, 
in  writing."  Section  21  of  the  same  act  provides:  "Any  per- 
son or  persons  owning  or  having  under  their  control  sheep  or 
bands  of  sheep  which  have  become  infected  with  the  scab 
or  other  infectious  or  contagious  disease,  for  a  period  of  fifteen 
days  without  reporting  the  fact  to  the  deputy  sheep  inspec- 
tor of  such  county  or  district  thereof  where  such  sheep  are 
situate,  in  writing,  shall  be  guilty  of  a  misdemeanor."  Sec- 
tion 23  provides:  "In  any  action  or  proceeding,  civil  or  crimi- 
nal, arising  under  this  act,  and  all  persons  having  any  interest 
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in  sheep  or  controlling  the  same,  and  concerning  which  said 
action  or  proceeding  is  had,  shall  be  deemed  the  owner  of  said 
sheep,  and  shall  be  liable,  jointly  and  severally,  for  such  viola- 
tion. Any  herder  or  shepherd  or  other  person  in  charge  of 
sheep  may  be  sworn  to  give  any  deputy  sheep  inspector  any 
and  all  information  as  to  the  condition  of  the  sheep  in  his 
charge,  to  the  best  of  his  knowledge,  on  being  requested  so  to 
do  by  the  deputy,  and  upon  refusing  to  do  so  shall  be  guilty 
of  a  misdemeanor. '^ 

This  is  all  the  legislation  we  find  bearing  directly  upon  the 
question  under  consideration,  and  it  only  remains  for  us  to 
ascertain  from  the  language  of  the  several  sections  quoted 
just  what  was  intended  by  the  lawmakers.  There  can  be  no 
question  of  the  intent  of  the  legislature  in  the  passage  of  all 
acts  relative  to  scabby  sheep;  there  is  no  other  infectious  or 
contagious  disease  known  to  exist  among  sheep  in  this  state; 
hence  it  is  conclusive  that  all  legislation  is  aimed  at  the  eradi- 
cation of  this  pest.  It  is  also  beyond  question  that  all  efforts 
have  been  toward  the  one  common  purpose  of  confining  the 
disease  to  the  band  where  discovered,  and  by  a  system  of  thor- 
ough dipping  to  eradicate  it  when  discovered  as  quickly  as 
possible.  The  quarantine  law  was  enacted  tvith  this  object  in 
view.  That  parties  owning  or  being  in  possession  of  sheep 
infected  with  scab  should  report  such  fact  to  the  deputy  in- 
spector of  the  county  or  district  within  fifteen  days,  only  bears 
out  the  conclusion  that  prompt  and  heroic  efforts  are  to  be 
made  by  all  parties  concerned  to  effectually  eradicate  the 
disease  from  the  flocks  of  the  state.  If  the  provisions  of  our 
law  relative  to  scab  are  to  be  construed  as  urged  by  counsel 
for  appellant,  the  entire  system  is  a  farce.  It  would  be  very 
convenient  for  the  owner  of  a  band  of  sheep  not  to  discover 
scab  until  a  convenient  season  and  then  have  fifteen  days 
thereafter  in  which  to  report  such  discovery  to  the  deputy 
inspector  for  his  county  or  district.  The  law  requires  the 
owner  of  sheep,  as  well  as  anyone  in  charge  thereof,  to  report 
their  condition,  if  scab  or  other  infectious  or  contagious  dis- 
ease is  discovered,  to  the  shieep  inspector  within  fifteen  days 
after  such  discovery,  thus  enjoining  ,upon  the  owner  and 
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his  employees  constant  care  and  watchfulness  over  their  flocks. 
Again,  it  is  a  well-known  fact  that  no  one  has  the  opportunity 
of  discovering  scab  so  readily  as  the  herder  or  person  in  daily 
charge  of  the  sheep,  and  when  it  develops,  it  will  not  be  long 
before  he  knows  it.  It  has  none  of  the  characteristics  of  what 
is  commonly  called  ''Texas  fever.'*  That  disease  is  never  ap- 
parent in  the  native  Texas  cattle,  but  other  cattle  coming  in 
contact  with  Texas  cattle,  or  herded  on  a  range  over  which 
they  have  passed  may  become  inoculated;  not  so  with  the 
scab ;  it  is  not  difficult  to  detect ;  it  leaves  its  marks  on  every 
sheep  affected,  and  any  practical  herder  is  soon  aware  of  its 
presence  and  may  find  it  if  he  make  the  effort.  As  we  view 
it,  the  object  and  purpose  of  our  law  is  to  make  the  owner 
and  herder  diligent  and  careful  and  report  any  evidence  they 
may  have  of  the  existence  of  scab  in  their  flocks,  and  it  pro- 
vides a  severe  penalty  for  neglecting  to  do  so.  When  we 
ask  the  reason  for  the  legislation  there  is  but  one  answer  and 
that  is  the  complete  eradication  of  the  disease  from  the  flocks 
of  the  state.  It  is  a  part  of  the  public  policy  of  the  state 
and  comes  within  the  exercise  of  its  police  powers.  The  law 
presumes  that  every  man  knows  the  condition  of  his  sheep  and 
requires  him  to  report  the  existence  of  scab  within  fifteen  days 
after  it  makes  its  appearance — not  fifteen  days  after  he  has 
reported  it  to  some  one  else  other  than  the  authorized  sheep 
inspector — and  were  it  otherwise,  as  is  said  by  counsel  for 
resjHjndents,  **a  person  could  drive  his  scabby  sheep  upon  the 
public  highways  and  herd  and  drive  them  upon  the  public  do- 
main where  other  sheep  without  infection  were  herded  and 
driven ;  they  could  infect  all  the  ranges  within  the  state  with 
scab,  and  all  the  sheep  upon  them,  and  when  arrested  or  a 
civil  action  was  brought  for  damages,  they  could  escape  the 
consequences  of  their  wrongful  acts  by  merely  saying  that 
they  had  no  notice  or  knowledge  that  the  sheep  were  infected 
with  scab."  This  statement  is  undoubtedly  true,  and  we 
think  the  legislature  intended  to  overcome  the  difficulties 
above  suggested  by  section  21  (Sess.  Laws  1901,  supra).  It 
would  be  practically  impossible  for  the  inspector  to  inspect 
the  innumerable  number  of  sheep  within  his  territory;  they 
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are  usually  kept  as  far  from  civilization  and  the  public  high- 
ways of  the  state  as  possible  from  early  spring  until  late 
fall,  then  if  not  on  feed  grounds,  off  on  the  desert  and  away 
from  habitations.  If  the  duty  of  discovering  scab  and  quar- 
antining devolved  upon  the  inspector,  the  law  would  be  a 
nullity,  and  sheep  upon  the  public  range  would  be  constantly 
exposed  to  scab  winter  and  summer.  The  law  was  intended 
to  make  each  owner  the  guardian  of  his  own  flocks,  and  even 
goes  so  far  as  to  impose  the  duty  and  add  a  penalty  upon 
the  herder  or  person  in  charge. 

In  discussing  a  law  similar  to  ours,  the  supreme  court  of 
Oregon  in  State  v.  Sterritt,  19  Or.  352,  24  Pac.  523,  which 
was  an  indictment  returned  by  the  grand  jury  charging  the 
defendant  with  **  unlawfully  moving  sheep  infected  with  scab 
from  place  to  place  without  first  having  obtained  a  traveling 
permit  therefor."  The  information  did  not  charge  that  the 
defendant  knew  the  sheep  were  infected  with  scab  at  the 
time  of  their  removal,  and  for  this  reason  defendant  de- 
murred to  the  sufiiciency  of  the  indictment.  This  demurrer 
was  overruled.  The  court  says:  **The  first  objection  insisted 
upon  was  that  the  indictment  failed  to  allege  knowledge  of 
the  defendant  that  the  sheep  had  the  scab  at  the  time  of  their 
removal.  In  a  very  large  class  of  offenses,  and  mainly  those 
that  were  classed  as  mala  in  se  at  common  law,  guilty  knowl- 
edge is  necessary  to  complete  the  offense,  and  it  must  be  al- 
leged. But  in  that  other  class,  wrongs  which  are  forbidden 
by  statute,  and  more  especially  those  offenses  which  are  made 
punishable  in  furtherance  of  the  public  policy  of  the  state, 
such  as  the  exercise  of  the  police  powers,  the  collection  of  reve- 
nue, and  the  like,  are  punishable  whether  the  offender  had 
guilty  knowledge  or  not.  This  distinction  was  lately  sustained 
in  this  court  in  State  v.  Chastain,  19  Or.  176,  23  Pac.  963, 
and  is  adhered  to.  The  offense  under  consideration  belongs 
to  the  latter  classification,  and  is  punishable  whether  the 
accused  party  knew  the  sheep  were  diseased  or  not." 

If  a  criminal  action  can  be  maintained  under  the  statute  of 
Oregon  upon  which  the  above  prosecution  was  based  without 
alleging  and  proving  guilty  knowledge,  why  may  not  a  civil 
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action  for  damages  be  maintained  under  section  21,  supra, 
without  such  allegation  and  proof;  we  can  see  no  valid  rea- 
son why  not.  The  authorities  cited  by  appellant  do  not  reach 
the  issue  involved  here. 

In  Patee  v,  Adams,  37  Kan.  133,  14  Pac.  505,  the  court 
considered  and  discussed  a  case  wherein  the  defendant  in 
good  faith  purchased  in  the  market  at  Kansas  City  certain 
cattle,  shipped  them  to  Manhattan,  in  Kansas,  where  they  were 
unloaded  into  the  stockyards  of  the  Union  Pacific  Railway, 
and  were  immediately  seized  by  virtue  of  a  process  issued  by 
a  justice  of  the  peace,  the  possession  being  withheld  from  de- 
fendant, he  having  no  opportunity  to  examine  the  cattle';  even 
if  the  "Texas,  splenic'*  or  ** Spanish  fever*'  could  be  detected 
by  an  examination  as  readily  as  scab,  the  defendant  was  in 
no  wise  to  blame,  as  it  is  shown  that  plaintiff's  cattle  were 
diseased  by  the  cattle  of  defendant  whilst  they  were  in  the 
custody  of  the  officer.  The  court  instructed  the  jury  that 
"if  the  defendant  knew  or  had  reason  to  know,  or  could  by  or- 
dinary diligence  have  known,  that  the  cattle  were  diseased, 
....  you  will  find  for  the  plaintiff."  This  instruction  is 
upheld  by  the  court.  It  is  said  in  the  opinion:  "Doubtless, 
the  legislature  has  the  authority  to  dispense  with  the  neces- 
sity of  alleging  and  proving  knowledge;  but  before  a  party 
who  is  without  fault,  or  without  knowledge  that  his  cattle 
can  cause  injury,  can  be  held  liable,  the  legislative  design 
to  create  such  liability  should  be  'plainly  pronounced.'  " 

Under  the  head  of  "Proof  of  Scienter" — ^when  necessary — 
learned  counsel  for  appellant  cite  volume  2  of  American 
and  English  Encyclopedia  of  Law,  364.  The  text  says:  "If 
domestic  animals  are  rightfully  in  the  place  where  they  do  the 
injury  complained  of,  the  owner  will  not  be  liable  unless  he 
had  knowledge  of  the  vicious  propensity  of  such  animal; 
and  in  an  action  for  such  injuries,  knowledge  on  the  part  of 
the  owner  must  be  alleged  and  proved."  Cases  are  cited  by 
the  author  under  this  text  from  a  large  number  of  states, 
but  an  examination  of  them  discloses  that  they  follow  the 
subject  laid  down  in  the  text,  and  only  refer  to  the  vicious 
or  dangerous  character  of  domestic  animals  and  the  duty  of 
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the  owner  thereof  in  protecting  the  public  from  injury  there- 
from. Our  attention  is  also  called  to  pages  381,  382,  same 
book,  and  under  the  same  heading  we  find  this  text:  "In 
those  jurisdictions  where  stock  is  allowed  to  run  at  large,  and 
statutes  have  been  enacted  making  the  owners  of  diseased 
or  distempered  cattle  liable  for  any  communication  of  such 
disease,  it  is  generally  held  that  scienter  on  the  part  of  the 
owner  of  such  diseased  cattle  should  be  alleged  and  proved.'' 
One  of  the  cases  cited  here  and  really  the  one  upon  which 
counsel  for  appellant  seems  to  place  the  most  reliance,  is 
Patee  v.  Adams,  37  Kan.  133,  14  Pac.  505;  the  author  says: 
*'The  theory  of  the  statute  is  that  the  liability  arises  upon  the 
negligence  of  the  party  who  drives,  or  causes  to  be  driven, 
the  cattle  that  communicate  the  fever;  and  how  can  negli- 
gence be  attributed  to  those  who  go  into  a  market  in  the 
state  and  purchase  such  cattle  when  they  have  no  notice,  and 
no  facts  exist  by  which  they  would  be  chargeable  with  notice 
that  the  cattle  had  the  fever,  or  were  liable  to  communicate 
it  1  The  rule  of  the  common  law  in  such  cases  is  that  knowl- 
edge is  indispensably  necessary  to  a  recovery.  This  author 
also  cites  Bamum  v.  Vandusen,  16  Conn.  200,  where  defend- 
ant's sheep  trespassed  upon  plaintiff's  land  and  communicated 
to  plaintiff's  sheep  a  disease  known  as  hoof  distemper,  there 
being  no  sufficient  justification  for  the  trespass;  it  was  held 
that,  **in  order  to  recover  damages  it  was  not  necessary  to 
show  that  defendant  had  knowledge  of  the  diseased  state  of 
his  sheep  but  that  such  evidence  was  competent  to  enhance 
the  damages,"  etc.  Other  authorities  are  cited,  but  they 
do  not  convince  us  that  the  doctrine  announced  in  State  v, 
Sterritt  is  not  the  correct  one  in  cases  of  the  character  of  the 
one  under  consideration. 

It  is  next  insisted  by  counsel  for  appellant  that  plaintiff 
was  guilty  of  contributory  negligence  resulting  in  ihe  loss 
complained  of  herein.  For  this  reason  they  cannot  recover. 
The  complaint  alleges,  among  other  things,  that  said  sheep 
were  allowed  to  become  mixed  and  to  get  together  by  reason 
of  the  negligence  and  carelessness  of  the  defendant  as  afore- 
said, and  without  any  fault  of  the  plaintiffs.    Evidence  was 
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submitted  on  the  question.  The  first  witness  was  C.  A.  Val- 
entine. He  says:  **Mr.  Woodland  had  one  band  of  sheep  on 
the  west  and  one  on  the  east  side  of  the  road ;  there  was  no 
one  with  the  band  on  the  west  side  when  we  got  there  and  their 
sheep  had  been  coming  out  onto  the  road;  ....  there  is  a 
lot  of  willows  growing  and  we  could  not  see  them  until  we 
got  close  to  them,  and  they  started  coming  out  on  the  road  and 

getting  into  our  sheep After  we  had  them  mostly  all 

cut  off  and  going  back  to  their  feed  ground,  then  Mr.  Wood- 
land and  two  or  three  of  his  men  came  over  from  on  the  cast 
side;  no  one  was  with  this  band  on  the  west  side."  Willard 
Christianson  testified:  ''It  took  us  about  fifteen  minutes  to 
separate  the  sheep;  Mr.  Woodland's  sheep  were  right  along 
the  road  when  I  first  saw  them  there;  the  feed  ground  ex- 
tends right  up  to  the  road;  and  there  was  no  one  with  the 
sheep  when  the  mix-up  began."  It  is  shown  by  the  evi- 
d^ce  that  as  soon  as  the  men  in  charge  of  respondents' 
sheep  discovered  the  sheep  of  appellant  near  the  highway 
through  which  they  were  driving  repondents'  sheep,  they 
used  every  effort  within  their  power  to  prevent  the  mix-up. 
It  was  clearly  the  duty  of  appellant  to  have  some  one  in 
charge  of  his  sheep  at  all  times,  especially  when  they  were 
being  fed  and  held  near  the  highway  through  which  other 
sheep  were  privileged  to  pass,  whether  they  were  diseased  or 
not.  It  was  shown  that  the  fence  was  not  sufficient  to  keep 
them  from  passing  back  and  forth  from  the  feed  grounds  to 
the  highway,  and  with  ordinary  diligence  on  the  part  of 
appellant  his  sheep  could  have  been  kept  back  from  the 
highway  whilst  respondents'  sheep  were  passing  through. 
This  duty  he  owes  to  the  public  who  have  license  to  the  use 
of  the  highway,  and,  in  our  opinion,  it  was  his  negligence  in 
not  having  a  herder  in  charge  of  his  sheep  that  resulted  in 
the  mix-up,  and  consequently  the  damage  resulting  therefrom 
to  respondents.  Mr.  Douglas,  one  of  the  respondents,  testified 
to  a  conversation  with  appellant  the  day  following  the  mix- 
up  as  follows:  *'I  said,  *Mr.  Woodland,  you  know  better 
than  I  do  how  those  sheep  have  been  run,  and  you  know 
whether  they  have  scab,  and  if  you  will  guarantee  me  that 
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those  sheep  will  not  break  out,  I  will  take  them  out.'  And 
he  said,  *I  will  advise  you  not  to  take  the  sheep  out.'  I  said, 
*  What  will  you  do  with  the  sheep  V  *  I  will  take  care  of  them, ' 
he  says,  *and  dip  them  twice  and  turn  them  over  to  you  clean, 
BO  you  can  put  them  in  your  herd  and  go  any  place  with 
them,'  Q.  I  will  ask  you  to  state  whether  or  not  at  that 
time  Mr.  Woodland  told  you  he  had  scab  in  his  sheep  1"  Ap- 
pellant's counsel  objected  to  this  question  on  the  ground 
that  **it  was  not  alleged  in  the  complaint  that  the  defendant 
knew  or  had  reason  to  know  that  his  sheep  had  the  scab,  also 
because  the  question  is  leading."  The  court  overruled  the 
objection  and  the  witness  answered:  **Mr.  Woodland  told 
me  that  he  had  scab  and  had  had  it  for  some  time,  and  directed 
me  to  leave  them  in  there  and  he  would  dip  them  twice  and 
turn  them  back  to  me."  There  was  no  error  in  this  ruling 
of  the  court.  The  evidence  was  material  to  respondents  to 
establish  a  reason  for  leaving  their  sheep  with  appellant's. 
It  is  also  shown  by  this  evidence  that  appellant  not  only 
knew  at  the  time  of  the  mix-up  that  his  sheep  had  the  scab, 
but  had  known  it  for  sometime  prior  thereto,  and  this  evi- 
dence is  in  no  wise  contradicted.  This  being  true,  appellant 
should  have  been  unusually  diligent  in  holding  his  sheep  on 
his  feed  grounds  and  especially  keep  them  from  passing 
through  the  fence  upon  the  highway  where  clean  sheep  were 
likely  to  be  driven  at  any  time. 

Errors  are  assigned,  based  on  the  instructions  given  the 
jury  and  the  refusal  of  the  court  to  give  certain  requests  of 
appellant.  We  have  carefully  examined  the  instructions 
given  by  the  court,  and  in  our  view  of  the  case  we  think  they 
fully  state  the  law.  We  find  no  error  in  the  record  and  the 
judgment  is  affirmed  with  costs  to  respondents. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(February  19,  1906.) 

DAVID  McNUTT,  Appellant,  v.  LEMHI  COUNTY   et  al.. 

Respondents. 

[84  Pac.  1054.] 

BiOHT  OF  Appeal  by  County — County  Expenditures  Ordinary  and 
Extraordinary — County  Indebtedness  in  Excess  op  Revenue — 
Constitutional  Provision. 

1.  Answer  made  on  behalf  of  the  county  in  this  case  examined 
and  held  sufficient  to  constitute  a  defense  to  plaintiff's  cause  of 
action. 

2.  Section  1776  of  the  Revised  Statutes,  as  amended  by  act  of 
February  14,  1899,  provides  the  right  of  appeal  only  for  persons 
and  taxpayers,  and  does  not  contemplate  the  county  itself  as  a 
municipal  corporation  taking  an  appeal  from  the  action  or  order 
of  its  own  board  of  commissioners. 

3.  Under  the  provisions  of  section  3,  article  8  of  the  constitution, 
no  indebtedness  or  liability  can  be  lawfully  incurred  by  a  county  for 
any  given  year  in  excess  of  the  income  and  revenue  of  such  county 
for  the  same  year  without  the  assent  of  two-thirds  of  the  qualified 
electors  of  the  county  voting  in  favor  of  incurring  such  indebt- 
edness or  liability  at  an  election  held  for  that  purpose,  unless  such 
indebtedness  or  liability  is  incurred  for  an  ordinary  and  necessary 
expense  as  authorized  by  the  general  laws. 

4.  Where  county  warrants  were  issued  in  the  sum  of  $6,350  for  the 
construction  of  a  wagon  road  and  the  question  of  incurring  such  in- 
debtedness was  not  submitted  to  a  vote  of  the  people,  and  the 
whole  thereof  was  in  excess  of  the  income  and  revenue  of  the  county 
for  the  year  in  which  such  indebtedness  was  incurred,  and  no  pro- 
vision was  made  for  the  payment  thereof,  such  indebtedness  is  in 
violation  and  contravention  of  the  provisions  of  section  3,  article 
8  of  the  constitution,  and  is  therefore  void. 

5.  A  county  as  a  municipal  corporation  cannot  ratify  an  act  done 
in  direct  violation  of  the  constitution,  and  in  such  case  the  doctrine 
of  ratification  cannot  be  invoked. 

6.  The  necessity  for  county  warrants  to  be  issued  in  conformity 
with  the  requirements  of  section  2006  of  the  Revised  Statutes  which 
provides  that  ' '  All  warrants  must  distinctly  specify  the  liability  for 
which  they  are  drawn  and  when  it  accnied,''     considered. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  Lemhi  County.     Hon.  J.  H.  Stevens,  Judge. 

B.  P.  Quarles  and  Gus  B.  Quarles,  for  Appellant 

The  amended  petition  or  afRdavit,  and  the  stipulation  of 
facts,  show  that  none  of  the  orders  were  ever  appealed  from, 
hence  those  orders  are  valid  and  bind  the  county.  {Johnson 
u.  Savidge  11  Idaho,  204,  81  Pac.  616;  Morgan  v.  Board  of 
Commrs ,  4  Idaho,  418,  39  Pac.  1118 ;  Picotte  v.  Watt,  3  Idaho, 
447,  31  Pac.  805 ;  Rogers  v.  Hays,  3  Idaho,  597,  32  Pac.  259 ; 
Dunbar  v.  Board  etc.,  5  Idaho,  407,  49  Pac.  409;  Corker  v. 
Elmore  Co.  Commrs.,  10  Idaho,  255,  77  Pac.  634;  School  Dist. 
No,  25  V.  Rice,  77  Idaho,  99,  81  Pac.  155 :  In  re  Grove  Street, 
61  Cal.  453;  Babcock  v.  Goodrich,  47  Cal.  488.) 

In  the  case  at  bar  no  allegation  of  fraud  is  made,  and  no 
suspicion  of  unfairness  or  any  intent  to  do  other  than  their 
duty  is  shown  against  the  board  of  commissioners  in  letting 
the  contract  to  Penwell.  {Reclamation  Dist.  No.  537  of  Yolo 
County  V.  Burger,  122  Cal.  442,  55  Pac.  156.) 

County  commissioners  or  boards  of  supervisors  act 
in  a  quasi  judicial  capacity,  and  in  the  absence  of  fraud, 
their  decisions  over  matters  within  their  jurisdiction,  upon 
questions  of  fact,  are  without  remedy  other  than  by  appeal, 
in  the  courts.  {McBride  v.  Newlin,  129  Cal.  36,  61  Pae. 
577;  Alameda  Co.  v.  Evers,  136  Cal.  132.  68  Pac.  475; 
Santa  Cruz  Co.  v.  McPherson,  133  Cal.  282,  65  Pac.  574.) 
Being  within  the  scope  and  general  powers  of  the  board  of 
commissioners,  they  having  let  the  contract  for  the  construc- 
tion of  a  needed  road,  which  has  been  received  by  the  county 
as  shown  by  the  petition  and  stipulation  of  facts,  the  county 
thus  receiving  a  benefit,  and  the  provision  of  the  constitution 
not  having  been  violated,  we  say  that  the  matters  are  res  ad- 
judicata,  and  not  subject  to  collateral  attack  as  made  by  re- 
spondents in  this  case.  {County  of  Sacramento  v.  Southern 
Pacific  Co.,  127  Cal.  217,  59  Pac.  568,  825.) 
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John  Sinclair,  Prosecuting  Attorney  of  Lemhi  County,  for 
Bespondents. 

The  building  of  the  said  wagon  road  was  an  extra-municipal 
power,  and  an  extraordinary  expenditure  of  the  county,  and 
could  only  be  authorized  and  incurred  under  section  1762 
of  the  Revised  Statutes.  **  Commissioners  of  highways,  in  lay- 
ing out  highways,  act  under  special  statutory  authority,  and 
it  must  appear  on  the  face  of  the  proceedings,  or  by  proof 
aliunde,  that  they  acquired  jurisdiction  in  the  particular 
case,"     {Miller  v.  Brown,  56  N,  Y.  383.) 

A  creditor  by  accepting  the  warrant  drawn  on  the 
particular  fund  impliedly  agrees  to  rely  solely  on  such 
fund  for  payment  of  the  warrant.  {Argenti  v.  San  Fran- 
c%»cOy  16  Cal.  255;  Rose  v.  EstudUlo,  39  Cal.  270;  21  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  22,  and  authorities.)  It  was 
held  in  Rice  v.  Milwaukee,  100  Wis.  516,  76  N.  W.  341; 
**That  as  the  future  income  from  licenses  is  entirely  uncertain 
in  amount,  and  not  dependent  on  any  act  of  the  city,  moneys 
to  be  derived  during  the  year  cannot  be  considered  on  the 
question  whether  a  city  has  exceeded  its  debt  limit."  The 
orders  of  the  board  could  be  attacked  at  any  time,  either 
directly  or  collaterally.  {Fremont  County  v.  Brandon,  6 
Idaho,  486,  56  Pac.  264;  Dunhar  v.  Canyon  County,  5  Idaho, 
407,  49  Pac.  409.) 

Provisions  sihiilar  to  section  3  of  article  8  of  the  con- 
stitution of  the  state  of  Idaho  have  been  incorporated  in 
the  constitution  of  many  states  for  the  establishment  of  a 
financial  system  on  a  basis  that  should  closely  approximate 
the  basis  of  cash,  and  the  authorities  bearing  on  the  subject 
are  very  numerous.  It  will  be  sufficient  to  refer  to  the  au- 
thorities of  our  own  state.  {Bannock  Co.  v.  Bunting,  4  Idaho, 
J  56,  37  Pac.  277;  Theiss  v.  Hunter,  4  Idaho,  788,  45  Pac.  2; 
Ada  Co,  V.  Bullen  Bridge  Co,,  5  Idaho,  79,  88,  47  Pac.  818, 
36  L.  B.  A.  367 ;  Dunbar  v.  Canyon  Co.,  5  Idaho,  407,  49  Pac. 
409 ;  Boise  City  v.  Union  Bank  etc.  Co.,  7  Idaho,  342,  63  Pac 
107.)  Partial  payments  on  a  contract  of  a  municipal  cor- 
Idaho,  Vol.  12—5 
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poration  do  not  amount  to  a  ratification.  {MUford  v.  Mil- 
ford  Water  Co.,  124  Pa.  St.  610,  17  Atl.  185,  3  L.  R.  A.  122.) 
It  is  well  settled  that  a  municipal  corporation  cannot  vali- 
date by  ratification  a  contract  beyond  its  corporate  powers  to 
make,  or  a  contract  void  from  the  beginning.  {Berka  v. 
Woodward,  125  Cal.  119,  73  Am.  St.  Rep.  31,  57  Pac.  777,  45 
L.  R.  A.  420;  McCracken  v.  San  Francisco,  16  Cal.  591;  Gro- 
gan  v,  San  Francisco,  18  Cal.  590 ;  King  v.  Frankfort,  2  Kan. 
App.  530,  43  Pac.  983;  Prescott  v.  Vershire,  63  Vt.  517,  22 
Atl.  655.)  The  Pen  well  warrants  are  non-negotiable  instru- 
ments. (21  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  26,  and  au- 
thorities cited;  Wells  v.  Monroe  Co,,  103  U.  S.  74,  26  L.  ed. 
430;  People  v.  Supervisors  of  El  Dorado  Co.,  11  Cal.  170; 
Bank  of  Santa  Cruz  County  v.  Bartlett,  78  Cal.  301,  20  Pac. 
682 ;  People  v.  Gray,  23  Cal.  125 ;  Dana  v.  San  Francisco,  19 
Cal.  486 ;  1  Dillon  on  Municipal  Corporations,  sec.  487.)  If  the 
road  contract  is  void,  the  warrants  are  void.  {Perry  v.  AmeSn 
26  Cal.  372.)  A  purchaser  of  municipal  warrants  is  bound 
to  take  notice  of  the  constitutional  limitation  upon  municipal 
indebtedness.  {Buchanan  v.  Litchfield,  102  U.  S.  178,  26  L. 
ed.  138;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1142,  and  au- 
thorities cited.)  The  road  cannot  be  returned,  for  the  reason 
that  other  public  money  has  been  spent  upon  it,  and  it  belongs 
to  the  public.  {Litchfield  v.  Ballou,  114  U.  S.  190,  29  L.  ed., 
132,  5  Sup.  Ct.  Rep.  820.)  The  warrants  do  not  comply  with 
section  2006  of  the  Revised  Statutes  of  Idaho.  {Bingham  Co. 
V.  First  Nat.  Bank,  122  Fed.  16,  58  C.  C.  A.  332;  Raymond 
V.  People,  2  Colo.  App.  329,  30  Pac.  504.) 

STATEMENT    OF    FACTS. 

This  is  an  appeal  from  an  order  or  judgment  denying  an 
application  for  a  writ  of  mandate  to  compel  Lemhi  county  and 
the  commissioners  and  treasurer  thereof  to  pay  five  certain 
county  warrants,  with  interest  thereon,  and,  if  in  the  opinion 
of  the  court  it  was  necessary  that  the  commissioners  be  com- 
manded to  levy  a  special  tax  for  the  purpose  of  paying  such 
warrants  and  interest,  that  the  writ  require  them  to  do  so. 
To  the  complaint  or  petition  the  defendants,  who  are  respond- 
ents here,  answered,  pleading  ultra  vires,  the  statute  of  limi- 
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tation  and  certain  matters  in  bar  and  avoidance.  The  issues 
thus  made  were  determined  on  stipulated  facts,  and  oral  and 
documentary  evidence.  Judgment  was  entered  in  favor  of 
respondents.  The  record  contains  the  pleadings,  the  stipu- 
lated facts  and  all  of  the  evidence  offered  at  the  trial.  The 
entire  case  as  made  and  heard  by  the  trial  court  is  before  us. 
It  appears  from  the  facts  stipulated  that  on  the  tenth  day  of 
January,  1893,  a  petition  signed  by  seventy-nine  persons  al- 
leged to  be  resident  citizens  and  taxpayers  of  Lemhi  county, 
praying  for  the  construction  of  a  wagon  road  from  Silver 
Star  creek  or  Neiman's  ranch  to  Fourth  of  July  creek,  was 
presented  to  the  board  of  commissioners  for  their  action 
thereon,  which  petition  had  been  filed  on  the  thirtieth  day  of 
December,  1892;  that  the  petition  was  acted  upon  and  ap- 
proved by  the  board  of  commissioners  on  the  tenth  day  of 
January,  1893,  and  that  the  clerk  of  the  board  was  thereupon 
ordered  to  advertise  for  bids  to  construct  the  road — bids  to  be 
opened  and  considered  by  the  board  on  the  first  day  of  Feb- 
ruary, 1893.  So  far  as  the  record  shows,  the  bids  were  not 
opened,  if  any  were  received  under  such  advertisement,  and 
nothing  further  was  done  until  on  the  ninth  day  of  April, 
1894,  at  which  time  they  made  another  order  directing  the 
clerk  to  readvertise  for  sealed  proposals  for  the  construction 
of  the  road,  in  accordance  with  plans  and  specifications  then 
on  file  in  the  office  of  the  clerk,  and  that  said  bids  were  to 
be  opened  on  the  tenth  day  of  May,  1894 ;  that  such  advertise- 
ment was  made ;  that  on  the  eleventh  day  of  May,  1894,  bids 
for  the  construction  of  the  road  were  opened  and  considered 
by  the  board,  and  of  all  of  the  bids  submitted  the  bid  of  one 
Oscar  E.  Penwell  was  the  lowest,  and  thereupon  a  contract  was 
entered  into  by  the  county  with  Penwell  for  the  construction 
of  the  road  according  to  the  plans  and  specifications  for  the 
sum  of  $5,500.  After  the  construction  of  the  road,  viewers 
were  appointed  by  the  board  to  view  and  report  whether  the 
road  had  been  constructed  in  accordance  with  the  plans  and 
specifications.  The  viewers  reported  that  the  road  had  been 
constructed  according  to  the  plans  and  specifications,  and  on 
the  twenty-first  day  of  July,  1894,  the  board  accepted  the 
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report  of  the  viewers,  and  the  road  was  received  by  the  board. 
The  board  thereupon  ordered  warrants  to  be  drawn  on  the 
general  road  fund  for  the  amount  of  the  original  contract 
price,  to  wit,  $5,500,  and  the  sum  of  $850  for  extra  work 
done  thereon,  making  a  total  of  $6,350,  and  thereupon  the 
warrants  of  the  county  were  executed  and  delivered  to  Pen- 
well  under  order  of  the  board.  These  warrants  were  all  in 
the  following  form,  the  only  difference  being  as  to  the  num- 
bering and  amounts  for  which  drawn:  **No.  44.  The  State 
of  Idaho,  Lemhi  County.  The  Treasurer  of  the  County  of 
Lemhi :  Pay  to  0.  E.  Penwell  one  thousand  dollars,  out  of  any 
money  in  the  county  road  fund.  Given  at  the  courthouse,  at 
Salmon  City,  this  21st  day  of  July,  1894.  By  order  of  the 
board  of  county  commissioners. 

**  $1,000.00  TIMOTHY  DORB, 

''County  Auditor/* 

All  of  the  warrants  were  on  the  twenty-third  day  of  July, 
1894,  presented  to  the  county  treasurer  for  payment,  but 
none  of  them  were  paid,  and  the  treasurer  indorsed  thereon 
the  fact  of  the  presentation  and  of  nonpayment  thereof  for 
want  of  funds,  and  the  warrants  were  then  and  there  duly 
registered  by  him.  In  the  month  of  January,  1899,  two  of 
the  warrants  for  $1,000  each  were  paid  by  the  county,  and 
thereafter,  in  January,  1900,  another  warrant  for  $1,000  was 
paid  by  the  county,  and  in  the  month  of  March,  1900,  the 
remaining  warrants,  viz.,  two  for  $1,000  each,  two  for  $500 
each,  and  one  for  $350,  were  sold  and  transferred  to  the 
plaintiff,  who  is  appellant  here;  that  the  warrants  so  sold 
were  duly  presented  to  the  treasurer  of  Lemhi  county  on  the 
13th  of  September,  1904,  and  payment  demanded,  which 
was  refused ;  that  the  assessment-roll  of  Lemhi  county  for  the 
year  1892  contained  the  names  of  four  hundred  and  twenty- 
four  persons,  and  for  the  year  1893  the  names  of  five  hundred 
and  nineteen  persons,  and  for  the  year  1894  the  names  of 
five  hundred  and  forty-two  persons ;  that  the  levy  of  a  prop- 
erty road  tax  for  general  purposes  in  Lemhi  county  for  the 
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year  1894  amounted  to  $3,972.94,  and  the  amount  collected 
on  the  levy  was  $3,891.63,  exclusive  of  poU  tax. 

The  foregoing  allegations  are  followed  by  a  statement  of 
the  warrants  issued  on  the  road  fund  by  the  board  for  that 
year,  and  also  a  statement  of  the  amount  of  warrants  issued 
upon  the  various  funds  for  the  year  1894,  making  a  total  of 
$43,210.49;  that  the  total  amount  of  money  received  by  the 
county  for  the  year  1894  available  for  the  pajnnent  and  dis- 
charge of  its  obligations  was  the  sum  of  $32,990.29,  and  that 
the  total  expenditures  for  the  year  were  $43,216.92;  that  no 
provision  was  made  by  the  board  at  the  time  of  incurring  the 
Penwell  indebtedness,  nor  before,  for  the  collection  of  an  an- 
Dual  tax  to  pay  these  warrants;  that  no  election  was  held  at 
which  the  people  of  the  county  might  vote  upon  the  question 
of  incurring  the  indebtedness;  that  no  order  was  made  by 
the  board  directing  the  Penwell  warrants,  or  any  part  thereof, 
to  be  paid  from  a  general  or  current  expense  or  any  other 
fund;  that  in  the  month  of  April,  1900,  the  board  made  an 
order  finding  that  there  was  a  legal  warrant  indebtedness, 
including  interest,  against  Lemhi  county  amounting  to  the 
sum  of  $50,877.65,  evidenced  by  warrants  against  the  general 
or  several  funds  of  the  county  theretofore  regularly  issued  in 
payment  of  legal  claims,  among  which  warrants  were  included 
the  warrants  sued  on  in  this  action ;  that  at  an  election  duly 
held  pursuant  to  such  order  more  than  two-thirds  of  the  quali- 
fied voters  of  Lemhi  county  voted  in  favor  of  issuing  bonds 
to  raise  money  with  which  to  pay  the  warrant  indebtedness, 
and  that  pursuant  to  resolutions  and  orders  of  the  board 
and  the  election  so  held,  bonds  of  the  county  to  the  amount  of 
$25,500  were  issued,  and  with  the  money  realized  therefrom 
the  board  redeemed  warrants  to  that  amount,  but  not  the 
warrants  sued  on  herein. 

It  is  also  stipulated  that  the  receipts  for  current  expenses 
for  the  year  1894  amount  to  $6,250 ;  that  none  of  the  orders 
of  the  board  above  mentioned  were  ever  amended  or  rescinded, 
nor  was  any  appeal  taken  therefrom. 

Judgment  affirmed. 
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AILSHIE,  J. — The  first  assignment  to  the  effect  that  the 
court  erred  in  admitting  any  evidence  on  behalf  of  the  defend- 
ant, .for  the  reason  that  the  amended  answer  did  not  state 
facts  sufficient  to  constitute  a  defense,  is  not  well  taken.  The 
answer  presented  issues  sufficient,  if  found  true,  to  defeat 
plaintiff's  recovery — exhibit  **B"  introduced  by  defendant, 
and  to  which  plaintiff  objected,  and  concerning  the  admission 
of  which  he  now  complains,  was  competent  for  the  purpose 
of  showing  the  number  of  taxpayers  within  Lemhi  county  for 
the  year  1892,  and  its  admission  was  not  error.  It  was  a  cer- 
tified copy  of  the  names  of  all  the  taxpayers  of  the  county  for 
that  year  as  shown  by  the  assessment-roll  and  subsequent  roll 
for  the  year.  This  evidence,  however,  did  not  establish  the 
fact  as  to  what  number  of  the  taxpayers  for  that  year  were 
qualified  voters,  and  not  being  followed  up  by  proof  to  that 
effect  amounted  to  nothing.     (Rev.  Stats.,  sec.  1762.) 

The  liabilities  incurred  for  the  year  exceeded  the  revenue 
by  $10,277.63.  The  entire  road  fund  of  the  county  for  1894 
amounted  to  only  $3,972.94,  w^hile  the  warrants  issued  for 
that  year  on  the  road  fund  amounted  to  $9,631.45.  None  of 
the  orders  of  the  board  were  ever  appealed  from  and  it  is  now 
contended  that  they  are  final.  It  should  be  observed,  however, 
that  section  1776  of  the  Revised  Statutes,  as  amended  Febru- 
ary 14,  1899,  applies  only  to  persons  and  taxpayers  and  has 
no  application  to  the  municipality  itself.  The  legislature 
never  contemplated  that  the  board  of  conunissioners  would 
ever  want  to  appeal  from  their  own  action  in  making  an  order 
or  paying  a  claim.  In  County  of  Ada  v.  Bullen  Bridge  Co., 
5  Idaho,  88,  47  Pac.  818,  36  L.  R.  A.  367,  the  court  said:  *'It 
is  the  opinion  of  this  court  that  the  provisions  of  section  1776 
of  the  Revised  Statutes  do  not  apply  to  a  case  where  the 
county  is  seeking  to  protect  itself  against  the  illegal  or  fraudu- 
lent acts  of  its  board  of  commissioners  in  the  issuance  of  war- 
rants. And  we  think  there  will  be  nothing  found  in  the  other 
decisions  of  this  court  in  any  way  contravening  this  view." 
The  county  itself  through  its  board  of  commissioners  may 
resist  the  payment  of  a  warrant  which  has  been  wrongfully 
and  unlawfully  issued,  although  no  appeal  was  ever  taken 
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by  anyone  from  the  order  directing  its  issuance.  This  view 
is  not  in  conflict  with  any  of  the  former  decisions  of  this  court 
to  which  our  attention  has  been  directed. 

Section  3  of  article  8  of  the  constitution  provides:  **No 
county,  city,  town,  township,  board  of  education  or  school  dis- 
trict, or  other  subdivision  of  the  state,  shall  incur  any  in- 
debtedness,  or  liability,  in  any  manner,  for  any  purpose,  ex- 
ceeding in  that  year  the  income  and  revenue  provided  for  it 
for  such  year,  without  the  assent  of  two-thirds  of  the  quali- 
fied electors  thereof  voting  at  an  election  to  be  held  for  that 
purpose,  nor  unless,  before  or  at  the  time  of  incurring  such 
indebtedness,  provision  shall  be  made  for  the  collection  of  an 
annual  tax  sufficient  to  pay  the  iifterest  on  such  indebtedness 
as  it  falls  due,  and  also  to  constitute  a  sinking  fund  for  the 
payment  of  the  principal  thereof,  within  twenty  years  from 
the  time  of  contracting  the  same.  Any  indebtedness  or  lia- 
bility incurred  contrary  to  this  provision  shall  be  void ;  pro- 
vided, that  this  section  shall  not  be  construed  to  apply  to  Hie 
ordinary  and  necessary  expenses  authorized  by  the  general 
laws  of  the  state." 

The  building  a  courthouse,  bridge  or  wagon  road  is  not 
an  ordinary  expense  within  the  meaning  of  the  foregoing  con- 
stitutional provisions.  (Bannock  County  v.  Bunting,  4  Idaho, 
156,  37  Pac.  277 ;  Dunbar  v.  Board  of  Commissioners,  5  Idaho, 
407,  49  Pac.  409.)  The  indebtedness  having  been  incurr(;d 
for  an  extraordinary  expense  and  in  excess  of  the  revenues 
provided  for  that  year,  and  not  having  been  authorized  by  a 
two-thirds  vote  of  the  people  at  an  election  held  for  that 
purpose,  was  in  violation  of  the  foregoing  provision  of  the 
constitution.  (Dunbar  v.  Board  of  Commissioners,  supra; 
Ball  V.  Bannock  County,  5  Idaho,  605,  51  Pac.  454.)  In  Dun- 
bar v.  Board  of  Commissioners,  the  court,  speaking  through 
Mr.  Justice  Quarles,  said:  ** Under  section  1762  of  the  Revised 
Statutes,  a  bridge  cannot  be  built  at  a  cost  to  exceed  $1,000, 
unless  one-third  of  the  taxpayers  who  are  voters  of  the  county 
petition  therefor,  but  'since  the  adoption  of  our  constitution 
this  provision  of  the  statute  only  applies  when  the  revenues 
for  the  fiscal  year  are  not  exceeded;  for  if  such  expenditure 
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exceeds,  when  added  to  the  necessary  expenditures  of  the  county 
for  the  fiscal  year,  the  revenue  for  that  year,  then  such  bridge 
cannot  be  built  without  a  two-thirds  vote  as  provided  in  sec- 
tion 3,  article  8  of  the  constitution." 

It  appears  that  for  the  year  1894  the  county  raised  $6,621.54 
revenue  available  for  current  expense,  and  appellant  suggests 
that  under  section  946  of  the  Revised  Statutes,  as  amended  by 
act  of  February  7,  1899  (Sess.  Laws,  1899,  p.  131),  the  indebt- 
edness incurred  might  have  been  paid  out  of  the  general  fund 
of  the  county.  One  reason  why  this  could  not  have  been  done 
was  that  it  was  used  up  for  other  purposes,  and  another  reason 
is  that  the  board  never  availed  itself  of  the  benefits  of  this 
statute  and  never  ordered  any  part  of  this  claim  paid  out  of 
the  general  fund.  A  like  view  was  expressed  in  Ada  County 
V,  Bullen  Bridge  Company,  supra,  where  the  court  said: 
*' Again,  it  does  not  appear  that  any  attempt  was  ever  made 
by  the  board  of  commissioners  to  avail  themselves  of  the  pro- 
vision of  section  11  of  the  act  of  March  13,  1891.  No  war- 
rants were  ever  drawn  upon  the  general  fund,  nor  were  there 
to  be,  under  the  terms  of  the  contracts.  Nor  was  there  any 
special  or  other  tax  levied  to  meet  the  payments  stipulated 
for  in  said  contracts.  The  appeal  to  section  11  of  the  act  of 
March  13,  1891,  seems  to  have  been  entirely  an  afterthought, 
due,  we  apprehend,  more  to  the  acumen  of  counsel  than  any 
desire  on  the  part  of  the  commissioners  to  comply  with  the 
law." 

It  is  also  argued  that  since  the  people  of  the  county  voted 
to  issue  bonds  in  a  sufficient  amount  to  cover  all  other  in- 
debtedness of  the  county  and  include  these  warrants,  that 
such  action  amounts  to  a  ratification  and  takes  the  place  of  an 
election  as  required  by  section  3  of  article  8  of  the  constitution. 
This  contention  was  made  in  Dunbar  v.  Board  of  Commrs., 
and  the  court  said:  ''It  is  true  that  an  election  was  held  to 
ascertain  the  will  of  the  electors  of  Canyon  county  as  to 
whether  bonds  should  be  issued  'for  the  purpose  of  funding 
the  outstanding  indebtedness  of  said  Canyon  county  incurred 
prior  to  January  14, 1895,  and  as  evidenced  by  the  outstanding 
warrants  of  said  Canyon  county.'    But  the  record  does  not 
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show  that  the  question  of  incurring  the  debts  for  building 
the  Parma  and  Caldwell  bridges,  amounting  to  about  $15,000, 
was  submitted  to  the  electors  by  petition  or  otherwise.'*  It  is 
clear  that  there  can  be  no  ratification  by  a  county  of  an  act 
done  in  direct  violation  of  the  constitution.  The  constitution 
requires  as  a  condition  precedent  to  incurring  such  a  liability 
as  the  one  sued  on,  that  the  question  should  be  first  submitted 
to  a  vote  of  the  people  of  the  county  and  receive  "the  assent 
of  two-thirds  of  the  qualified  electors  thereof,  voting  at  an 
election  held  for  that  purpose.''  The  purpose  of  the  consti- 
tution is  to  require  the  specific  question  submitted  to  the 
electors  unaccompanied  and  unencumbered  with  any  other 
subject  or  question. 

The  warrants  sued  on  were  not  issued  in  conformity  with 
the  requirements  of  section  2006  of  the  Revised  Statutes, 
which  provides  that:  "All  warrants  must  distinctly  specify 
the  liability  for  which  they  are  drawn,  and  when  it  accrued." 
This  statute  was  held  mandatory  by  the  United  States  circuit 
court  of  appeals  in  Bingham  Couvjty  v.  First  National  Bank 
of  Ogden,  122  Fed.  16,  58  C.  C.  A.  332.  (See,  also,  Raymond 
V.  People,  2  Colo.  App.  329,  30  Pac.  504.) 

The  judgment  of  the  lower  court  must  be  afl&rmed,  and  it 
is  so  ordered.    Costs  awarded  to  respondent. 

Sullivan,  J.,  concurs. 
Stockslager,  C.  J.,  dissents. 

STOCKSLAGER,  C.  J.,  Dissenting.— I  cannot  see  my  way 
clear  to  concur  in  the  conclusion  reached  by  my  associates. 
The  facts  were  stipulated  and  are  fairly  stated  in  the  opinion, 
but  the  conclusion  to  be  drawn  from  them  is  where  I  differ 
from  the  majority.  As  stated  in  the  opinion,  the  contract  was 
awarded  to  Mr.  Penwell  by  the  board  of  county  commissioners 
after  the  clerk,  on  the  order  of  the  board,  had  advertised  for 
bids.  He  completed  the  work,  the  road  was  accepted  by  the 
county  through  its  legally  constituted  agents,  and  warrants 
were  issued  in  compliance  with  the  contract.  No  charge  or 
even  intimation  of  bad  faith  on  the  part  of  the  board  of 
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commissioners,  Mr.  Penwell,  or  anyone  else  connected  with  the 
transaction  or  anything  leading  up  to  the  final  issue  of  the 
warrants.  No  appeal  taken  from  any  of  the  orders  of  the  com- 
missioners relative  to  the  contract  or  the  issue  of  warrants. 
The  warrants  for  more  than  half  of  the  original  contract  price 
were  paid  by  the  county  treasurer  before  the  legality  of  the 
remaining  warrants  was  questioned.  This,  too,  after  Mr. 
Penwell  had  disposed  of  them  to  the  appellant,  who,  in  the 
ordinary  acceptation  of  the  term,  had  purchased  in  good  faith 
and  for  value ;  then  it  is  discovered  that  there  may  be  a  legal, 
certainly  not  moral,  excuse  for  refusing  to  pay  a  debt  that 
had  been  contracted  for  the  use  and  benefit  of  the  inhabitants 
of  the  county. 

The  county  auditor  of  Lemhi  county  issued  the  warrants 
on  the  order  of  the  county  commissioners  to  Mr.  Penwell  in 
payment  for  work  done  on  the  road,  and  after  it  had  been 
accepted  on  July  21,  1894,  on  the  twenty-third  day  of  July 
they  were  presented  to  the  county  treasurer  for  payment 
and  indorsed  by  him  **not  paid  for  want  of  funds."  In 
April,  1900,  the  county  commissioners  made  an  order  finding 
the  legal  indebtedness  of  the  county  to  be  $50,877.65,  which 
included  the  warrants  in  controversy.  At  an  election  there- 
after held  a  sufficient  number  of  the  qualified  voters  of  the 
county  voted  in  favor  of  issuing  bonds  for  the  redemption 
of  the  outstanding  warrants.  The  first  time  the  legality  of 
those  warrants  was  ever  questioned  as  shown  by  the  record 
was  on  the  sixteenth  day  of  July,  1900,  when  the  commis- 
sioners of  the  county  declared  the  warrants  illegal  and  ordered 
the  county  treasurer  not  to  pay  them.  Thus  we  find  that  lack- 
ing five  days  of  six  years,  these  warrants  were  treated  as  a 
valid  subsisting  debt  against  the  county.  All  acts  of  the 
county  commissioners  are  presumed  to  be  legal  until  the  con- 
trary is  shown,  and  the  law  provides  for  an  appeal  **from  any 
order,  decision  or  action  of  the  board  while  acting  in  an 
official  capacity — by  any  person  aggrieved  thereby  or  by  any 
taxpayer  of  the  county  when  any  demand  is  allowed  against 
the  county,  or  when  he  deems  any  order,  decision  or  action  of 
the  baird  illegal  or  prejudicial  to  the  public  interests."    The 
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legislature  amended  this  section  in  1899  (Sess.  Laws  1899,  p. 
248),  but  in  no  way  to  affect  the  merits  of  this  case;  it  only 
provides  the  time  in  which  the  appeal  must  be  taken  after 
the  county  commissioners  have  published  a  statement  of  their 
proceedings,  etc.  It  could  not  affect  this  action,  as  all  orders, 
with  the  single  exception  of  the  one  made  by  the  board  in  July, 
1900,  in  which  they  declared  the  warrants  illegal  and  au- 
thorized the  county  treasurer  not  to  pay  them,  were  under 
section  1776,  supra.  In  the  majority  opinion  it  is  said:  **It 
should  be  observed,  however,  that  section  1776  of  the  Revised 
Statutes,  as  amended  February  14,  1899,  applies  only  to  per- 
sons and  taxpayers  and  has  no  application  to  the  municipality 
itself.  The  legislature  never  contemplated  that  the  board  of 
commissioners  would  ever  want  to  appeal  from  their  own 
action  in  making  an  order  or  paying  a  claim."  Of  course 
the  statement  that  *'the  board  of  commissioners  would  never 
want  to  appeal  from  their  own  action'*  is  literally  true — if 
they  become  dissatisfied  with  any  order  made,  they  can  re- 
scind it;  and  then  if  the  "person  or  taxpayer"  is  dissatisfied 
with  their  action  there  is  a  remedy  by  appeal.  It  is  shown  by 
the  record  in  this  case  that  not  only  the  board  of  county  com- 
missioners were  satisfied  with  every  step  taken  from  January 
10,  1892,  down  to  the  order  of  July,  1900,  declaring  the 
warrants,  illegal,  but  the  ** persons  and  taxpayers"  were  also 
satisfied.  Within  this  time  the  petition  asking  for  the  con- 
struction of  a  road  was  acted  upon  and  approved  January 
10,  1893.  On  the  ninth  day  of  April,  1894,  another  order  was 
made  directing  the  clerk  to  advertise  for  bids.  On  May  11, 
1894,  the  bids  were  opened,  and  the  bid  of  0.  E.  Penwell  was 
accepted.  Viewers  were  appointed  by  the  board  of  commis- 
sioners, who  reported  said  road  to  have  been  constructed  ac- 
cording to  the  contract,  and  on  the  twenty-first  day  of  July, 
1894,  the  report  of  the  viewers  was  accepted  by  the  board 
and  warrants  were  ordered  drawn  in  payment  for  said  work. 
On  the  same  day  the  auditor  drew  the  warrants  in  compliance 
with  the  order  of  the  board  and  delivered  the  same  to  con- 
tractor Penwell.  Each  and  all  of  these  orders  were  appeal- 
able, yet  the  "people  and  taxpayers"  of  the  county  did  not 
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see  fit  to  take  an  appeal  from  any  of  them,  with  section  1776 
of  the  Revised  Statutes,  as  amended  in  1899,  enjoining  upon 
them  the  duty  of  doing  so  if  they  were  dissatisfied  with  any 
of  the  orders  of  the  board  of  commissioners.  It  is  apparent 
that  the  county  commissioners  and  the  **  people  and  tax- 
payers" were  in  harmony  with  the  former  action  of  the 
board  as  late  as  January,  1900,  as  it  is  shown  that  two  of  the 
warrants  of  $1,000  each  were  paid  in  1899,  and  one  for  $1,000 
was  paid  in  January,  1900.  That  the  remedy  for  reviewing 
the  action  of  the  board  of  commissioners  is  by  appeal  has  been 
repeatedly  announced  by  this  court.  In  Morgan  v.  County 
Commrs.  of  Kootenai  Co,,  4  Idaho,  418,  39  Pac.  1118,  the 
court  sustains  the  theory  of  appellant.  The  syllabus  says: 
"When  order  for  the  issue  and  sale  of  bonds  has  been  made 
and  entered  of  record  by  the  board  of  county  commissioners 
of  any  county,  proceedings  in  equity  to  restrain  the  issuance 
and  sale  of  such  bonds  in  pursuance  to  such  order  will  not  lie, 
the  court  having  no  jurisdiction  in  equity,  where  there  is  a 
plain,  speedy  and  adequate  remedy  at  law,  by  appeal  from  the 
order  of  the  board."  In  Picotte  v.  Watt,  3  Idaho,  447,  31 
Pac.  805,  the  first  paragraph  of  the  syllabus  says :  **  Where  the 
statute  provides  a  plain,  speedy  and  adequate  remedy  it  must 
be  followed."  In  Rogers  v.  Hays,  3  Idaho,  597,  32  Pac.  259, 
the  syllabus  says :  ' '  Writ  of  review  does  not  lie  from  the  action 
of  a  board  of  county  commissioners,  the  statute  having  pro- 
vided a  speedy  and  adequate  remedy  by  appeal."  In  Johnson 
V.  Savidge,  11  Idaho,  204,  81  Pac.  616,  a  decision  of  this  court, 
it  is  said:  **If  the  board  of  county  commissioners  has  jurisdic- 
tion to  create  justices'  precincts  within  the  limits  of  an  incor- 
porated city,  and  does  so,  its  action  can  only  be  reviewed  by 
appeal."  Again,  in  School  District  No.  25  v.  Rice,  11  Idaho, 
99,  81  Pac.  155,  this  court  says :  *  *  The  remedy  for  review  of  the 
action  of  a  board  of  county  commissioners  in  this  state  is  by 
appeal  from  the  order  or  act  complained  of." 

It  would  seem  from  the  authorities  above  cited  that  all 
orders  of  a  board  of  county  commissioners  become  final  unless 
rescinded  or  appealed  from  within  the  statutory  time,  and  the 
stipulation  shows  neither  was  done  in  this  case.     The  ques- 
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tion  arises  here,  Could  the  board  of  county  commissioners  by 
an  order  declaring  the  warrants  in  question  illegal,  invalidate 
all  the  orders  of  their  predecessors  leading  up  to  the  issue  and 
delivery  of  the  warrants?  The  statute  enjoins  upon  the  mem- 
bers of  the  board  certain  duties;  they  may  make  an  order 
and  thereafter  rescind  it,  but  after  orders  have  been  made 
upon  which  contracts  have  been  based,  work  performed,  the 
work  accepted,  warrants  issued  and  delivered,  part  paid  and 
part  passed  into  the  hands  of  a  third  party,  can  they  invali- 
date all  former  acts  in  the  face  of  the  statute  that  provides 
that  all  orders  of  the  board  must  be  appealed  from  by  anyone 
dissatisfied,  etc.  ?  I  say  no.  The  county  must  act  in  good  faith 
as  well  as  the  citizen.  It  has  no  more  right  to  take  the  labor- 
ing man's  earnings  or  the  capitalist's  money  than  any  other 
corporation  or  individual.  Penwell  did  the  work ;  the  county 
got  the  benefit ;  McNutt  paid  his  money  for  the  warrants,  and 
now  the  county  seeks  to  avoid  payment  on  the  ground  that 
some  of  the  orders  of  a  former  board  had  not  complied  with 
the  strict  letter  of  the  law.  An  individual  would  not  be  per- 
mitted to  escape  liability  on  such  a  plea.  Why  should  the 
county?  If  there  was  a  plea  of  fraud  in  any  of  the  trans- 
actions leading  up  to  the  issue  and  delivery  of  the  warrants, 
the  situation  would  be  different;  but  it  is  shown  that  every 
transaction  on  the  part  of  the  board  in  letting  the  contract, 
accepting  the  work  and  issuing  warrants  was  in  the  utmost 
good  faith,  and  that  the  county  received  value  for  the  war- 
rants. Now,  six  years  after  the  work  is  completed,  to  allow 
a  board  to  declare  the  warrants  invalid  and  refuse  to  pay 
them,  does  not  meet  with  my  idea  of  justice,  and  the  law  does 
not  countenance  injustice  in  any  transaction.  I  further  think 
these  ** persons  and  taxpayers"  (and  the  individual  members 
of  the  board  of  county  commissioners  who  now  seek  to  avoid 
payment,  belong  to  one  or  the  other,  or  both),  ratified  all 
former  acts  of  the  board  of  conunissioners  when  they  voted  to 
bond  the  county  for  the  outstanding  warrants,  the  warrants 
in  controversy  being  of  the  number  enumerated  in  the  list 
outstanding.  But  it  is  useless  to  discuss  this  question  further. 
I  think  the  judgment  should  be  reversed. 
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(Febroaiy  21,  1906.) 

PETER   LATEB   et  al.,  App«Uants,    v.    MAETHA    HAY- 
WOOD, Respondent. 

[85  Pac.  494.1 

Pbivileoed  OoMinjNicATioNs  —  Attorney  and  Client  —  Nonsuit  on 
Plaintiff's  Evidence — Sufficiency  of  Evidence  on  Motion  fob 
Nonsuit. 

1.  CoRimunieatioDS  which  pass  between  one  who  is  merely  acting 
as  a  conveyancer  or  friendly  adviser  and  the  grantor  or  grantee 
are  not  privileged  communicatipna  under  the  provisions  of  sub- 
division 2  of  section  5958  of  the  Revised  Statutes,  which  protects 
communications  which  pass  between  attorney  and  client  in  the  course 
of  professional  employment. 

2.  On  a  motion  by  the  defendant  for  nonsuit  after  the  plaintiff 
has  introduced  his  evidence  and  rested  his  case,  the  defendant 
must  be  deemed  to  have  admitted  all  the  facts  of  which  there  is 
any  evidence,  and  all  the  facts  which  the  evidence  tends  to  prove. 

3.  A  case  should  not  be  withdrawn  from  the  jury  on  motion  for 
nonsuit  after  the  plaintiff  has  introduced  his  evidence,  unless  the 
eonchision  from  the  evidence  necessarily  follows,  as  a  matter  of  law, 
that  no  recovery  could  be  had  upon  any  view  which  could  reason- 
ably be  drawn  from  the  facts  which  the  evidence  tends  to  establish. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict for  Fremont  County.     Hon.  J.  M.  Stevens,  Judge. 

Plaintiffs  appealed  from  a  judgment  of  nonsuit.  Reversed, 
and  new  trial  ordered. 

Caleb  Jones,  for  Appellants. 

A  motion  to  make  the  complaint  more  certain,  under  our 
code,  will  not  lie.  Such  an  objection  must  be  taken  by  de- 
murrer. {Naylor  v.  Loan  etc.  Co.,  6  Idaho,  251,  55  Pac.  297; 
Palmer  v.  Utah  etc,  By.  Co.,  2  Idaho,  315,  13  Pac.  425;  AuU 
hack  V.  Dahler  et  al.,  4  Idaho,  654,  43  Pac.  322 ;  Idaho  Rev. 
Stats.    1887,  sec.  4178.) 

The  relation  of  attorney  and  client  must  exist  before  com- 
munications can  be  deemed  privileged,  under  section  5958  of 
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the  Revised  Statutes.  {Basye  v.  State,  45  Neb.  261,  63  N.  W. 
811;  In,  re  Monroe,  20  N.  Y.  Supp.  82;  Haulenheek  v.  McOib- 
hen,  60  Hun,  26,  14  N.  Y.  Supp.  393 ;  Granger  v.  Warrington, 
8  111.  299;  Scales  v,  Kelley,  70  Tenn.  (2  Lea)  706;  Jones  on 
Evidence,  sec.  769;  2  Rice  on  Evidence,  sec.  2899.) 

Where  several  persons  carry  on  the  same  business  together, 
they  are  presumed  to  be  partners.  (1  Jones  on  Evidence,  sec. 
48.)  Partners,  in  a  general  partnership,  suing  as  such,  may 
prove  their  partnership  by  the  testimony  of  a  partner.  (Ab- 
bott's Trial  Evidence,  p.  204.)  The  presumption  is  that  per- 
sons acting  as  copartners  have  entered  into  a  copartnership. 
(1  Rice  on  Evidence,  54.) 

It  is  a  general  rule  of  law  that  partnership  rights,  and  ob- 
ligations of  a  £rm  continue,  even  after  ceasing  to  do  business, 
for  the  purpose  of  settling  the  affairs  of  the  firm.  {Corbin 
V.  Henry,  36  Ind.  App.  184,  74  N.  E.  1096.) 

No  cause  of  action  should  ever  be  withdrawn  from  the  jujry 
unless  the  conclusion  from  the  facts  necessarily  follows  as  a 
matter  of  law  that  no  recovery  could  be  had  upon  any  view 
which  could  be  reasonably  drawn  from  the  facts  which  the 
evidence  tends  to  establish.  {Great  Northern  Ry.  Co.  v.  Mc- 
Laughlin, 70  Fed.  673,  17  C.  C.  A.  330 ;  Cain  v.  Gold  Mountain 
Min.  Co.,  27  Mont.  529,  71  Pac.  1004;  Nord  v.  Boston  etc. 
Silver  Min.  Co.,  30  Mont.  48,  75  Pac.  681;  McCabe  v.  Montana 
Cent.  Ry.  Co.,  30  Mont.  232,  76  Pac.  701 ;  Edmisson  v.  Drumm- 
Flato  Commission  Co.,  13  Okla.  440,  73  Pac.  958.) 

Holden,  Holden,  Holden  &  Holden,  for  Respondent. 

Decisions  upon  mere  matters  of  practice  will  not  be  dis- 
turbed, even  if  erroneous,  unless  it  is  apparent  that  injustice 
will  likely  result  from  adherence  thereto,  or  a  change  will  not 
work  a  wrong.  {Carr,  Ryder  &  Adams  Co.  v.  Closser,  27 
Mont.  94,  69  Pac.  560.) 

The  supreme  court  of  California  has  decided  that  an  objec- 
tion to  the  complaint  for  uncertainty  should  be  made  by  mo- 
tion, and  not  by  demurrer.  {Sayi  Francisco  Paving  Co.  v. 
Fairfield,  134  Cal.  220,  66  Pac.  255;  City  Carpet  Beating 
Works  V.  Jones,  102  Cal.  506,  36  Pac.  841.) 
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•  The  exclusion  of  evidence  cannot  be  reviewed,  where  no 
offer  to  prove  the  facts  sought  to  be  elicited  was  made. 
(Tague  v,  John  Caplice  Co.,  28  Mont.  51,  72  Pac.  297;  First 
Nat.  Bank  v.  Oregon  Pulp  etc.  Co.,  42  Or.  398,  71  Pac.  971.) 
When  a  party  moves  for  judgment  on  the  pleadings,  he  not 
only,  for  the  purposes  of  his  motion,  admits  the  truth  of  all 
the  allegations  of  his  adversary,  but  must  also  be  deemed  to 
have  admitted  the  untruth  of  all  his  own  allegations,  which 
have  been  denied  by  his  adversary.  (WaUing  v.  Brown, 
9  Idaho,  184,  72  Pac.  960;  United  States  ex  rel  Search  v. 
Choctaw  etc.  R.  Co.,  3  Okla.  404,  41  Pac.  729.) 

When  an  action  is  brought  in  the  name  of  a  party  shown 
by  the  proof  to  have  no  interest  in  the  cause  of  action,  so 
that  to  bring  in  the  real  party  in  interest  would  not  amount 
to  a  joinder  of  another  party  in  interest  with  plaintiff,  but 
the  substitution  of  one  party  for  another,  there  is  a  fatal 
variance.  (1  Spelling  on  New  Trial  and  Appellate  Practice, 
sec.  341.) 

STATEMENT  OF  PACTS. 

The  plaintiffs,  who  are  appellants  in  this  court,  commenced 
their  action  in  the  district  court  in  and  for  Fremont  county,  on 
the  eleventh  day  of  January,  1905,  praying  that  a  certain 
deed  made  by  George  E.  Hill,  Sr.,  to  Martha  Haywood,  though 
absolute  in  form,  be  declared  to  be  a  mortgage  on  the  ground 
that  such  deed  was  given  only  for  the  purpose  of  securing  the 
payment  of  a  loan  from  the  defendant  Haywood,  to  Frederick 
E.  Hays.  The  plaintiff  also  prayed  that  they  be  adjudged  and 
decreed  successors  in  interest  of  George  E.  Hill,  Sr.,  and  Fred- 
erick R.  Hays,  and  that  it  be  decreed  that  they  are  the  legal 
owners  of  the  property  described  in  the  deed,  and  that  the 
defendant  be  required  to  convey  the  legal  title  to  the  plain- 
tiffs, upon  their  paying  the  amount  of  the  loan,  with  interest. 
It  appears  that  the  plaintiffs,  Peter  Later,  Richard  Later  and 
Samuel  S.  Later,  had  been,  for  a  number  of  years,  prior  to  the 
commencement  of  the  action,  copartners,  doing  business  under 
the  firm  name  and  style  of  Later  Bros.,  and  that  prior  to  the 
commencement  of  the  action  the  firm  had  been  dissolved,  and 
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the  business  and  accounts  of  the  firm  had  been  turned  over  to 
the  Rigby  Hardware,  Lumber  and  Manufacturing  Company, 
a  corporation  which  had  been  organized  by  the  Later  Bros., 
to  succeed  to  the  rights  and  interest  of  the  copartnership.  It 
was  also  agreed  and  understood  that  any  debts  or  accounts 
that  could  not  be  collected  by  the  corporation  should  be  turned 
back  to  the  Later  Bros. 

About  the  fifteenth  day  of  July,  1902,  the  plaintiffs  made  a 
contract  with  George  E.  Hill,  Sr.,  to  build  a  house  for  him 
on  his  ranch,  and  in  the  course  of  the  business  dealings  agreed 
to  take  in  payment  for  their  services  and  materials  furnished 
certain  real  property  consisting  of  some  town  lots  and  the 
buildings  thereon  in  the  town  of  Rigby,  at  a  consideration  of 
$675.  The  plaintiffs  in  the  meantime  had  a  conversation  with 
one  of  their  employees,  Frederick  R.  Hays,  whereby  they 
agreed  to  secure  for  Hays  the  property  involved  in  this  ac- 
tion either  by  purchasing  the  same  or  by  assisting  him  in 
raising  the  purchase  price.  In  the  course  of  plaintiffs'  busi- 
ness dealings  with  Hays,  a  loan  was  secured  through  them 
from  the  defendant  Martha  Haywood,  in  the  sum  of  $400,  for 
the  use  and  benefit  of  Hays,  the  defendant  making  the  loan  on 
the  agreement  and  understanding  that  she  should  receive  an 
absolute  deed  to  the  property  as  security  for  the  loan.  This 
appears  to  have  been  agreed  to  by  all  parties  interested,  and 
a  deed  was  made  and  executed  by  George  E.  Hill,  Sr.,  in  favor 
of  the  defendant  Haywood,  and  was  delivered  by  Hill's  son 
to  the  Later  Bros.,  and  the  $400  cash  was  paid  by  the  defend- 
ant to  Later  Bros.,  for  the  use  and  benefit  of  Hays,  whereupon 
the  deed  was  delivered  by  them  to  the  defendant.  At  the  time 
of  the  payment  of  the  loan,  and  the  receipt  of  the  deed  of 
conveyance,  a  contract  was  entered  into,  whereby  the  defendant 
agreed  to  reconvey  the  property  to  Frederick  R.  Hays,  upon 
the  payment  of  the  amount  of  the  loan,  together  with  the  in- 
terest thereon.  At  the  time  of  this  transaction  there  was  due 
to  Hays  from  the  Later  Bros.,  the  sum  of  about  $100  for  labor. 
The  amount  of  the  loan  and  the  $100  was  paid  to  Hill  on  the 
purchase  price  for  the  property,  and  the  Later  Bros,  paid  Hill 
the  difference.  About  two  weeks  thereafter,  Hays  executed  and 
Idaho,  VoL  12—6 
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delivered  to  the  Rigby  Hardware,  Lumber  and  Manufactur- 
ing Company,  his  promissory  note  for  the  sum  of  $184,  being 
the  difference  between  the  purchase  price  for  the  property,  to- 
gether with  the  amount  of  money  which  the  Later  Bros,  had 
to  his  credit,  and  the  purchase  price  paid  to  Hill  for  the  prop- 
erty. Some  months  after  the  purchase  had  been  made,  and 
the  loan  secured,  Hays  executed  and  delivered  a  quitclaim 
deed  in  favor  of  the  plaintiffs,  the  Later  Bros.,  for  the  prop- 
erty in  dispute.  The  plaintiffs  introduced  their  evidence 
tending  to  establish  the  allegations  of  their  complaint,  and, 
after  they  had  rested  their  case,  the  defendant  moved  for  a 
nonsuit,  which  motion  was  granted. 

AILSHIB,  J.  (After  stating  the  facts.)— The  first  four 
assignments  of  error  go  to  rulings  of  the  court  in  settling  the 
issues  in  the  case.  These  were  matters  addressed  to  the  dis- 
cretion of  the  trial  court,  and  we  find  no  abuse  of  that  dis- 
cretion in  this  case.  The  fifth  and  sixth  assignments  are 
predicated  on  the  denial  of  motions  by  plaintiff  to  have  de- 
fault entered  against  defendant.  While  the  defendant  was, 
as  a  matter  of  fact,  in  default,  in  the  strict  sense,  it  was 
within  the  power  and  discretion  of  the  court  to  extend  and  en- 
large the  time  for  answering,  and  no  injury  appears  to  have 
resulted  from  such  action. 

The  seventh  assignment  is  that  the  court  erred  in  sustaining 
defendant's  objection  to  the  admission  of  the  evidence  of  J.  P. 
Bonham.  The  witness  was  called,  and,  after  being  sworn, 
testified  that  he  had  resided  at  Rigby,  and  was  acquainted  with 
Later  Bros.,  and  also  with  the  defendant ;  that  he  had  talked 
with  Mrs.  Haywood  in  relation  to  the  matter  at  issue  about 
one  year  prior  to  the  trial  of  the  case.  It  was  shown  by  the 
witness  that  he  had  never  been  admitted  as  an  attorney  in  any 
court,  and  that  he  did  not  hold  himself  out  as  such,  but  that,  on 
the  other  hand,  he  was  a  conveyancer  and  kind  of  general 
counselor  and  adviser  of  the  people  in  the  village  of  Rigby. 
He  advised  his  neighbors  and  friends  concerning  business  and 
legal  transactions  which  arose  among  them.  It  does  not  ap- 
pear that  he  had  ever  been  employed  by  defendant  as  a  legal 
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adviser  in  this  matter.  It  is  sufficient  to  say  that  so  far  as  the 
record  discloses,  the  witness  was  not  disqualified  under  sub- 
division 2  of  section  5958  of  the  Revised  Statutes. 

The  last  assignment  is  made  against  the  action  of  the  court 
in  granting  a  nonsuit.  This  action  was  taken  under  subdivi- 
sion 5  of  section  4354  of  the  Revised  Statutes.  A  careful 
perusal  of  the  record  convinces  us  that  the  evidence  produced 
by  the  plaintiffs  was  sufficient  to  put  the  defendant  to  her 
proof.  The  evidence,  at  least,  tended  to  prove  all  the  material 
allegations  of  the  complaint.  The  rule  requiring  the  evidence 
in  such  cases  as  the  one  at  bar  to  be  clear  and  convincing  ap- 
plies only  to  the  determination  of  the  case  on  the  evidence 
after  both  sides  have  submitted  their  proofs,  and  has  no  ap- 
plication to  a  case  where  the  defendant,  resting  on  plaintiffs* 
proof  alone,  moves  for  nonsuit.  By  such  a  motion  the  defend- 
ant admits  the  existence  of  every  fact  which  the  evidence  tends 
to  prove,  or  which  can  be  gathered  from  any  reasonable  view 
of  the  evidence.  {Oreat  Northern  R,  R,  Co,  v,  McLaughlin, 
70  Fed.  673, 17  C.  C.  A.  330;  Cane  v.  Gold  Mountain  Min.  Co., 
27  Mont.  529,  71  Pac.  1004;  Railroad  Co.  v,  Everett,  152  U.  S. 
107,  38  L.  ed.  373,  14  Sup.  Ct.  Rep.  474 ;  Cravens  v.  Dewey,  13 
Cal.  40 ;  McKee  v,  Greene,  31  Cal.  418 ;  FentoA  v.  Millard,  81 
Cal.  540,  21  Pac.  533,  22  Pac.  750 ;  Lewis  v.  Lewis,  3  Idaho, 
645,  33  Pac.  38;  Edmisson  v,  Drumm-Flato  Commission  Co,, 
13  Okla.  440,  73  Pac.  958;  6  Ency.  of  PI.  &  Pr.  441.)  It  is 
also  contended  that  there  was  a  fatal  variance  between  the  al- 
legations of  the  complaint  and  the  proof  submitted.  Respond- 
ent argues  that  the  evidence  shows  that  whatever  claim  or 
cause  of  action  has  been  disclosed  belongs  to  the  Rigby  Hard- 
ware, Lumber  and  Manufacturing  Company,  a  corporation, 
and  not  to  the  plaintiffs.  This  contention  rests  on  the  fact 
that  the  Later  Bros,  were  the  incorporators  of  the  new  com- 
pany, and  that  the  corporation  appears  to  have  succeeded  to 
all  the  property  and  rights  of  the  Later  Bros.  It  also  ap- 
pears that  the  copartnership  known  as  Later  Bros,  was  dis- 
solved sometime  prior  to  the  commencement  of  this  action. 
It  was  shown,  however,  that  the  accounts  were  turned  over  to 
the  corporation  only  conditionally,  and  that  such  as  might 
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not  be  collected  within  a  given  time  should  be  turned  back. 
So  far  as  disclosed  by  the  record,  the  right  of  action  rests  in 
the  plaintiffs,  and  a  recovery  by  them  will  be  a  bar  to  a  re- 
covery on  the  same  cause  of  action  by  the  Rigby  Hardware, 
Lumber  and  Manufacturing  Company.  If  any  assignment 
of  the  subject  matter  of  the  cause  of  action  has  ever  been 
made — which  fact  does  not  appear — it  is  not  shown  that  the 
defendant  has  ever  had  any  notice  thereof  either  actual  or 
constructive.  The  dissolution  of  the  partnership  does  not 
preclude  the  maintenance  of  an  action  for  the  collection  of 
debts  and  liabilities  due,  nor  from  recovering  property  that 
belonged  to  the  firm. 

The  judgment  must  be  reversed,  and  it  is  so  ordered,  and 
the  cause  is  remanded  for  a  new  triaL  Costs  awarded  to  ap- 
pellants. 

Sullivan,  J.,  concurs. 

STOCKSLAGER,  C.  J.,  Dissenting.— I  cannot  concur  in 
the  conclusion  reached  by  my  associates,  for  the  reason  that 
I  do  not  believe  the  plaintiffs  are  entitled  to  any  relief.  Be- 
fore a  plaintiff  can  recover  in  a  civil  action  of  this  character, 
he  must  show  he  is  the  real  party  in  interest.  In  this  case 
Later  Bros,  plead  they  are  entitled  to  the  relief  prayed  for, 
and  if  they  prove  anyone  is  entitled  to  an  equity  in  the  prop- 
erty in  controversy,  it  is  the  Rigby  Hardware,  Lumber  and 
Manufacturing  Company.  The  proof  shows  that  Later  Bros, 
and  others  organized  a  corporation  called  the  Rigby  Hardware, 
Lumber  and  Manufacturing  Company;  that  corporation  took 
over  all  the  assets  of  Later  Bros.  Later  Bros,  ceased  to  exist 
as  a  copartnership  after  the  incorporation  of  the  Rigby  Hard- 
ware, Lumber  and  Manufacturing  Company,  and  the  equity, 
if  any,  in  the  property  in  controversy,  passed  to  the  Rigby 
Hardware,  Lumber  and  Manufacturing  Company  as  one  of 
the  assets  of  Later  Bros. ;  the  corporation  is  still  in  existence. 
We  find  a  letter  in  the  record  that  throws  much  light  on  the 
question  before  ua. 
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"Rigby,  Idaho,  June  21,  1904. 
"Mrs.  Martha  Haywood,  Rigby,  Idaho. 

**Dear  Madam:  Your  proposition  made  to  us  through  Rich- 
ard Later  to  pay  us  $140  in  full  for  our  claim  against  the  prop- 
erty you  hold  as  security  for  loan,  being  lots  5  and  6,  block 
2,  town  of  Rigby,  has  been  considered  by  the  directors  of  our 
company  and  refused.  We  feel  that  this  company  has  been 
as  generous  with  you  in  this  matter  as  any  sane  person  could 
wish.  We  wish  to  avoid  trouble  and  foreclosure  proceedings, 
but  in  this  matter  you  certainly  cannot  object  to  the  ultimate 
result  of  such  procedure.  The  members  of  our  company  in- 
sist on  immediate  action  being  brought  to  recover  the  amount 
due  us,  with  interest,  and  have  instructed  the  undersigned  to 
notify  you  that  unless  you  pay  to  this  company  before  the 
morning  train  leaves  for  St.  Anthony  Friday,  the  23rd  inst. 
the  sum  of  $150.00  (being  the  proposition  made  to  you  on  the 
18th  inst.)  the  said  proposition  will  be  off,  and  we  shall  go  to 
the  county  seat  and  institute  foreclosure  proceedings.  This 
proposition  is  final  and  do  not  expect  further  overtures  from 
us,  for  none  will  be  made. 

"Most  respectfully  yours, 
*'THE  RIGBY  HARDWARE,  LUMBER  &  MANU- 
FACTURING COMPANY, 

**Per  George  Hu^l,  Jr., 
** Secretary  and  Treasurer." 

This  letter  would  indicate  that  the  business  ofl&cer  of  this 
corporation  believed  the  Rigby  Hardware,  Lumber  and  Manu- 
facturing Company  had  some  kind  of  a  claim  against  respond- 
ent. There  is  no  dispute  about  the  claim  referred  to  being 
the  same  one  upon  which  this  action  is  predicated.  The  record 
fails  to  disclose  any  transfer  of  this  claim  from  the  Rigby 
Hardware,  Lumber  and  Manufacturing  Company  to  Later 
Bros,  after  the  time  this  letter  was  written  and  the  commence- 
ment of  this  action.  The  motion  for  nonsuit  was  sustained 
on  the  ground  of  fatal  variance  between  the  pleadings  and 
proofs  and  other  grounds.  I  do  not  think  there  was  any  error 
in  the  ruling  of  the  court  in  sustaining  this  motion,  at  least 
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on  the  ground  above  indicated,  and  the  judgment  should  be 
affirmed. 

ON  PETITION  FOB  REHEABINO. 

(March  16,  1906.) 

SULLIVAN,  J. — This  is  a  petition  for  rehearing.  The  peti- 
tioner suggests  that  the  majority  of  the  court  have  treated  the 
petitioner's  motion  for  nonsuit  as  made  solely  upon  the  ground 
of  failure  of  proof  and  not  as  a  motion  made  upon  the  ground 
of  fatal  variance  between  the  allegations  and  the  proof.  In 
that,  counsel  for  petitioner  is  mistaken.  It  is  admitted  by 
counsel  that  the  nlotion  for  nonsuit  involved  two  questions: 
(1)  Whether  the  defendant  had  been  actually  misled  to  her 
prejudice  in  maintaining  her  defense  upon  the  merits  be- 
cause of  the  variance  between  the  allegations  and  the  proof; 
and  (2)  Were  the  appellants  the  real  parties  in  interest? 
While  the  first  point  is  only  inferentially  decided  by  the  opin- 
ion, the  court  considered  that  matter  and  concluded  that  the 
variance  between  the  allegations  and  proof  did  not  mislead 
the  appellant.  Section  4225,  Revised  Statutes  of  1887,  pro- 
vides that  whenever  it  appears  that  the  party  has  been  so  mis- 
led, the  court  may  order  the  pleadings  to  be  amended  upon 
such  terms  as  may  be  just ;  but  it  is  clear  to  us  that  the  vari- 
ance complained  of  did  not  mislead  the  adverse  party,  and 
for  that  rejison  the  court  followed  the  provisions  of  section 
4231,  Revised  Statutes  of  1887,  which  provides  that  the  court 
must  in  every  stage  of  an  action  disregard  any  error  or  de- 
fect in  the  pleadings  or  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  parties,  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect 

A  rehearing  is  denied. 

Ailshie,  J.,  concurs. 
Stockslager,  C.  J.,  dissents. 
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(February  23,  1906.) 

CLORA  MARKLE  DAHLSTROM  et  al.,  Plaintiflfs,  vs.  THE 
PORTLAND  MINING  COMPANY  et  al.,  Defendants. 

[85  Pac.  916.] 

WbitofBevikw — ^When  Issues — Motion  to  Quash — Appeal — Obdeb — 
Appealable  Obdeb. 

1.  Under  the  provisions  of  section  4962  of  the  Revised  Statutes, 
a  writ  of  review  will  be  issued  upon  proper  application  when  an 
inferior  tribunal,  board  or  officer,  exercising  judicial  functions,  has 
exceeded  the  jurisdiction  of  such  tribunal,  board  or  officer,  and 
there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  anj  plain, 
speedy  and  adequate  remedy. 

2.  Under  the  provisions  of  said  section  two  things  must  appear 
before  a  writ  of  review  will  be  issued:  1.  That  such  tribunal,  board 
or  officer  has  exceeded  its  jurisdiction;  and  2.  That  there  is  no 
appeal,  nor,  in  the  judgment  of  the  court,  any  plain,  speedy  and 
adequate  remedy. 

3.  Under  the  provisions  of  section  9,  article  5  of  the  constitu- 
tion, the  supreme  court  is  empowered  to  review,  upon  appeal,  any 
decision  of  the  district  court  or  the  judges  thereof.  Some  orders, 
however,  are  only  reviewable  on  an  appeal  from  the  judgment  or 
order  granting  or  denying  a  new  trial. 

4.  The  order  of  the  court  sought  to  be  reviewed  was  made  after 
judgment,  and  plaintiffs  had  an  appeal  therefrom. 

5.  Under  the  provisions  of  section  4880  of  the  Revised  Statutes, 
an  '* order"  is  defined  to  be  every  direction  of  a  court  or  judge 
made  or  entered  in  writing  and  not  included  in  a  judgment. 

6.  When  it  appears  that  the  plaintiff  has  an  appeal  that  is 
adequate  from  an  order,  a  writ  of  review  on  motion  will  be  quashed. 

(Syllabus  by  the  court.) 

ORIGINAL  application  in  this  court  for  writ  of  review. 
Motion  to  quash.     Sustained. 

John  P.  Gray,  for  A.  H.  Featherstone. 

A  writ  of  review  does  not  lie  where  there  is  a  remedy  by 
appeal.  {People  v.  Lindsay,  1  Idaho,  394;  Graham  v.  Su- 
perior Court,  74  Cal.  217,  15  Pac.  746 ;  Hayes  v.  First  Judicial 
Dist  Court,  11  Mont.  225,  28  Pac.  259;  Rogers  v.  Hayes,  3 
Idaho,  597,  32  Pac.  259;  Noble  v.  Superior  Court,  109  CaL 
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523,  42  Pac.  155;  State  v.  District  Court,  27  Mont.  179,  70 
Pac.  516;  State  v.  Justice  Court,  31  Mont.  258,  78  Pac.  498.) 

The  writ  of  review  will  not  lie  because  the  time  limit  for 
taking  an  appeal  has  expired.  (McCue  v,  Superior  Court, 
71  Cal.  545,  12  Pac.  615;  In  re  Stuttmeister,  71  Cal.  322,  12 
Pac.  270;  Bennett  v.  Wallace,  43  Cal.  25;  Faut  v.  Mason,  47 
Cal.  8.) 

Certiorari  will  not  lie  to  review  a  judgment  after  the  ex- 
piration of  the  time  limit  for  appeal,  unless  circumstances  of 
an  extraordinary  character  intervene.  (Keyes  v,  Marin 
County,  42  Cal.  256;  Reynolds  v,  Superior  Court,  64  CaL  372, 
28  Pac.  121 ;  Smith  v.  Superior  Court  of  Los  Angeles,  97  Cal. 
348,  32  Pac.  322;  Ramsey  v.  Pettengill,  14  Or.  207,  12  Pac, 
439.) 

The  special  order  after  final  judgment  is  appealable ;  there- 
fore a  writ  of  review  will  not  lie  to  review  such  an  order  of 
the  court.  (Slavoncia  Assn.  v.  Superior  Court  of  Santa 
Clara,  65  Cal.  500,  4  Pac.  500;  Ramsey  v.  Pettengill,  14  Or. 
207,  12  Pac.  439 ;  Hayes  v.  First  Judicial  District  Court,  11 
Mont.  225,  28  Pac.  259 ;  Stoddard  v,  Superior  Court,  108  Cal. 
303,  41  Pac.  278;  White  v.  Superior  Court,  110  Cal.  54,  42 
Pac.  471 ;  Tucker  v.  Justice  Court,  120  Cal.  512,  52  Pac.  808 ; 
Southefm  California  Ry.  Co.  v.  Superior  Court,  127  Cal.  417, 
59  Pac.  789.) 

W.  W.  Woods,  for  Clora  Markle  Dahlstrom. 

The  original  jurisdiction  granted  by  the  constitution  to  this 
court  to  issue  writs  of  certiorari  cannot  be  either  devested  or 
abridged  by  the  legislature. 

The  granting  of  this  writ  is  discretionary.  {Harris  v.  Bar- 
ber, 129  U.  S.  366,  32  L.  ed.  697,  9  Sup.  Ct.  Rep.  314.) 

Since  the  issuing  of  the  writ  is  discretionary,  a  motion  to 
quash  is  addressed  to  the  discretion  of  the  court,  and  will  be 
granted  or  denied  accordingly.  (4  Ency.  of  PI.  &  Pr.  234, 
citing  Floumey  v,  Payne,  28  Ark.  87;  Ex  parte  Pearce,  44 
Ark.  509;  State  v,  Hudson  City,  29  N.  J.  L.  115;  State  v. 
Street  Commrs,,  38  N.  J.  L.  320 ;  State  v.  Manning,  40  N.  J.  L. 
461;  White  V.  Wager,  185  111.  195,  57  N.  E.  26,  50  L.  R.  A. 
60.) 
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Where  an  inferior  court  or  tribunal  exceeds  its  jurisdiction, 
eeriiorari  lies,  even  though  there  is  a  right  of  appeal.  {State 
€x  rel.  Hamilton  v.  Ouniette,  156  Mo.  513,  57  S.  W.  281; 
Hyslop  V.  Finch,  99  111.  171.) 

The  remedy  by  certiorari  could  not  be  taken  away  without 
some  clear  legislative  enactment  to  that  effect.  (Bitter  v. 
Kunkle,  39  N.  J.  L.  259;  State  v.  Falkinburge,  15  N.  J.  L. 
320.) 

Even  though  appeal  can  be  taken,  certiorari  not  inhibited. 
(People  V.  Donahue f  15  Hun,  418.) 

In  Qeorgia  and  Delaware  it  is  held  that  appeal  and  cer- 
tiorari are  cumulative  remedies.  {Roser  v.  MarloiVy  B.  M. 
Charlt.  (Ga.)  542;  Williams  v.  Buichinal,  3  Harr.  83.) 

A.  O.  Kerns,  for  Portland  Mining  Company. 

The  language,  "special  order  made  after  final  judgment,'* 
in  the  statute  naming  appealable  orders,  does  not  include 
action  by  a  judge  wholly  in  excess  of  his  jurisdiction  after 
the  satisfaction  of  a  judgment  of  record.  The  phrase  means 
some  special  order  of  the  court  made  after  final  judgment 
affecting  the  rights  of  the  parties,  plaintiffs  or  defendants, 
before  the  entry  of  satisfaction,  on  a  motion  by  one  of  the 
parties,  plaintiffs  or  defendants. 

An  order  can  only  be  made  in  a  cause  then  pending. 
(Idaho  Rev.  Stats.,  sec.  4881.) 

The  jurisdiction  of  the  court  over  the  controversy  and  over 
the  parties,  acquired  in  the  primary  action  by  service  of  pro- 
cess, continued  until  its  judgment  is  satisfied.  (Phelps  v. 
Mutual  etc.  Ins.  Co.,  112  Fed.  453,  50  C.  C.  A.  339;  Freeman 
on  Judgments,  121,  466.) 

Under  a  statute  similar  to  our  own,  it  has  been  held  cer- 
tiorari will  lie,  even  in  a  case  where  an  appeal  is  given,  if  the 
latter  be  ineffectual  as  a  remedy.  (Paul  v.  Armstrong,  1  Nev. 
82.) 

SULLIVAN,  J. — This  is  an  original  application  in  this 
court  for  a  writ  of  review.  It  is  set  forth  in  the  complaint  or 
petition  for  the  writ  that  on  September  2,  1895,  the  Portland 
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Mining  Company  executed  promissory  notes  aggregating 
$49,338.64  to  Clora  Markle  Dahlstrom,  and  notes  aggregating 
$39,476.26  to  Alvin  Markle,  and  secured  all  of  said  promis- 
sory notes  by  mortgages  on  property  in  Shoshone  county, 
Idaho,  the  mortgage  being  given  to  the  Markle  Banking  and 
Trust  Company  of  Hazleton,  state  of  Pennsylvania,  as  trus- 
tee; that  on  December  5,  1902,  a  judgment  decreeing  the 
foreclosure  of  said  mortgages  to  satisfy  the  amount  due 
thereon  was  duly  rendered  by  the  district  court  of  the  first 
judicial  district  of  the  state  of  Idaho,  in  Shoshone  county; 
that  on  January  10,  1905,  the  said  Clora  Markle  Dahlstrom 
and  Alvin  Markle  made,  executed  and  delivered  to  the  said 
Portland  Mining  Company  a  satisfaction  in  writing  of  the 
said  judgment  and  decree  of  foreclosure,  and  in  considera- 
tion thereof  and  a  stay  of  proceedings,  the  Portland  Mining 
Company  on  said  date  executed,  acknowledged  and  delivered 
to  said  Clora  Markle  Dahlstrom  a  confession  of  judgment  in 
writing  for  $49,338.64,  principal,  $28,616.41,  interest, 
$7,795.50,  attorney's  fees,  and  $49.55,  costs,  aggregating 
$85,800.20,  to  bear  interest  at  seven  per  cent  from  December 
5,  1902,  and  at  the  same  time  delivered  a  like  confession  of 
judp:ment  to  Alvin  Markle  for  $39,476.26,  principal; 
$22,896.23,  interest,  $6,237.24,  attorney's  fees,  and  $10.30, 
costs,  aprgregating  $68,620.03,  to  bear  interest  at  seven  per  cent 
from  December  5,  1902 ;  that  on  April  11,  1905,  said  satisfac- 
tion of  judgment  was  filed  in  said  district  court  and  the  decree 
of  foreclosure  was  satisfied  of  record,  and  on  the  same  date 
several  confessions  of  judgment  were  duly  and  regularly  filed 
and  entered  of  record  in  said  court;  that  on  July  1,  1905, 
Honorable  R.  T.  Morgan,  judge  of  the  said  district  court,  act- 
ing wholly  without  jurisdiction  and  in  excess  of  the  jurisdic- 
tion of  the  said  district  court,  without  service  of  process  on 
the  part  of  the  Portland  Mining  Company  or  the  Markle 
Banking  and  Trust  Company,  or  Clora  Markle  Dahlstrom  or 
Alvin  Markle,  and  upon  a  petition  by  one  Albert  H.  Feather- 
stone,  who  was  not  a  party  to  said  suit,  made  a  pretended 
order  vaeating  and  setting  aside  the  satisfaction  of  decree  of 
foreclosure  of  December  5,  1902,  and  at  the  same  time  and 
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with  a  lack  of  jurisdiction,  pretended  to  make  and  did  make 
and  sign  as  such  judge  and  cause  to  be  entered  on  the  records 
of  said  court,  a  pretended  order  decreeing  said  Featherstone 
to  be  the  equitable  assignee  of  the  decree  of  foreclosure  of 
December  5,  1902,  to  the  extent  of  $5,987.24,  with  interest 
at  seven  per  cent  from  December  5,  1902,  and  declared  the 
claim  of  the  said  Featherstone  a  lien  upon  said  judgment 
and  directed  the  sale  of  the  mortgaged  premises  to  satisfy 
said  claim ;  that  on  September  20,  1905,  execution  issued  out 
of  the  said  district  court  on  said  pretended  order  of  July  1, 
1905,  and  the  mortgaged  premises  was  advertised  for  sale  by 
the  sheriff  to  satisfy  said  claim  of  Featherstone  in  preference 
to  the  remaining  portions  of  the  said  decree;  that  the  sole 
consideration  for  the  confessions  of  judgment  aforesaid  was 
the  satisfaction  of  the  decree  of  foreclosure  and  a  stay  of 
proceedings  until  the  expiration  of  an  existing  obligation  to 
purchase  said  premises  or  the  exercise  of  such  obligation,  for 
a  sufficient  sum  to  pay  off  said  confessions  of  judgment,  and 
said  confessions  of  judgment  remain  unsatisfied  and  a  lien  on 
the  former  mortgaged  premises ;  that  said  action  of  said  judge 
has  clouded  and  confused  the  liens  against  the  mortgaged 
premises,  and  impairs  the  property  rights  and  contract  obli- 
gations of  these  petitioners,  and  purports  to  give  an  unlawful 
and  unjust  preferred  lien  against  said  premises,  and  that 
petitioners  have  no  appeal  or  other  plain,  speedy  or  adequate 
remedy  in  the  premises. 

Upon  the  foregoing  allegations  a  writ  of  review  was  issued. 
A  return  to  said  writ  was  made  by  the  defendants  which 
sets  up  the  pleadings  in  the  original  action  of  Clora  Markle 
Dahlstrom  and  Alvin  Markle,  plaintiffs,  against  the  Portland 
Mining  CJompany,  and  the  Markle  Banking  and  Trust  Com- 
pany, defendants,  and  all  of  the  proceedings  had  in  said 
action  in  said  district  court,  and  also  all  proceedings  con- 
nected with  said  case  of  which  the  plaintiffs  in  this  proceed- 
ing complain. 

Counsel  on  behalf  of  A.  H.  Featherstone  and  the  judge  of 
the  said  district  court  file  their  motion  herein  to  quash  the 
said  writ  of  review  and  to  dismiss  the  petition  or  complaint 
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on  three  grounds:  1.  That  the  plaintiffs  and  petitioners  had 
no  standing  herein,  for  the  reason  that  they  have  a  plain, 
speedy,  adequate  and  complete  remedy  at  law  by  appeal;  2. 
For  the  reason  that  a  writ  of  review  will  not  lie  to  review  a 
judgment  after  the  expiration  of  the  time  limit  for  an  ap- 
peal, unless  circumstances  of  an  extraordinary  character  in- 
tervene, none  of  which  have  been  shown  to  exist  by  the  peti- 
tion ;  3.  For  the  reason  that  the  order  sought  to  be  reviewed 
is  a  special  order  made  after  final  judgment,  and  is  appealable 
under  the  Revised  Statutes  of  the  state  of  Idaho  and  the 
constitution  of  this  state;  4.  For  the  reason  that  it  appears 
that  the  court  had  jurisdiction  of  the  subject  matter  of  the 
suit  and  of  the  parties,  and  therefore  jurisdiction  to  make 
and  enter  the  order  sought  to  be  reviewed. 

Under  the  provisions  of  section  4962  of  the  Revised  Stat- 
utes, a  writ  of  review  may  be  granted  by  any  court,  except  a 
probate  or  justice's  court,  when  an  inferior  tribunal,  board 
or  oflScer  exercising  judicial  functions  has  exceeded  the  juris- 
diction of  such  tribunal,  board  or  officer,  and  there  is  no  ap- 
peal, nor,  in  the  judgment  of  the  court,  any  plain,  speedy  and 
adequate  remedy.  It  will  be  observed  that  two  things  must 
be  shown  to  exist  before  a  writ  of  review  wiU  be  issued.  The 
first  is  that  an  inferior  tribunal,  board  or  officer  exercising 
judicial  functions  has  exceeded  its  jurisdiction;  and,  second, 
that  there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy  and  adequate  remedy.  If,  in  the  case  at  bar, 
the  petitioners  had  an  appeal,  the  motion  to  quash  the  writ 
must  be  granted. 

Under  the  provisions  of  section  9  of  article  5  of  the  con- 
stitution of  Idaho,  the  supreme  court  is  empowered  to  review, 
upon  appeal,  any  decision  of  the  district  courts  or  the  judges 
thereof.  Then  conceding  that  the  court  had  no  jurisdiction 
to  make  the  order  complained  of,  and  the  petitioners  having 
the  right  to  appeal,  they  are  not  entitled  to  have  the  order  of 
the  court  or  judge  reviewed  upon  writ  of  certiorari. 

Section  4880  defines  an  ** order"  as  every  direction  of  a 
court  or  judge  made  or  entered  in  writing  and  not  included 
in  a  judgment.     It  appears  that  at  the  time  of  hearing  the 
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motion  for  said  order  Clora  Markle  Dahlstrom  appeared  spe- 
cially by  her  attorneys,  and  the  Portland  Mining  Company 
appeared  specially  by  its  attorney,  and  resisted  the  said  mo- 
tion. After  that  hearing  the  conrt  made  the  order  com- 
plained of,  and  the  petitioners  had  the  right  to  an  appeal, 
which  we  think  would  have  been  an  adequate  remedy  in  the 
matter.  Said  order  was  made  on  the  1st  of  July,  1905,  and 
an  appeal  therefrom  could  have  been  heard  at  the  October, 
1905,  term  of  this  court.  The  petition  for  the  writ  of  review 
was  filed  in  this  court  on  October  3,  1905,  some  days  after 
the  time  for  taking  such  appeal  had  expired.  The  court  does 
not  intend  to  pass  upon  the  merits  of  the  main  controversy  in 
this  matter.  We  simply  hold  that  the  petitioners  had  the 
right  to  appeal  from  the  order  complained  of  and  should  have 
tAken  an  appeal.  The  statute  provides  that  appeals  from 
certain  orders  must  be  taken  within  sixty  days,  while  the  re- 
view of  certain  other  orders  may  be  had  on  an  appeal  from 
the  judgment  or  from  the  order  granting  or  refusing  a  new 
trial.  It  was  not  intended  that  a  separate  appeal  should  be 
taken  from  every  order  made  in  the  trial  of  a  case,  but  it  was 
intended  to  give  the  supreme  court  jurisdiction  to  review 
every  decision  of  the  district  court.  AU  orders  that  could  as 
well  be  reviewed  on  an  appeal  from  the  judgment  or  from  the 
order  granting  or  refusing  a  new  trial  as  on  separate  appeals, 
should  be  reviewed  on  appeals  from  the  judgment  or  the 
order  granting  or  denying  a  new  trial.  It  appears  from  the 
record  before  us  that  the  time  has  expired  for  an  appeal  from 
the  order  of  July  1, 1905,  but  it  appears  that  a  decree  of  judg- 
ment was  entered  after  said  order  was  made.  An  appeal  may 
be  taken  from  that  judgment  within  a  year  after  the  entry 
thereof.  The  motion  to  quash  the  writ  is  granted,  with  costs 
in  favor  of  A.  H.  Peatherstone. 

Stoekslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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THE  WESTERN  LOAN  AND  SAVINGS  COMPANY,  a 
Corporation,  Appellant,  v.  C.  S.  SMITH,  NELLIE  J. 
SMITH  and  JOHN  W.  GIVENS,  Respondents. 

[85  Pac.  1084.] 

affidavit  to  set  asidk  default  judgment — ^mistake — ^inadvertence, 
Surprise  or  Excusable  Neglect. 

1.  Affidavits  on  motion  to  set  aside  a  default  judgment  under 
the  provisions  of  section  4229  of  the  Revised  Statutes  must  show 
that  the  default  occurred  through  mistake,  inadvertence,  surprise 
or  excusable  neglect. 

2.  An  application  to  set  aside  and  vacate  a  default  judgment  is 
addressed  to  the  sound  discretion  of  the  court  to  which  the  applica- 
tion is  made,  and  unless  it  appear  that  such  discretion  has  been 
abused,  the  order  will  not  be  disturbed  on  appeal. 

3.  The  showing  made  in  this  case  reviewed  and  held  insufficient 
to  authorize  the  setting  aside  a  default  judgment. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  Bingham  County.     Hon.  J.  M.  Stevens,  Judge. 

Plaintiff  moved  on  the  affidavit  of  the  president  and  mana- 
ger of  plaintiff  corporation,  and  the  pleadings  and  files  in 
the  action  to  set  aside  a  default  judgment.  Motion  was  de- 
nied and  plaintiff  appealed.    Affirmed, 

Hansbrough  &  Adamson,  for  Appellant. 

Where  the  allegations  of  an  answer,  pleaded  again  in  the 
affirmative  form,  are  in  effect  only  a  denial  of  the  allegations 
of  the  complaint,  they  do  not  constitute  a  cross-complaint. 
(Goddard  v.  Fulton,  21  Cal.  430;  Shain  v.  Belvin,  79  Cal.  262, 
21  Pac.  747.)  A  cross-complaint  is  improper  and  should  be 
disregarded  where  the  same  matter  is  set  up  in  it  that  is  al- 
ready pleaded  in  the  answer.  {Banning  v.  Banning,  80  Cal. 
271,  13  Am.  St.  Rep.  156,  22  Pac.  210;  Akin  v,  Cassidy,  105 
111.  22;  Baker  v.  Oil  Traction  Co.,  7  W.  Va.  454;  Harrison  v. 
McCormick,  69  Cal.  616,  11  Pac.  456.) 

Matters  which  are  proper  as  a  defense  will  not  be  turned 
into  a  counterclaim  or  cross-complaint  merely  by  a  prayer  for 
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affirmative  relief.  (Shain  v.  Belvin,  79  Cal.  262,  21  Pac.  747 ; 
Doyle  V,  Franklin,  40  Cal.  107.)  There  was  no  new  matter 
set  up  in  either  the  answer  or  alleged  cross-complaint  against 
plaintiff,  and  if  any  new  matter  was  set  up  in  the  answer,  it 
is  deemed  denied  by  plaintiff.     (Rev.  Stats.  1887,  sec.  4217.) 

If  the  defendant  has  a  cause  of  cross-complaint  and  wishes 
affirmative  relief,  his  pleadings  should  show  distinctly  that  it 
was  intended  as  a  cross-complaint ;  if  it  commences  as  follows : 
''And  for  a  further  and  separate  answer  and  defense  to  said 
action  defendant  avers  by  way  of  cross-complaint,'*  the  plead- 
ings will  be  construed  against  the  pleader  and  as  against  him 
it  will  be  treated  as  an  answer  merely.  {Goldman  v.  Bashore, 
80  Cal.  146,  22  Pac.  82 ;  Shain  v.  Belvin,  79  Cal.  262,  21  Pac. 
747;  Meeker  v,  Dalton,  75  Cal.  154,  16  Pac.  764;  5  Ency.  of 
PI.  &  Pr.  680.) 

A  cross-complaint,  like  a  complaint,  must  in  itself  state  all 
the  requisite  facts  to  entitle  the  defendant  to  affirmative  re- 
lief, and  defects  in  it  cannot  be  cured  by  the  averments  of 
any  of  the  other  pleadings.  (Kreichhaum  v.  Melton,  49  Cal. 
50;  Collins  V.  Bartlett,  44  Cal.  371;  Coulthurst  v.  Coulthurst, 
58  Cal.  239.) 

STOCKSLAGER,  C.  J.— Plaintiff  commenced  this  action 
in  the  district  court  of  Bingham  county  against  C.  S.  Smith 
and  Nellie  J.  Smith  to  foreclose  a  mortage  it  had  against  these 
defendants.  The  complaint  alleges  that  on  the  twenty-eighth 
day  of  February,  1891,  defendants  Smith  executed  their  prom- 
issory note  for  the  sum  of  $1,000,  payable  on  or  before  five 
years  after  date  with  interest  at  the  rate  of  nine  per  cent  per 
annum  payable  monthly  in  advance,  to  the  Western  Building 
and  Loan  Association,  a  corporation,  under  the  laws  of  Idaho. 
That  on  the  same  day  defendants  executed  their  mortgage  to 
secure  the  payment  of  the  note  above  referred  to;  that  said 
mortgage  was  duly  acknowledged,  delivered  to  said  corpora- 
tion and  filed  for  record.  That  on  the  tenth  day  of  October, 
1894,  said  Western  Building  and  Loan  Association  assigned, 
transferred  and  delivered  all  its  right,  title  and  interest  in 
and  to  the  note  and  mortgage  to  the  Western  Loan  and  Sav- 
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ings  Company,  which  company  is  now  the  owner  and  holder 
of  said  note  and  mortgage.  That  on  or  about  the  second  day 
of  January,  1900,  an  accounting  and  settlement  was  had  be- 
tween plaintiff  and  C.  S.  Smith,  and  there  was  found  to  be 
a  balance  due  on  said  note  of  $1,104.80,  which  said  amount 
Smith  then  and  there  agreed  in  writing  to  pay ;  that  no  part 
of  said  sum  or  interest  has  ever  been  paid  since  said  date; 
that  on  or  about  the  twenty-first  day  of  August,  1894, 
Charles  S.  and  Nellie  J.  Smith  made  and  delivered  to  one 
Charles  Bunting  their  certain  promissory  note  for  $3,241.60, 
and  to  secure  the  pa3nnent  thereof  executed  and  delivered  to 
said  Bunting  a  certain  mortgage  of  same  date,  duly  acknowl- 
edged, recorded,  etc.  The  property  described  in  the  mort- 
gage is  lots  1,  2,  3,  4  and  5,  block  52,  Danilson  &  Shilling's 
addition  to  Blackfoot,  Idaho,  being  the  same  property  de- 
scribed in  the  mortgage  marked  plaintiff's  exhibit  ''A"  and 
made  a  part  of  the  complaint.  The  ninth  allegation  of  the 
complaint  is  that  the  said  mortgage  given  to  Bunting  is  sub- 
sequent and  inferior  to  the  mortgage  given  by  the  defendants, 
C.  S.  Smith  and  Nellie  J.  Smith,  to  the  Western  Building  and 
Loan  Association.  Then  follows  an  allegation  that  plaintiff 
is  informed  and  believes,  and  therefore  alleges,  that  the  de- 
fendant John  W.  Givens  is  the  assignee  of  the  Bunting  note 
and  mortgage,  and  claims  to  have  some  interest  or  claim  upon 
said  premises,  or  some  part  thereof,  by  virtue  of  being  the 
owner  and  holder  of  said  mortgage,  which  is  subsequent  to  the 
mortgage  of  plaintiffs.  Then  follows  prayer  **for  the  sum  of 
$1,404.80,  with  interest  from  January  2,  1900,  at  nine  per 
cent  per  annum,  ....  that  the  defendants  and  all  persons 
claiming  under  them  subsequent  to  the  execution  of  the  mort- 
gage given  by  said  C.  S.  Smith  and  Nellie  J.  Smith  to  the 
Western  Building  and  Loan  Association  upon  said  premises 
....  may  be  barred  and  foreclosed  of  all  rights,  claims  or 
equity  of  redemption  in  said  premises,"  etc.  To  this  com- 
plaint a  demurrer  was  filed  by  counsel  for  defendant  John 
W.  Givens,  to  wit : 

**1.  That  the  complaint  of  the   plaintiff   herein   does   not 
state  facts  sufiScieut  to  constitute  a  cause  of  action  against 
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the  defendant.  2.  That  said  action  is  barred  by  the  pro- 
visions of  section  4052  of  the  Revised  Statutes  of  Idaho, 
1887. '*  If  the  court  ever  passed  upon  this  demurrer  the 
record  fails  to  disclose  the  order.  On  the  twenty-fifth  day 
of  April,  1905,  defendant  Oivens  filed  what  is  termed  answer 
and  cross-complaint.  In  the  answer,  alleging  as  a  reason  that 
he  has  not  suflScient  knowledge,  information  or  belief  to  an- 
swer positively,  he  denies  all  the  allegations  from  1  to  7 ;  ad- 
mits the  seventh  allegation  which  refers  to  the  execution  and 
delivery  by  the  defendants  Smith  to  Charles  Bunting  of  the 
mortgage  described  in  the  complaint.  Denies  the  eighth  alle- 
gation, which  is  that  the  Bunting  mortgage  is  inferior  to  the 
one  sued  on  by  plaintiff;  admits  the  allegations  of  the  Bunt- 
ing mortgage  with  note  to  defendant  Givens,  and  avers  that 
he  is  now  the  lawful  owner  and  holder  thereof;  that  the  prin- 
cipal sum  has  not  been  paid,  and  no  interest  with  the  excep- 
tion of  $242.45  paid  by  C.  S.  Smith  to  defendant  Givens  on 
February  20,  1899,  and  another  pajmient  made  on  said  inter- 
est by  said  Smith  on  the  thirtieth  day  of  April,  1903. 

The  fourth  allegation  of  the  answer  is  that  the  defendant 
is  informed  and  believes,  and  upon  such  information  and 
belief  alleges,  that  the  plaintiff's  action  herein  is  barred  by 
the  provisions  of  section  4052  of  the  Revised  Statutes  of  Idaho 
of  1887.  And  further  answering  by  way  of  cross-complaint 
against  the  plaintiff  and  each  and  all  of  the  defendants  hereto 
other  than  this  cross-complaint,  the  said  John  Givens  alleges 
as  follows,  to  wit:  1.  Sets  up  the  execution  and  delivery  of 
the  note  by  defendants  Smith  to  Bunting  and  a  copy  thereof ; 
2.  The  execution  and  delivery  of  the  mortgage  to  secure  the 
note ;  3.  The  assignment  of  the  note  and  mortgage  to  Givens ; 
4.  The  payment  of  certain  interest  on  the  note  by  C.  S.  Smith 
and  the  amount  he  claims  to  be  due  on  the  note ;  5.  That  he  is 
the  lawful  owner  and  holder  and  entitled  to  payment,  etc. ;  6. 
That  plaintiff  has,  or  claims  to  have,  interest  in*  or  claim  upon 
said  premises,  or  some  part  thereof,  as  mortgagee  or  otherwise, 
and  refers  to  some  contract  or  claim  held  by  Charles  A. 
Warner,  deceased,  by  virtue  of  a  trust  deed  executed  and 
delivered  by  defendants  Smith  to  said  Warner  for  the  pay- 
Idaho,  Vol.  12—7 
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ment  of  certain  debts,  but  said  interest  or  claim  of  said  War- 
ner is  subsequent  to  and  subject  to  the  lien  of  cross-complain- 
ant's mortgage.  Seventh  only  refers  to  the  power  of  sale 
and  application  of  the  proceeds  in  case  of  default  in  payment, 
etc.,  and  then  follows  prayer  that  cross-complainant  may 
have  judgment  for  $3,241.60,  with  interest  at  one  per  cent 
per  month  from  the  twenty-first  day  of  August,  1894,  and 
usual  prayer  for  general  relief. 

Counsel  for  plaintiffs  demur  to  this  answer  and  cross-com- 
plaint, to  wit:  ** Comes  now  the  plaintiff  in  the  above-entitled 
action  and  demurs  to  the  answer  filed  by  the  defendants  C. 
S.  Smith,  Nellie  J.  Smith  and  John  W.  Qivens,  and  for 
grounds  of  demurrer  allege  as  follows:  That  neither  of  said 
answers  state  facts  sufficient  to  constitute  a  defense  or  action 
against  this  plaintiff."  If  the  court  ever  ruled  upon  this  de- 
murrer the  record  is  silent  as  to  the  order. 

The  next  step  taken  as  shown  by  the  record  was  what  is 
termed  ** Reply  to  answer  and  pretended  cross-complaint," 
which  was  filed  July  3,  1905;  the  first  paragraph  is:  *'That 
as  respects  the  allegations  contained  in  paragraphs  7  and  9  of 
the  answer  of  said  defendant  Givens,  wherein  said  defendant 
alleges  ownership  of  a  certain  note  and  mortgage  executed  by 
his  codefendants,  C.  S.  Smith  and  Nellie  J.  Smith,  to  C.  Bunt- 
ing &  Co.,  and  alleges  that  said  note  and  mortgage  is  superior 
to  the  note  and  mortgage  of  the  plaintiff;  the  plaintiff  an- 
swering upon  information  and  belief  that  the  note  and  mort- 
gage referred  to  and  described  in  said  paragraph  is  barred  by 
the  provisions  of  section  4052  of  the  Revised  Statutes  of  Idaho 
for  1887,  and  that  the  defendant's  alleged  cause  of  action 
thereon,  as  against  this  plaintiff,  is  barred  by  the  provisions  of 
section  4052  of  the  Revised  Statutes  of  Idaho  for  1887."  The 
plaintiff  denies  that  the  plaintiff's  action  is  barred  by  the 
provisions  of  section  4052  of  the  Revised  Statutes  of  Idaho 
for  1887.  And  further  replying  to  the  said  answer  and  pre- 
tended cross-complaint  of  the  said  defendant,  the  plaintiff 
admits  and  alleges  as  follows : 

**1.  Plaintiff  has  no  knowledge,  information  or  belief 
sufficient  to  enable  it  to  reply  to  the  allegations  of  paragraph 
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2  of  said  pretended  cross-complaint  positively,  and  basing  its 
denial  upon  that  ground,  it  denies  each  and  all  of  the  alle- 
gations contained  in  the  said  second  paragraph,  except  as  such 
allegations  are  admitted  by  the  allegations  of  the  complaint 
herein."  Paragraphs  3,  4,  5  and  7  are  denied  on  the  same 
grounds  for  the  same  reasons  and  practically  in  the  same  lan- 
guage as  is  used  in  the  denial  of  paragraphs  1  and  2. 

Respecting  the  sixth  paragraph  in  the  cross-complaint, 
plaintiff  says:  "Respecting  the  allegations  of  the  sixth  para- 
graph of  the  said  pretended  cross-complaint,  the  plaintiff  ad- 
mits that  it  claims  to  have  some  interest  in,  or  claim  upon, 
said  premises  described  in  the  said  pretended  cross-complaint 
as  mortgagee;  but  denies  that  said  interest  and  claim  is  in- 
ferior to,  or  subject  to,  the  lien  of  the  said  cross-complainant's 
mortgage,  but  alleges  that  it  is  superior  to  the  cross-com- 
plainant's mortgage,  and  further  alleges  that  the  said  claim 
and  interest  of  the  plaintiff  is  described  and  set  forth  in  the 
plaintiff's  complaint  herein,  which  is  hereby  referred  to  and 
made  a  part  of  this  reply.  That  as  regards  the  other  matters 
and  things  alleged  in  said  paragraph,  the  plaintiff  has  no 
knowledge,  information  or  belief  concerning  them,  and  basing 
its  denial  upon  that  ground,  denies  each  and  all  of  the  other 
allegations  in  said  paragraph  contained." 

The  eighth  is:  ** Plaintiff  alleges  upon  information  and 
belief  that  the  said  pretended  cause  of  action  alleged  by  the 
cross-complainant  against  his  said  codefendants,  C.  S.  Smith 
and  Nellie  J.  Smith,  and  particularly  as  against  the  said 
plaintiff,  is  barred  by  tbe  provisions  of  section  4052  of  the 
Revised  Statutes  of  Idaho  for  1887. ' ' 

On  the  eighth  day  of  May,  1905,  the  clerk  made  the  follow- 
ing entry:  **In  this  action,  the  plaintiff  having  been  served 
with  copy  of  the  cross-complaint  of  defendant  John  W.  Giv- 
ens,  and  having  failed  to  answer  or  demur  to  said  cross-com- 
plaint, and  the  legal  time  for  answer  having  expired,  the  de- 
fault of  the  plaintiff  in  the  premises  is  hereby  entered  accord- 
ing to  law." 

On  the  ninth  day  of  June,  1905,  a  judgment  was  rendered 
in  favor  of  cross-complainant,  John  W.  Givens,  for  amount 
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prayed  for  in  his  cross-complaint,  ordering  the  property  de- 
scribed in  the  complaint  to  be  sold  by  the  sheriff  of  Bingham 
County,  and  the  proceeds  arising  therefrom  to  be  applied  on 
the  judgment  of  defendant  Givens,  and  further  adjudging 
the  claim  of  plaintiff  barred  by  the  statute  of  limitations  &s 
to  the  claim  of  croes-complainant  Givens.  On  the  same  day 
the  judgment  was  filed  with  the  clerk  of  the  court.  Counsel 
for  plaintiff  moved  to  set  aside  the  default  entered  by  the 
clerk,  and  to  vacate  and  set  aside  the  judgment  of  the  court 
entered  thereunder:  I.  '*That  the  purported  cross-com- 
plaint is  not  actually  or  in  effect  a  cross-complaint  as  against 
plaintiff  in  the  following  particulars,  to  wit:  a.  That  there 
is  no  demand  or  cause  of  action  existing  or  shown  to  exist  as 
appears  from  the  alleged  cross-complaint  in  favor  of  the  said 
J.  W.  Givens  and  against  the  said  Western  Loan  and  Savings 
Company;  b.  /That  the  matters  and  things  alleged  in  the 
said  pretended  cross-complaint  as  against  this  plaintiff  con- 
stitute merely  a  denial  of  the  allegations  contained  in  the 
plaintiff's  complaint,  and  as  such  amount  merely  to  an  answer 
to  the  complaint,  and  to  such  answer  the  plaintiff  has  made 
an  appearance  by  demurrer;  c.  That  as  respects  the  said 
plaintiff,  the  only  claim  made  in  the  said  pretended  cross- 
complaint  is  that  the  mortgage  of  said  Givens  is  superior  to 
the  mortgage  of  the  plaintiff ;  and  that  this  contention  is  made 
with  equal  force  in  the  answer  of  said  Givens  to  the  complaint, 
and  that  this  question  is  the  sole  issue  between  the  plaintiff 
and  the  said  J.  W.  Givens,  and  the  plaintiff  is  nowhere  in 
default  upon  said  issue,  but  denied  under  oath  in  its  com- 
plaint; that  said  Givens  holds  a  superior  lien  to  the  plaintiff's 
lien,  and  has  alleged  under  oath  therein  that  its  lien  is  su- 
perior; and  the  said  Givens  in  his  answer  has  denied  said 
allegations  of  the  complaint,  and  the  said  allegations  sub- 
stantially bring  the  parties  to  issue  upon  that  point ;  d.  That, 
said  pretended  cross-complaint  states  no  grounds  for  affirm- 
ative relief  against  the  said  plaintiff  upon  which  judgment 
against  the  plaintiff  could  be  based,  and  the  said  cross-com- 
plaint does  not  pray  for  any  relief  against  the  said  plaintiff, 
and  is  not  entitled  to  any  relief  against  the  said  plaintiff 
either  upon  default  of  the  plaintiff  or  otherwise. 
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"II.  That  the  said  Givens  was  not  legally  entitled  to  en- 
ter the  default  of  the  plaintiff  on  the  said  cross-complaint 
for  the  following  reasons:  a.  That  the  said  pretended  cross- 
complaint  is  contained  in  an  instrument  entitled,  'Answer 
and  Cross-complaint'  and  is  therein  set  up  by  way  of  and  as 
part  of  the  answer  as  is  shown  by  its  first  paragraph,  and 
the  said  plaintiff  has  duly  appeared  and  plead  to  said  answer 
by  filing  a  demurrer  thereto ;  b.  That  the  plaintiff  appeared 
in  said  action  by  filing  the  original  complaint  and  by  filing 
a  demurrer  to  the  answer  of  said  Qivens,  notwithstanding 
which  the  default  of  the  plaintiff  was  entered  by  the  clerk 
without  giving  the  plaintiff  any  notice  as  required  by  law. 

"III.  That  if  said  pretended  cross-complaint  is  a  valid 
and  subsisting  cross-complaint  against  the  plaintiff,  the  plain- 
tiff's failure  to  demur  or  answer  to  .the  same  by  express 
reference,  is  due  to  mistake,  accident,  surprise,  inadvertence 
and  excusable  neglect,  as  follows,  to  wit:  That  as  shown  by 
the  complaint  the  plaintiff  holds  the  first  and  superior  lien 
upon  the  premises  described  therein,  and  that  the  mortgage 
of  J.  W.  Givens  is  inferior  to  that  of  plaintiff.  That  it  was 
to  determine  this  point  only  that  said  J.  W.  Givens  was  made 
a  party  to  this  action.  That  the  answer  and  pretended  cross- 
complaint  of  said  Givens  alleges  no  facts  which  controvert 
this  contention  of  plaintiff  and  that  it  never  was,  and  is  not 
now,  the  intention  of  plaintiff  to  abandon  this  contention. 
That  when  the  answer  and  cross-complaint  of  said  Givens  was 
served  upon  plaintiff's  attorney,  H.  K.  Linger,  the  said  at- 
torney, through  mistake  and  accident,  overlooked  the  fact  that 
that  cross-complaint  was  directed  against  the  plaintiff.  He 
supposed  that  the  answer  was  directed  against  the  plaintiff, 
and  that  the  cross-complaint  was  directed  against  the  defend- 
ants only,  C.  S.  Smith  and  Nellie  J.  Smith.  That  on  this 
account  the  plaintiff,  through  its  attorney,  interposed  a  plead- 
ing, to  wit,  a  demurrer  to  the  answer  only,  but  intended  by 
the  said  pleading  to  demur  to  all  matters  alleged  by  the  said 
J.  W.  Givens  against  the  plaintiff  in  the  said  answer  and 
cross-complaint. 
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**IV.  That  the  said  plaintiff  has  a  substantial  defense 
upon  the  merits  to  any  claim  made  by  the  said  defendant,  J. 
W.  Givens,  in  the  said  cross-complaint." 

This  motion  is  supported  by  the  affidavit  of  P.  W.  Madson, 
president  and  manager  of  plaintiff  corporation  after  stating 
that  the  plaintiff  is  the  owner  and  holder  of  the  note  described 
in  the  complaint ;  that  it  is  the  first  lien  on  the  premises  de- 
scribed in  plaintiff's  mortgage,  and  superior  to  the  lien  of 
defendant  Given 's  mortgage  set  up  in  his  cross-complaint, 
and  as  a  reason  why  the  default  of  plaintiff  should  be  vacated 
and  the  judgment  entered  in  favor  of  Givens  vacated,  says: 
**That  the  attorneys  in  the  above-entitled  action  were  C.  S. 
Price  of  Salt  Lake  and  H.  K.  Linger  of  Idaho  Falls,  Idaho. 
That  the  answer  and  cross-complaint  of  the  defendant  J.  W. 
Givens  was  served  upon  H.  K.  Linger,  who  mailed  the  same 
to  C.  S.  Price  of  Salt  Lake  City.  That  said  C.  S.  Price  di- 
rected H.  K.  Linger  to  file  a  demurrer  to  the  said  answer. 
That  the  said  H.  K.  Linger,  upon  receipt  of  said  letter, 
drafted  a  demurrer  to  the  said  answer  and  filed  the  same. 
That  at  said  time  he  was  under  the  impression  that  he  was 
pleading  to  the  whole  of  the  pleadings  filed  by  J.  W.  Givens. 
That  he  did  not  have  the  answer  and  cross-complaint  before 
him  at  the  time,  and  his  recollection  was  that  simply  an  an- 
swer was  filed  as  to  the  said  plaintiff,  and  for  that  reason  his 
demurrer  ran  to  the  answer  simply.  That  it  was  the  pro- 
posed intention  of  said  Price  and  said  Linger  and  the  said 
plaintiff  to  demur  to  both  the  answer  and  to  said  cross-com- 
plaint, and  that  it  was  by  reason  of  the  foregoing  accident 
and  mistake  that  the  cross-complaint  was  not  expressly  men- 
tioned in  said  demurrer." 

In  the  order  overruling  this  motion  it  was  shown  that  H. 
K.  Linger,  G.  H.  Hansbrough  and  James  Ingebretsen  ap^ 
peared  for  the  plaintiff  in  the  argument  of  the  motion.  On 
the  first  day  of  July,  1905,  the  motion  was  overruled.  This 
is  practically  a  complete  record  of  this  case,  and  is  given  in 
order  that  the  facts  just  as  they  were  before  the  trial  court 
may  be  understood. 

The  application  to  vacate  and  set  aside  the  default  entered 
by  the  clerk  and  also  the  judgment  entered  thereafter  was 
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within  the  sound,  legal  discretion  of  the  trial  court,  and 
unless  it  is  shown  that  there  has  been  an  unwarranted  ex- 
ercise of  that  discretion,  this  court  will  not  disturb  the  order 
and  judgment.  It  must  be  borne  in  mind  that  the  trial  court 
has  so  many  opportunities  in  the  proceedings  in  the  lower 
court  to  know  and  understand  the  real  situation  of  each 
case  there  pending.  We  know  nothing  of  the  conditions 
only  as  they  may  be  made  to  appear  upon  paper,  and  many 
things  transpire  which  furnish  the  lower  court  light  that 
cannot  be  brought  to  our  attention.  It  is  for  this  rea- 
son that  the  trial  courts  have  been  given  large  discretionary 
power  over  the  proceedings  in  those  courts,  and  is  the  founda- 
tion for  the  almost,  if  not  quite,  universal  rule  that  appel- 
late courts  will  not  interfere  with  the  discretionary  orders 
governing  the  proceedings  and  conduct  of  the  business  of 
the  lower  courts.  It  is  urged  by  learned  counsel  for  appel- 
lant that  there  is  apparent  from  the  record  a  clear  abuse 
of  discretion  in  refusing  to  vacate  the  order  of  the  clerk 
in  entering  the  default  of  plaintiff,  and  in  ordering  judg- 
ment for  cross-complainant  Givens  for  the  amount  found 
due  on  his  note  and  mortgage  as  shown  by  his  answer  and 
cross-complaint.  It  is  shown  by  the  complaint  that  plaintiff 
recognized  that  Givens  had,  or  pretended  to  have,  some 
kind  of  a  claim  adverse  to  plaintiff's  interest  in  the  prop- 
erty in  controversy,  otherwise  it  would  not  have  made  him 
a  defendant,  and  thereby  required  him  to  come  in  and  set 
out  by  proper  pleadings  whatever  claim  he  might  have. 
After  such  service  on  Givens  it  was  necessary  for  him  to 
plead  his  claim  in  this  action  or  his  right  would  be  barred 
by  the  statute.  He  could  not  do  so  by  answer,  neither  could 
he  plead  by  counterclaim.  He  could  only  deny  the  superior- 
ity of  plaintiff's  claim  by  answer  and  plead  priority  of  his 
by  cross-complaint.  The  statute  of  this  state  makes  a  dis- 
tinction between  a  counterclaim  and  a  cross-complaint.  If 
plaintiff  had  conunenced  its  action  against  Givens,  alleg- 
ing that  he  was  indebted  to  it  in  a  given  amount  of  money 
due  on  a  note  and  mortgage,  he  might  meet  the  issue  by 
answer  alone,  or  if  he  desired  to  show  that  in  the  settlement 
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of  their  differences  there  was  money  due  him  not  shown 
by  the  complaint,  then  he  could  show  that  fact  by  counter- 
claim. If,  as  in  the  case  at  bar,  Oivens  does  not  claim  any- 
thing from  the  plaintiff,  but  does  claim  that  the  same 
property  plaintiff  is  attempting  to  subject  to  its  mortgage 
is  subject  to  a  prior  lien  by  mortgage  of  which  he  is  the  as- 
signee, then  he  must  answer  denying  the  superiority  of  plain- 
liff's  lien  and  set  his  out  by  way  of  cross-complaint.  This 
being  the  law  in  this  state,  Allen  v.  Breusing,  32  111.  505, 
Parker  v.  Cochrane,  11  Colo.  363, 18  Pac.  209 ,  Rood  v.  Taft,  94 
Wis.  380,  69  N.  W.  183,  Oufin  v.  Madigon,  28  Wis.  158,  Aqua 
Pura  Co,  V,  Mayor,  10  N.  Mex.  6,  60  Pac.  208,  50  L.  R.  A.  224,  do 
not  apply,  as  they  all  deal  with  counterclaims,  and  correctly 
state  the  law  as  we  understand  applicable  to  counterclaims  in 
the  states  referred  to,  and  would  be  good  authority  in  this  state 
were  we  dealing  with  a  counterclaim.  For  a  further  discussion 
of  cross-complaint  and  counterclaim,  see  Hunter  v.  Porter, 
10  Idaho,  72,  86,  77  Pac.  434.  It  is  urged  that  the  cross-com- 
plaint does  not  set  out  facts  entitling  Givens  to  affirmative 
relief,  and  that  there  was  no  prayer  for  specific  relief.  We 
cannot  agree  with  this  contention.  It  stated  the  facts  leading 
up  to  the  assignment  of  the  note  and  mortgage  to  cross- 
complainant;  that  it  is  a  superior  lien  to  that  of  plaintiff 
as  shown  by  the  complaint;  and  the  answer  puts  in  issue 
the  bar  of  the  statute  of  limitations.  The  prayer  is  specific 
as  to  amount,  and  asks  that  he  may  have  such  ''other  and 
further  relief  in  the  premises  as  to  this  court  may  seem 
meet  and  agreeable  to  equity."  We  think  the  cross-complaint 
fully  apprised  the  plaintiff  that  Givens  was  seeking  thereby 
to  contest  the  superiority  of  his  lien  over  that  of  the  plain- 
tiff, and  that  it  became  the  duty  of  appellant  to  meet  the 
issue  by  an  answer  to  this  cross-complaint.  We  also  think 
the  prayer  of  the  cross-complaint  was  sufficient  to  authorize 
the  court  in  rendering  the  judgment  as  shown  by  the  record, 
unless  the  adjudication  as  shown  by  the  judgment  that  the 
action  of  plaintiff  was  barred  by  the  statute  of  limitations 
as  to  the  claim  of  cross-complainant  was  unauthorized  by 
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the  pleadings  as  they  stood  at  the  time  of  the  rendition  of  the 
judgment. 

Again,  as  to  the  discretion  of  the  court,  or  its  abuse  thereof, 
as  shown  by  the  record,  there  is  but  one  affidavit  filed 
in  support  of  the  motion  to  set  aside  the  default  and  judg- 
ment. Mr.  P.  W.  Madson,  the  president  and  manager  of 
plaintiff  corporation,  attempts  to  enlighten  the  court  upon' 
the  course  pursued  by  his  counsel,  Mr.  Price  of  Salt  Lake 
and  Mr.  Linger  of  Idaho  Falls,  when  they  received  the  an- 
swer and  cross-complaint  filed  by  cross-complainant  Givens. 
It  is  urged  that  from  this  affidavit,  together  with  the  facts 
shown  by  the  record,  the  court  should  have  granted  the 
motion  of  appellant  and  relieved  it  of  the  default  entered 
by  the  clerk  and  the  judgment  on  such  default.  We  are  of 
the  opinion  there  is  enough  stated  in  the  motion,  if  supported 
by  sufficient  affidavits  or  some  good  reason  shown  why  they 
could  not  be  procured,  to  have  warranted  this  court  in  saying 
that  a  refusal  to  grant  relief  would  have  been  an  abuse  of 
legal  discretion.  There  is  no  showing  why  the  affidavit  of 
Attorney  Price  of  Salt  Lake  and  Mr.  Linger  of  Idaho  Falls 
were  not  filed  in  support  of  this  motion ;  they  were  the  parties 
of  all  others  who  could  have  enlightened  the  court  upon 
the  reasons  why  the  demurrer  did  not  run  against  the  cross- 
complaint  as  well  as  the  answer,  and  if  there  was  any  rea- 
sonable excuse  for  such  inadvertence,  mistake  or  neglect, 
they  could  have  so  stated  in  an  affidavit.  If  such  showing 
had  been  made  it  is  possible,  and  even  probable,  that  the 
learned  judge  of  the  lower  court  would  have  granted  the 
relief  demanded  by  the  motion.  It  was  shown  by  the  judg- 
ment-or  order  overruling  the  motion  that  Mr.  Linger  was 
present  and  participated  in  the  argument  of  the  motion. 
We  cannot  understand  why  Mr.  Linger  did  not  supply  the 
record  with  his  affidavit  stating  the  facts  as  stated  in  the 
affidavit  of  the  president  of  plaintiff.  He  certainly  knew  the 
real  facts  so  far  as  he  is  connected  with  them  in  the  affidavit 
filed  by  Mr.  Madson  better  than  anyone  else,  and  hence 
was  better  prepared  to  convince  the  court  by  his  affidavit 
that  plaintiff  was  entitled  to  relief  on  the  grounds  of  mis- 
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take,  inadvertence,  surprise  and  excusable  neglect  on  his 
part  or  on  the  part  of  his  associate,  Mr.  Price,  than  anyone  else. 
He  might  have  supported  his  affidavit  by  one  from  Mr.  Price. 
If  either  or  both  of  their  affidavits  had  been  filed,  it  would  per- 
haps have  had  more  weight  in  the  lower  court  and  certainly  in 
this  court,  than  the  affidavit  upon  which  appellant  relies. 

This  court  in  a  very  recent  case  entitled  D.  Holzemcm  &  Co. 
et  al,  v.  Wm.  Henneberry,  11  Idaho,  428,  83  Pac.  497,  dis- 
cussed the  discretion  of  the  trial  court  in  setting  aside  or  refus- 
ing to  set  aside  a  default  judgment.  Mr.  Justice  Ailshie 
said: 

**It  is  a  well-established  principle  that  the  granting  or  refus- 
iijg  an  order  of  this  kind  rests  in  the  sound  legal  discretion  of 
the  court  to  which  the  application  is  made,  and  that  unless 
it  appears  that  such  discretion  has  been  abused,  the  order 
will  not  be  disturbed  on  appeal";  citing  Bailey  v.  Taaffe. 
29  Cal.  422,  note  in  58  Am.  Dec.  392 ;  Holland  Bank  v.  Lieu- 
alien,  6  Idaho,  127,  53  Pac.  398. 

As  to  the  merits  of  the  respective  parties  to  this  action,  we 
express  no  opinion  as  plaintiff  is  entitled  to  a  hearing  on  his 
complaint,  and  the  answer  filed  by  cross-complainant  Givens. 
Neither  do  we  express  an  opinion  as  to  the  bar  of  the  statute 
of  limitations  which  each  of  the  contesting  parties  seeks  to 
invoke  against  the  other.  We  find  no  error  in  the  record 
and  the  judgment  is  affirmed.     Costs  to  respondent, 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 

ON    PETITION     FOR    REHEARINO. 
(May  26,  1906.) 

SULLIVAN,  J. — A  petition  for  rehearing  has  been  filed 
in  this  case,  and  one  point  of  contention  therein  is  that  there 
was  no  cross-complaint  filed  in  the  case.  We  are  unable  to 
agree  with  their  contention.  The  answer  is  entitled,  **  An- 
swer and  Cross-complaint.'*  While  the  answer  and  cross- 
complaint  is  contained  in  one  instrument,  we  find  the  follow- 
ing in  the  tenth  paragraph  of  the  complaint;  **And  further 
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answering  by  way  of  cross-complaint  against  the  plaintiff  and 
each  and  all  of  the  defendants  hereto,  the  said  John  W.  Givens 
alleges  as  follows,  to  wit."  Then  follows  a  statement  of  a 
cause  of  action  arising  on  a  promissory  note  given  by  the 
other  defendants,  Smith  and  wife,  for  the  sum  of  $3,241.60, 
and  secured  by  mortgage  on  at  least  a  part  of  the  real  estate 
described  in  the  complaint;  and  said  defendant  Givens  in 
said  cross-complaint  prays  for  judgment  against  the  defend- 
ants Smith  and  wife  for  said  sum  and  the  foreclosure  of 
his  mortgage,  and  that  the  defendants  and  all  persons  claim- 
ing under  them  or  either  of  them  may  be  barred  and  fore- 
closed of  all  rights  or  equity  of  redemption  in  said  premises 
or  any  part  thereof. 

While  it  may  not  be  a  good  practice  to  embody  in  the  same 
instrument  an  answer  and  a  cross-complaint,  we  know  of  no 
provision  of  the  statute  prohibiting  that  method  of  plead- 
ing, and  it  is  clear  to  us  that  a  cross-complaint  is  pleaded 
in  this  action  which  was  not  answered. 

The  next  contention  of  counsel  in  the  petition  for  a  re- 
hearing is  that  the  judgment  could  not  be  sustained  for  the 
reason  that  it  was  not  properly  entered,  in  that  it  was  not  a 
judgment  rendered  during  the  trial  of  the  main  cause,  but 
a  separate  and  distinct  judgment  rendered  after  the  default  of 
the  plaintiff  had  been  entered  for  not  answering  the  cross-com- 
plaint. While  it  might  have  been  better  to  have  entered  a 
judgment  covering  the  entire  case  made  by  the  complaint, 
answer  and  cross-complaint,  we  know  of  no  reason  why  a 
defendant  who  files  a  cross-complaint  and  asks  therein  dis- 
tinct and  separate  relief  should  not  be  entitled  to  a  judgment 
in  his  favor  on  cross-complaint,  provided  the  plaintiff  fails 
to  answer  the  cross-complaint.  The  plaintiff  no  doubt  has 
a  right  to  have  a  judgment  entered  in  the  main  action,  and 
the  trial  court  has  the  authority  to  enter  such  judgment 
as  may  be  right  in  the  premises. 

For  the  reasons  above  stated,  a  rehearing  is  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(February  27,  1906.) 

AMBERGRIS  MINING  COMPANY,  Appellant,  v.  HARRY 
L.  DAY  et  al.,  Respondents. 

[85  Pac.  109.] 

MnnNO  Law — Adverse  Suit — Evidence  of  Mineral  Deposit — Compari- 
son With  Contiguous  Claim — Examination  op  Claim — ^Proop  op 
Mineral  Discovery. 

1.  Evidence  of  the  indications  miners  had  successfully  followed 
in  the  same  district  and  on  contiguous  ground  in  attempting  to 
find  a  lode  or  mineral  deposit  is  admissible  in  determining  as  to 
whether  or  not  a  valid  mineral  discovery  has  been  made  by  one  who 
attempted  to  locate  a  lode  claim  on  similar  indications  and  show- 
ing upon  adjacent  ground. 

2.  It  is  incompatible  fsnth  the  spirit  of  judicial  inquiry  to  allow 
a  litigant  to  introduce,  for  comparison,  evidence  of  indications  and 
conditions  found  on  a  particular  mining  property  which  led  up  to  a 
rich  ore  body  over  which  he  has  absolute  control,  and  from  which 
he  may  exclude  every  other  person,  unless  such  litigant  permit  hie 
adversary  to  examine  and  inspect  such  property  for  the  purpose  of 
introducing  rebuttal  evidence  if  he  so  desires;  and  where  such  evi- 
dence is  admitted  and  examination  of  the  property  is  denied  the 
adverse  party,  a  new  trial  will  be  granted. 

3.  As  between  a  prior  and  subsequent  locator  of  the  same  ground 
as  a  lode  claim,  the  courts  will  view  the  evidence  tending  to  es- 
tablish the  senior  locator's  discovery  in  the  most  favorable  light 
such  evidence  will  reasonably  justify. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, for  Shoshone  County.     Hon.  Ralph  T.  Morgan,  Judge. 

Suit  by  plaintiff  in  support  of  an  adverse  claim  to  cer- 
tain mining  ground  in  conflict  between  the  Anna  and  Am- 
bergris lode  claims.  Judgment  for  defendants.  Plaintiff 
moved  for  a  new  trial,  which  motion  was  denied,  whereupon 
plaintiff  appealed  from  both  the  judgment  and  the  order. 
Reversed,  and  new  trial  ordered. 
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Albert  Allen  and  John  P.  Gray,  for  Appellant. 

The  ground  within  the  Anna  as  staked  and  marked  would 
not  be  open  to  location,  providing  the  discovery  was  sufficient 
upon  which  to  base  a  valid  location,  until  the  19th  of  Oc- 
tober, 1901.  The  discovery  of  the  Ambergris  was  made  on 
the  4th  of  October,  but  as  against  the  Anna  would  date  from 
the  25th  of  October,  the  day  when  the  location  notice  was 
posted  upon  the  claim.  This  is  not  in  contravention  of  the 
decision  of  the  supreme  court  of  the  United  States  in  Belk  v. 
Meagher,  104  U.  S.  279,  26  L.  ed.  735,  but  comes  within  the 
rule  as  announced  by  Judge  Moody  in  Caledonia  Gold  Min. 
Co.  V.  Noonin,  3  Dak.  189,  14  N.  W.  426. 

There  was  no  valid  discovery  even  if  respondents'  testi- 
mony was  true.  {Doe  v.  Waterloo  Min.  Co.,  54  Fed.  935, 
82  Fed.  45 ;  Mt.  Diablo  etc.  Min.  Co.  v.  Callison,  5  Saw.  439, 
Fed.  Gas.  No.  9886.) 

Evidence  as  to  what  sort  of  indications  other  miners  would 
follow  in  attempting  to  find  lode  is  admissible,  not  as  stat- 
ing the  opinion  of  third  parties,  but  as  stating  the  value  of 
the  indications  in  the  mining  community.  {Harrington  v. 
Chambers,  3  Utah,  94,  1  Pac.  362;  Chambers  v.  Harrington, 
111  U.  S.  350,  28  L.  ed.  452,  4  Sup.  Ct.  Eep.  428.) 

A  location  can  only  be  made  upon  the  actual  discovery  of 
the  vein  or  lode.  {King  v.  Amy  etc.  Min.  Co.,  152  U.  S.  222, 
38  L.  ed.  419,  14  Sup.  Ct.  Rep.  510;  Copper  Globe  Min.  Co. 
V.  Allm/m,  23  Utah,  410,  64  Pac.  1019;  Nevada  Sierra  Oil 
Co.  V.  Home  Oil  Co.,  98  Fed.  671 ;  Erhardt  v.  Boaro,  113  U.  S. 
527,  28  L.  ed.  1113,  5  Sup.  Ct.  Eep.  560.) 

There  is  a  material  difference  between  a  discoverer  being 
willing  to  spend  his  time  and  money  in  exploiting  the  ground 
and  being  justified  in  doing  so.  (Lindley  on  Mines,  2d  ed., 
p.  609;  Burke  v.  McDonald,  2  Idaho,  679,  33  Pac.  49.) 

Where  it  is  clear  from  the  evidence  that  no  valid  loca- 
tion of  the  plaintiff's  claim  is  made  on  the  ground  as  found 
by  the  trial  court,  the  decree  in  favor  of  plaintiff  must  be 
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reversed   and   decree  for  the   defendant  ordered.     {Copper 
Globe  Min.  Co.  v.  Allman,  23  Utah,  410,  64  Pae.  1020.)^ 

M.  A.  Folsom  and  W.  E.  Borah,  for  Respondents. 

The  law  does  not  require  any  particular  degree  of  rich- 
ness in  order  to  support  a  quartz  claim  location.  It  only 
requires  that  there  shall  be  sufficient  indications  to  justifj'^  a 
reasonably  prudent  person  in  spending  his  time  and  money  in 
its  development.  {Muldrick  v.  Brown,  37  Or.  185,  61  Pae. 
428.) 

Under  the  requirements  of  the  law,  a  valid  location  of  a 
mining  claim  may  be  made  whenever  the  prospector  has  dis- 
covered such  indications  of  mineral  that  he  is  willing  to 
spend  his  time  and  money  in  following  it  with  the  expecta- 
tion of  finding  ore.  {Burke  v.  McDonald,  3  Idaho,  296, 
29  Pae.  98;  Hays  v.  Lavagnino,  17  Utah,  185,  53  Pae.  1029.) 

When  the  locator  of  a  mining  claim  finds  rock  in  place 
containing  mineral  in  sufficient  quantity  to  justify  him  in 
spending  his  time  and  money  in  prospecting  and  developing 
the  claim,  he  has  made  a  discovery  within  the  meaning  of 
the  statute,  whether  the  rock  or  earth  is  rich  or  poor  or 
assays  high  or  low,  with  his  qualification:  That  the  defi- 
nition of  a  lode  must  always  have  such  reference  to  the 
formation  and  peculiar  characteristics  of  the  ore  district  in 
which  the  lode  or  vein  is  found.  {Migeon  v,  Montana  Cent. 
By,  Co,,  77  Fed.  254,  23  C.  C.  A.  156 ;  Iron  etc.  Min.  Co.  v. 
M,  &  S.  0,  S.  M.  Co,,  143  U.  S.  394,  36  L.  ed.  201,  12  Sup. 
Ct.  Rep.  543;  Book  v.  Justice  Min.  Co,,  58  Fed.  120;  McShane 
V,  Kcnklc,  18  :\lont.  208,  56  Am.  St.  Rep.  578,  44  Pae.  979, 
33  L.  R.  A..851.) 

Where  there  are  found  seams  or  veins  of  mineral  matter 
which  had  induced  other  miners  to  locate  claims  in  the  same 
district,  it  would  be  sufficient  to  constitute  a  location.  {Sho- 
shone Min,  Co,  V,  Butter,  87  Fed.  801,  31  C.  C.  A.  223;  1  Lind- 
ley  on  I\lines,  2d  ed.,  sec.  336 ;  1  Snyder  on  Mines,  sec.  345 ; 
Iron  S.  M.  Co.  v.  Chetsman,  116  U.  S,  529,  29  L.  ed.  712, 
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Hyman  v.  Wkeeler,  29  Fed.  347;  Jupiter  v.  Bodie  etc,  Min, 
Co,,  11  Fed.  666,  7  Saw.  96 ;  Doe  v,  Waterloo  Min,  Co,,  54  Fed. 
935;  O'Donnell  v,  Glenn,  8  Mont.  248,  19  Pac.  302.) 

A  relocator  cannot  avail  himself  of  the  mineral  in  the  public 
lands  which  another  has  discovered  until  the  former  dis- 
coverer has  in  fact  abandoned  the  claim  or  under  the  law 
has  forfeited  his  right  thereto.  (Book  v.  Justice,  58  Fed.  128 ; 
Souter  V.  McOicire,  78  Cal.  543,  21  Pac.  183 ;  Erwin  v.  Perego, 
93  Fed.  612,  35  C.  C.  A.  482 ;  Owilin  v,  Donellon,  115  U.  S. 
49,  29  L.  ed.  348,  5  Sup.  Ct.  Rep.  110,  Qtiigley  v,  Gillette,  101 
Cal.  469,  35  Pac.  1040;  Harm  v.  Kellogg,  117  Cal.  484,  49  Pac. 
708;  Belk  V.  Meagher,  104  U.  S.  279,  26  L.  ed.  735.) 

AILSHIE,  J. — This  suit  was  instituted  by  the  appellant 
in  support  of  an  adverse  claim  to  that  portion  of  mining 
ground  in  conflict  between  the  Anna  and  Ambergris  lode 
claims.  The  appellant  is  the  owner  of  the  Ambergris  lode 
and  the  respondents  are  the  owners  of  the  Anna  lode.  The 
respondents  base  their  claim  upon  a  location  dated  the 
nineteenth  day  of  August,  1901,  on  which  date  Paulson  and 
Hutton,  who  were  two  of  the  owners  of  the  Hercules  lode 
claim,  made  their  location  of  the  Anna  claim,  and  there- 
after, on  August  31st,  caused  the  same  to  be  duly  recorded. 
On  the  fourth  day  of  October,  1901,  John  King,  the  prede- 
cessor in  interest  of  the  appellant,  made  discovery  of  the  Am- 
bergris claim  and  posted  what  he  terms  a  preliminary  notice, 
and  marked  the  boundaries  of  the  claim  and  performed  the 
location  work.  On  October  25th,  King  posted  legal  and  law- 
ful notice  on  the  Ambergris  claim,  and  on  the  same  date 
caused  the  notice  to  be  duly  recorded.  The  Ambergris  location 
overlapped  a  portion  of  the  Anna  claim.  The  conflict  is 
shown  by  plaintiff's  exhibit  '*E,"  which  also  shows  the 
location  of  the  Anna  and  Ambergris  with  relation  to  the 
Hercules,  concerning  which  considerable  evidence  was  intro- 
duced and  about  which  there  is  much  controversy  in  this  case. 
For  convenience  in  reference,  exhibit  **E"  will  be  included 
herein,  and  is  as  follows : 
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Respondents  applied  for  a  patent  to  the  Anna,  and  the  appel- 
lant thereupon,  within  the  statutory  time,  filed  an  adverse 
claim  and  commenced  this  suit  in  support  thereof.  The 
appellant  bases  its  claim  to  the  right  of  possession  of  the 
ground  in  conflict  upon  the  grounds;  '*1.  Because  of  the 
fact  that  the  Anna  is  not  based  upon  any  valid  discovery 
of  the  ledge,  lode  or  vein  of  mineral-bearing  rock  in  place; 
2.  Becauso  the  respondents  did  not  within  sixty  days  from 
the  date  of  their  location  perform  the  location  work  required 
by  law.''  The  cause  was  tried  by  the  court  and  findings  of 
fact  and  conclusions  of  law  were  made  and  filed,  and  judgment 
was  thereupon  entered  in  favor  of  the  defendants.    Plain- 
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tiflf  moved  for  a  new  trial,  which  motion  was  denied,  and 
thereupon  appealed  from  the  judgment  and  order  denying 
its  motion  for  a  new  trial.  After  the  plaintiff  had  introduced 
its  evidence  and  rested  its  case,  the  defendant,  August  Paul- 
son, was  sworn  and  examined  on  behalf  of  the  defense,  and 
testified  to  his  acquaintance  and  familiarity  with  the  Hercules 
and  Fire  Ply  claims,  which  are  adjoining  claims.  He  was 
thereupon  asked  the  following  question:  *'What  did  you 
find  in  those  claims  at  that  time  on  the  Fire  Fly?*'  To  this 
question  counsel  for  the  plaintiff  objected  on  the  ground  of 
incompetency  and  that  evidence  of  the  nature,  condition  and 
character  of  the  Hercules  vein  was  wholly  immaterial,  and 
on  the  further  ground  that  the  plaintiff  had  not  been  per- 
mitted to  examine  the  Hercules  property.  The  objection 
was  overruled  by  the  court,  and  the  witness  thereupon  nar- 
rated the  conditions  which  led  up  to  the  discovery  of  the 
Hercules  vein  and  the  character  of  the  gangue  and  vein 
matter  and  ore  body  therein,  and  the  fact  that  he  found 
soft  white  porphyry  carrying  mineral  traces  and  mixed  with 
the  ore  body.  The  witness  described  the  same  kind  of  ore, 
vein  and  gangue  matter  in  the  Fire  Fly  and  then  testified 
to  finding  similar  surface  conditions  at  the  Anna  claim.  He 
also  testified  that,  judging  from  the  character  of  rock  and  the 
formation  and  traces  of  ore  as  found  on  the  Hercules  at  the 
time  of  its  discovery,  and  the  fact  that  those  indications  and 
traces  led  to  the  development  of  a  rich  and  paying  mine 
in  the  Hercules,  a  miner,  familiar  with  those  facts  and  the 
peculiar  formation  in  that  particular  locality,  would  be  justi- 
fied in  locating  another  claim  in  the  same  vicinity  based 
upon  similar  rock  and  like  mineral  traces,  and  outcroppings 
and  formation.  Several  other  witnesses  testified  on  behalf  of 
the  defendants,  over  the  objection  of  plaintiff,  to  the  same  effect 
and  like  conditions  and  circumstances  as  that  testified  to  by 
Paulson.  After  the  defendants  had  introduced  all  their  evi- 
dence and  rested  their  case,  counsel  for  plaintiff  moved  the 
court  for  an  order  permitting  plaintiffs'  witnesses  to  examine 
and  inspect  the  Hercules  mine,  and  that  for  such  purpose 
the  court  might  continue  the  further  hearing  of  the  case 
Idaho,  VoL  12--8 
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until  such  time  as  the  plaintiff  could  have  an  examination 
made  in  order  to  be  able  to  meet  and  rebut  the  evidence  pro- 
duced by  the  defendants  in  reference  to  the  Hercules  vein 
and  the  character  of  the  rock,  ore  and  gangue  matter  found 
therein.  The  court  denied  this  motion  and  the  plaintiff 
again  excepted.  The  rulings  of  the  court  in  admitting  the 
evidence  concerning  the  Hercules  mine,  comparing  the  forma- 
tion therein  with  the  Anna,  and.  in  refusing  to  grant  plain- 
tiff an  order  for  examination  and  inspection  of  the  Hercules 
and  refusing  a  continuance  for  that  purpose,  are  assigned  as 
error  on  this  appeal. 

Our  consideration  of  the  objection  to  the  class  of  evi- 
dence admitted  on  behalf  of  the  defendants  has  forced  us 
to  the  conclusion  that  such  evidence  is  admissible  and  com- 
petent in  this  class  of  cases.  If  a*  miner  has  discovered 
certain  mineral  indications  which  he  has  followed  up  with 
the  result  that  a  rich  and  valuable  ore  body  has  been  developed 
therefrom,  it  seems  clear  that  another  miner  finding  similar 
indications  and  conditions  on  contiguous  ground  or  in  the 
immediate  vicinity  would  be  in  a  measure  justified  in  fol- 
lowing up  those  evidences  with  a  reasonable  expectation  of 
finding  mineral  deposits.  And  this  is  true  even  though  the 
indications,  rock  and  deposits  found  are  such  as  the  expert, 
scientist,  geologist  and  mineralogist  in  their  finest  theories 
tell  him  are  not  evidence  of  mineral  deposits,  or  even  that 
they  are  evidences  of  the  entire  absence  of  mineral.  As  a 
matter  of  fact,  and  greatly  to  their  credit,  those  scholars  who 
have  added  so  largely  to  the  store  of  knowledge  have  been 
observant  and  progressive  enough  to,  from  time  to  time, 
revise  and  modify  their  views  and  theories  to  keep  apace  with 
the  actual  demonstrations  of  the  man  who  risks  his  judgment 
(though  ofttimes  a  hazard)  and  delves  into  the  earth  at  un- 
inviting and  unseemly  places.  The  miner,  as  well  as  the 
man  engaged  in  any  other  occupation  or  business,  is  entitled 
to  act  on  experience  and  observations,  and  while  he  may 
not,  and  indeed  will  not,  always  attain  the  same  results, 
the  exception  to  the  rule  does  not  preclude  him  from  availing 
himself  of  his  own  observations  and  those  of  his  fellows  as 
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well  as  demonstrated  existing  conditions.  We  are  not,  how- 
ever, without  the  aid  of  judicial  expression  on  this  question. 
In  Shoshone  Min.  Co,  v.  Rutter,  87  Fed.  807,  31  C.  C.  A.  223, 
Judge  Hawley  speaking  for  the  court  of  appeals  for  the  ninth 
circuit,  said:  ''The  seams,  containing  mineral-bearing  earth 
and  rock,  which  were  discovered  before  the  location  was  made, 
were  similar  in  their  character  to  the  seams  or  veins  of  min- 
eral matter  that  had  induced  other  miners  to  locate  claims 
in  the  same  district,  which  by  continued  developments  there- 
on had  resulted  in  establishing  the  fact  that  the  seams,  as 
depth  was  obtained  thereon,  were  found  to  be  a  part  of  a 
well-defined  lode  or  vein  containing  ore  of  great  value.  The 
discovery  made  at  the  time  of  the  Kirby  location  was  there- 
fore such  as  to  justify  a  belief  as  to  the  existence  of  such  a 
lode  or  vein  within  the  limits  of  the  ground  located.  (Er- 
hardt  V.  Boaro,  113  U.  S.  528,  536,  28  L.  ed.  1113,  5  Sup. 
Ct  Rep.  560.)  The  subsequent  developments  made  after  the 
claim  was  located,  and  before  the  location  of  the  Shoshone, 
show  more  clearly  the  existence  of  a  lode  or  vein. '' 

In  Harrington  v.  Chambers,  3  Utah,  94,  1  Pac.  362.  the 
syllabus  says:  ** Evidence  as  to  what  sort  of  indications 
other  miners  would  follow  in  attempting  to  find  a  lode  is 
admissible,  not  as  stating  the  opinions  of  third  parties,  but 
as  stating  the  value  of  the  indications  in  the  mining  com- 
munity. A  lode  is  whatever  the  miners  could  follow  and 
find  ore.*'  This  holding  by  the  supreme  court  of  Utah  was 
affirmed  by  the  United  States  supreme  court  in  Chambers  v. 
Harrington,  111  U.  S.  350,  28  L.  ed.  452,  4  Sup.  Ct.  Rep.  28. 
This  brings  us  to  a  consideration  of  the  application  made 
by  plaintiff  for  permission  to  examine  the  Hercules  for  the 
purpose  of  enabling  its  witnesses  to  testify  concerning  the 
natural  conditions  and  formation  as  found  in  that  mine. 
It  does  not  seem  to  us  that  this  phase  of  the  case  demands 
very  extensive  consideration  here.  It  is  so  manifestly  un- 
just and  incompatible  with  the  spirit  of  judicial  inquiry  to 
allow  a  litigant  to  employ,  as  a  standard  of  comparison  and 
test,  a  mine  over  which  he  has  custody  and  absolute  control, 
and  from  which  he  may  exclude  every  other  per  son,  without 
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allowing  his  adversary  an  opportunity  of  having  witnesses 
inspect  and  examine  the  property,  that  it  cannot  receive  the 
sanction  or  approval  of  the  courts.  If  a  litigant  who  offers 
evidence  of  this  class  and  character  is  not  willing  that 
his  adversary  may  inspect  and  examine  the  property  used 
as  a  standard  of  comparison,  then  his  evidence  should  be 
excluded.  A  branch  of  inquiry  worthy  of  the  introduction 
of  evidence  on  the  one  side  is  subject  to  rebuttal  by  the  other 
side,  and  he  who  opens  up  such  field  of  inquiry  cannot  be 
permitted  to  preclude  the  possibility  of  the  adverse  party 
furnishing  any  contrary  evidence  on  the  subject.  It  should 
not  have  been  necessary  for  the  plaintiff  to  apply  to  the 
trial  court  for  an  order  allowing  an  examination  of  the  Her- 
cules ;  the  defendants  in  fairness,  upon  a  mere  request,  should 
have  permitted  it.  The  examination  requested  by  plaintiff 
should  have  been  allowed,  and  if  denied  by  the  defendants, 
their  evidence  concerning  the  Hercules  should  have  been  ex- 
cluded. 

The  appellant  urges  the  insuiBciency  of  the  evidence  pro- 
duced by  the  respondents  to  establish  a  discovery  of  min- 
eral-bearing rock  in  place  by  the  locators  of  the  Anna,  and 
also  its  insufficiency  to  show  that  the  location  work  required 
by  law  was  ever  done  on  the  Anna  claim  prior  to  the  Amber- 
gris location.  As  above  indicated,  this  case  must  be  remand- 
ed for  a  new  trial,  and  these  questions  of  fact  will  have  to  be 
again  submitted  to  a  jury  or  the  court,  and  a  greater  weight 
or  preponderance  of  evidence  on  one  side  or  the  other  may  be 
produced  at  the  next  trial,  and  new  and  additional  facts 
may  be  shown.  For  that  reason  we  will  express  no  opinion 
as  to  the  weight  and  sufficiency  of  the  evidence  presented 
in  this  record. 

There  appears  to  be  some  difference  between  the  respective 
parties  as  to  the  legal  principle  applicable  in  this  case  touch- 
ing the  discovery  on  the  Anna.  It  should  be  borne  in  mind 
that  the  strictness  with  which  the  courts  will  inquire  into  the 
sufficiency  and  validity  of  an  alleged  mineral  discovery  de- 
pends upon  the  class  of  claimants  to  which  the  contestants 
belong.     In  Migeon  v.  Montana  Cent.  By,  Co,^  77  Fed  254,  23 
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C.  C.  A.  156,  the  United  States  circuit  court  of  appeals  points 
out  this  distinction  in  the  following  manner:  ** There  are 
four  classes  of  cases  where  the  courts  have  been  called  upon  to 
determine  what  constitutes  a  lode  or  vein  within  the  intent 
of  different  sections  of  the  Revised  Statutes;  (1)  between 
the  miners  who  have  located  claims  on  the  same  lode,  under 
the  provisions  of  section  2320;  (2)  between  placer  lode  xjlaim- 
ants  under  the  provisions  of  section  2333;  (3)  between 
mineral  claimants  and  parties  holding  townsite  patents  to  the 
same  ground;  (4)  between  mineral  and  agricultural  .claim- 
ants of  the  same  land.  The  mining  laws  of  the 
United  States  were  drafted  for  the  purpose  of  pro- 
tecting the  bona  fide  locators  of  mining  ground  and  at  the 
same  time  make  necessary  provision  as  to  the  rights  of  agricul- 
turists and  claimants  of  townsite  lands.  The  object  of  each 
section,  and  of  the  whole  policy  of  the  entire  statute,  should 
not  be  overlooked.  The  particular  character  of  each  case 
necessarily  determines  the  rights  of  the  respective  parties, 
and  must  be  kept  constantly  in  view,  in  order  to  enable  the 
court  to  arrive  at  a  correct  conclusion.  What  is  said  in 
one  character  of  cases  may  or  may  not  be  applicable  in  the 
other.  Whatever  variance,  if  any,  may  be  found  in  the 
views  expressed  in  the  different  decisions  touching  these 
questions  arises  from  the  difference  in  the  facts  and  in  a  dif- 
ference in  the  character  of  the  cases,  and  the  advanced  knowl- 
edge which  experience  in  the  trial  of  the  different  kinds  of 

cases  brings  to  the  court The  fact  is  that  there  is 

a  substantial  difference  in  the  object  and  policy  of  the  law 
between  the  cases  where  the  determination  of  the  question 
as  to  what  constitutes  the  discovery  of  a  vein  or  lode  be- 
tween different  claimants  of  the  same  lode  under  section 
2320,  on  the  one  hand,  and  a  *lode  known  to  exist'  within 
the  limits  of  a  placer  claim  at  the  time  application  is  made 

for  a  patent  therefor  under  section  2333,  in  the  other 

**The  question  as  to  what  constitutes  a  discovery  of  a 
vein  or  lode  under  the  provisions  of  section  2320  of  the  Re- 
vised Statutes  has  been  decided  by  many  courts.  All  the 
authorities  cited  by  appellants  are  referred  to  in  Book  v.  Jits- 


Digitized  by 


Google 


118  Ambergris  Min.  Co.  v.  Day.  [12  Idaho, 

Opinion  of  the  Court — ^AilsMe,  J. 

tice  Co.,  58  Fed.  106,  121.  The  liberal  rules  therein  an- 
nounced are  substantially  to  the  effect  that  when  a  locator 
of  a  mining  claim  finds  rock  in  place  containing  mineral  in 
sufficient  quantity  to  justify  him  in  expending  his  time  and 
money  in  prospecting  and  developing  the  claim,  he  has  made 
a  discovery  within  the  meaning  of  the  statute,  whether  the 
rock  or  earth  is  rich  or  poor,  whether  it  assays  high  or  low, 
with  this  qualification :  that  the  definition  of  a  lode  must  al- 
ways have  special  reference  to  the  formation  and  peculiar 
characteristics  of  the  particular  district  in  which  the  lode 
or  vein  is  found.  It  was  never  intended  that  in  such  a  case 
the  courts  should  weigh  scales  to  determine  the  value  of  the 
mineral  found  as  between  a  prior  and  subsequent  locator 
of  a  mining  claim  on  the  same  lode.''  The  same  court  in 
Shoshone  Min.  Co,  v.  Butter,  supra,  again  said:  "The  pur- 
pose of  the  statute  in  requiring  that  'no  location  of  a  mining 
claim  shall  be  made  until  the  discovery  of  a  vein  or  lode 
within  the  limits  of  the  claim  located,'  was  to  prevent  frauds 
upon  the  government  by  persons  attempting  to  acquire 
patents  to  land  not  mineral  in  its  character.  But  as  was  said 
in  Bonner  v.  MeiJde,  82  Fed.  697:  *It  was  never  intended 
that  the  court  should  weigh  scales  to  determine  the.  value 
of  mineral  found  as  between  a  prior  and  subsequent  locator 
of  a  mining  claim,  on  the  same  lode.' 

**The  location  of  the  Kirby  was  made  in  1886.  The  discovery 
of  mineral  then  made  was  sufficient  to  induce  the  locators  and 
their  grantees  to  perform  the  amount  of  annual  labor  thereon 
as  required  by  the  mining  laws;  to  expend  their  time  and 
money  in  prosecuting  the  work  thereon,  in  the  belief  and  ex- 
pectation of  finding  ore  of  profitable  value  therein." 

The  following  authorities  are  to  the  same  effect:  Book  v. 
Justice  Min.  Co.,  58  Fed.  120;  McShane  v.  KetMe,  18  Mont. 
208,  56  Am.  St.  Rep.  578,  44  Pac.  979,  33  L.  R.  A.  851;  Mul- 
drick  V.  Brown,  37  Or.  185,  61  Pac.  428 ;  Iron  S.  M.  Co,  v. 
Cheeseman,  116  U.  S.  529,  29  L.  ed.  712 ;  1  Snyder  on  Mines, 
sec.  345 ;  Harrington  v.  Chambers,  3  Utah,  94,  1  Pac,  375. 
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In  Burke  v.  McDonald,  3  Idaho,  296,  29  Pac.  98,  the  plain- 
tiff  requested  the  following  instruction:  **A  lode,  within  the 
meaning  of  the  statute,  is  whatever  the  miner  could  follow, 
and  find  ore.  Under  the  requirements  of  the  law,  a  valid  loca- 
tion of  a  mining  claim  may  be  made  whenever  the  prospector 
has  discovered  such  indications  of  mineral  that  he  is  willing 
to  spend  his  time  and  money  in  following  with  the  expectation 
of  finding  ore ;  and  a  valid  location  of  a  mining  claim  may  be 
made  of  a  ledge  deep  in  the  ground,  and  appearing  at  the  sur- 
face, not  in  the  shape  of  ore,  but  in  vein  matter  only."  The 
trial  court  had  modified  the  instruction  by  changing  the  word 
'* willing"  to  ** justified."  Concerning  that  change  in  the  in- 
struction, this  court,  speaking  through  Mr.  Justice  Morgan, 
said:  **The  word  'justified'  radically  changes  the  whole  mean- 
ing of  the  instruction.  The  question  whether  the  miner  is 
willing  to  spend  his  time  and  money  is  an  entirely  different 
one  from  the  question  whether  he  is  justified  in  doing  it. 
The  former  is  a  question  to  be  answered  by  the  miner  him- 
self, with  or  without  advice,  as  he  may  choose.  The  latter 
word  would  present  a  question  for  experts,  and  for  the  jury  to 
determine.  The  instruction  waa  correct  without  modification. ' ' 
In  support  of  the  foregoing  statement  the  court  cite  Harring- 
ton V,  Chambers,  supra.  Mr.  Lindley,  in  volume  1  (second 
edition),  section  336,  of  his  work  on  Mines,  after  stating  the 
principle  announced  in  Burke  v.  McDonald,  and  citing  that 
case,  proceeds  as  follows:  **But  it  would  seem  that  the  ques- 
tion could  not  be  left  to  the  arbitrary  will  of  the  locator. 
Willingness,  unless  evidenced  by  actual  exploitation,  would 
be  a  mere  mental  state  which  could  not  be  satisfactorily 
proved.  The  facts  which  are  within  the  observation  of  the 
discoverer,  and  which  induced  him  to  locate,  should  be  such 
as  would  justify  a  man  of  ordinary  prudence,  not  necessarily 
a  skilled  miner,  in  the  expenditure  of  his  time  and  money 
in  the  development  of  the  property." 

Judging  from  the  cases  cited  by  the  author  in  support  of 
the  foregoing  statement,  we  infer  that  he  makes  that  state- 
ment as  a  general  principle  and  without  any  intention  of 
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its  special  application  to  a  contest  between  two  miners  who 
have  located  the  same  ground  as  a  lode  claim.  His  author- 
ities do  not  support  a  stronger  position.  Again,  under  our 
statute,  the  discovery  must  be  followed  by  doing  the  location 
work  within  sixty  days  which  in  itself  is,  at  least,  a  partial 
"exploitation.'*  Where  one  miner  has  discovered  what  he 
considers  mineral  indications  and  deposits,  and  has  followed 
up  that  discovery  by  staking  the  claim  and  doing  the  neces- 
sary location  work,  and  another  miner  comes  along  and 
makes  a  discovery,  and  locates  a  part  or  ail  of  the  same 
ground  covered  by  the  former  location,  and  thereupon  goes 
into  court  to  contest  the  senior  location,  and  in  order  to  sus- 
tain that  contest  shows  that  the  ground  does  in  fact  contain 
valuable  mineral  deposits  as  contemplated  by  section  2320 
of  the  Revised  Statutes  of  the  United  States,  and  at  the  same 
time  contends  that  the  senior  locator  had  not  made  a  mineral 
discover}',  the  courts  will  not  examine  the  evidence  of  the 
senior  discovery  with  very  great  strictness.  The  case  is  quite 
different  from  a  contest  between  the  miner  and  the  agricul- 
turist. 

The  foregoing  views  cannot,  of  course,  be  carried  to  the 
extent  of  relieving  anyone  who  claims  ground  under  the  min- 
eral laws  of  the  United  States  from  a  substantial  compliance 
with  the  United  States  statutes  in  the  matter  of  mineral  dis- 
covery. The  observation  of  Justice  Field  in  Erhardt  v.  Boaro, 
113  U.  S.  537,  28  L.  ed.  1113,  5  Sup.  Ct.  Rep.  560,  is  worthy 
of  repetition  here.  He  said:  **It  would  be  difficult  to  lay 
down  any  rules  by  which  to  distinguish  a  speculative  loca- 
tion from  one  made  in  good  faith  with  a  purpose  to  make  ex- 
cavations and  ascertain  the  character  of  the  lode  or  vein,  so 
as  to  determine  whether  it  will  justify  the  expenditures  re- 
quired to  extract  the  metal;  but  a  jury  from  the  vicinity  of 
the  claim  will  seldom  err  in  their  conclusions  on  the  subject.'* 

Anent  the  contention  that  the  location  work  was  never 
done  on  the  Anna,  counsel  for  appellant  cite  Lavagnino  v. 
Vhlig,  198  U.  S.  443,  49  L.  ed.  1119,  25  Sup.  Ct  Rep. 
716,  while  respondents  cite  on  the  same  point  Belk  v,  Meagher, 


Digitized  by 


Google 


Feb.  1906.]        Ambergris  Min.  Co.  v.  Day.  121 

Opinion  of  the  Court — Sullivan,  J.,  Concurring. 

104  U.  S.  279,  26  L.  ed.  735.  It  is  contended  by  appellant 
that  this  most  recent  ruling  of  the  United  States  supreme 
court  overrules  the  doctrine  as  to  location  of  forfeited  and 
abandoned  claims  announced  in  the  earlier  case.  It  has  been 
generally  understood  throughout  the  mining  states  that  Belk 
v.  Meagher  had  become  the  settled  law  to  the  effect  that 
no  valid  relocation  can  be  made  on  a  mining  claim  until  the 
•  rights  of  the  former  locator  have  been  finally  forfeited  or 
abandoned,  and  that  a  location  made  after  the  forfeiture  or 
abandonment  would  take  precedence  over  such  invalid  re- 
location; but  Lavagnino  v.  Uhlig,  decided  less  than  a  year 
ago,  -appears  to  have  entirely  upset  that  doctrine,  and  it 
will  be  a  matter  of  great  interest  to  the  lawyers  and  courts, 
as  well  as  the  miners  of  these  western  states,  to  know  just 
whether  these  cases  are  distinguishable  on  principle  or  the 
one  overrules  the  other  entirely. 

For  the  error  above  considered,  the  judgment  must  be  re- 
versed, and  it  is  so  ordered,  and  a  new  trial  is  granted. 
Costs  awarded  in  favor  of  appellant. 

Stockslager,   C.   J.,   concurs. 

SULLIVAN,  J.,  Concurring. — I  concur  in  the  conclusion 
reached  and  fully  indorse  what  is  said  by  Mr.  Lindley  in 
volume  1  (second  edition),  section  336.  This  court  in  Burke 
V.  McDonald,  3  Idaho,  296,  29  Pac.  98,  did  not  say,  nor  in- 
tend to  convey  the  idea,  that  a  valid  mining  claim  could  be 
•  made  upon  alluvial  soil  not  containing  a  vein  or  lode,  or  upon 
loose  slide  rock  or  debris  on  the  mountainside,  simply  because 
the  locator  was  **  willing  *'  to  spend  his  time  and  money  in 
prospecting  it  with  the  expectation  of  finding  a  lode  or  vein 
of  mineral-bearing  rock.  In  that  case  the  court  said:  **And 
a  valid  location  of  a  mining  claim  may  be  made  of  a  ledge 
deep  in  the  ground,  and  appearing  at  the  surface,  not  in  the 
shape  of  ore,  but  in  vein  matter  only."  The  terms  **vein" 
and  **lode"  have  been  so  often  defined  by  the  courts  of  the 
United  States,  that  it  is  unnecessary  for  me  to  cite  many 
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authorities  as  to  the  well-known,  established  and  accepted 
meaning  of  those  terms.  Many  of  the  decisions  defining 
those  terms  are  collected  in  volume  5  of  Words  and  Phrases 
Judicially  Defined,  under  the  word  *'lode,"  page  4423. 
Justice  Field  in  the  case  of  Eureka  Consolidated  Min.  Co.  v. 
Richmond  Min.  Co.,  4  Saw.  302,  Fed.  Cas.  No.  4548,  defines 
a  **lode''  to  be  **a  zone  or  belt  of  mineralized  rock,  and  lying 
within  boundaries  clearly  separating  it  from  the  neighbor-  ' 
ing  rocf  In  Book  v.  Justice  Min.  Co.,  58  Fed.  106,  it  is 
said,  the  word  "lode"  as  used  in  the  United  States  statutes, 
and  as  understood  by  miners,  is  applicable  to  any  body  or  belt 
of  mineralized  rock  lying  within  clearly  defined  boundaries 
separating  it  from  the  country  or  nonmineral  rock.  If  in  a 
certain  district  the  country  rock  is  limestone,  and  veins  or 
lodes  of  mineral  are  found  in  such  country  rock,  the  Revised 
Statutes  of  the  United  States  and  of  the  state  of  Idaho, 
in  regard  to  the  location  of  quartz  claims,  do  not  contem- 
plate that  a  valid  location  can  be  made  upon  such  limestone 
without  first  having  discovered  some  vein  or  lode  within  such 
country  rock.  It  is  shown  in  the  record  in  this  case  that 
many  of  the  most  important  mines  of  Shoshone  county  are 
found  in  quartzite,  that  being  the  country  rock  of  that  region, 
that  contains  traces  of  mineral.  It  is  clear  to  me  that  simply 
because  veins  or  lodes  of  mineral-bearing  matter  are  found 
within  such  quartzite  or  country  rock,  a  valid  location  cannot 
be  made  on  the  quartzite  without  first  having  discovered  some 
vein  or  lode  therein.  Section  2320  of  the  Revised  Statutes 
of  the  United  States  clearly  contemplates  that  quartz  min* 
ing  claims  can  only  be  located  upon  veins  or  lodes  of  quartz 
or  other  rock  in  place  bearing  gold,  silver,  cinnabar  or  other 
metals  of  value.  Said  section  is  as  follows:  ** Mining  claims 
upon  veins  or  lodes  of  quartz  or  other  rock  in  place  bearing 
gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  de- 
posits, heretofore  located,  shall  be  governed  as  to  length 
along  the  vein  or  lode  by  the  customs,  regulations,  and  laws 
in  force  at  the  date  of  their  location.  A  mining  claim  located 
after  the  tenth  day  of  May,  1872,  whether  located  by  one  or 
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more  persons,  may  equal,  but  shall  not  exceed,  fifteen 
hundred  feet  in  length  along  the  vein  or  lode;  but  no 
location  of  a  mining  claim  shall  be  made  until  the  discov- 
ery of  the  vein  or  lode  within  the  limits  of  the  claim  located. 
No  claim  shall  extend  more  than  three  hundred  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface,  nor  shall  any 
claim  be  limited  by  any  mining  regulation  to  less  than 
twenty-five  feet  on  each  side  of  the  middle  of  the  vein  at 
the  surface,  except  where  adverse  rights  existing  on  the 
tenth  day  of  May,  1872,  render  such  limitation  necessary. 
The  end  lines  of  each  claim  shall  be  parallel  to  each  other." 
That  section  contemplates  that  the  vein  or  lode  must  be 
first  discovered  before  a  valid  location  can  be  made.  It 
provides,  inter  alia,  that  no  claim  shall  extend  more  than 
three  hundred  feet  on  each  side  of  the  middle  of  the  vein  or 
lode,  and  as  the  law  contemplates  that  boundaries  of  the 
claim  must  be  marked  upon  the  ground,  how  could  they  be 
marked  upon  the  ground  without  having  first  discovered 
the  vein  or  lode,  in  order  to  ascertain  the  distance  of  three 
hundred  feet  on  each  side  of  the  center  thereof?  Section 
3100  of  the  Revised  Statutes  of  Idaho,  as  amended  by  the 
Laws  of  1899,  page  367,  is  as  follows:  ** Mining  claims 
hereafter  located  upon  veins  or  lodes  of  quartz,  or  other 
rock  in  place  bearing  any  of  the  metals,  or  other  valuable 
deposits  mentioned  in  section  2320  of  the  Revised  Statutes 
of  the  United  States,  may  extend  to  three  hundred  feet  on 
each  side  of  the  middle  of  the  vein  or  lode ;  provided,  that 
when  the  locators  have  set  the  stakes,  posts  or  monuments 
described  in  the  next  section,  to  indicate  the  line  of  the  vein, 
ledge  or  lode,  such  stakes,  posts  or  monuments  must  be  taken 
for  the  purposes  of  said  location,  to  mark  correctly  the  line 
thereof,  and  such  line  must  not  be  afterward  changed  so  as 
to  affect  rights  acquired  or  interfere  with  any  location  made 
subsequent  thereto."  That  section  provides  that  the  loca- 
tion may  extend  three  hundred  feet  on  each  side  of  the  mid- 
dle of  the  vein  or  lode,  and  it  contemplates  that  the  locator 
ahaU  mark  the  same  with  posts  or   monuments   to    indicate 
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the  line  of  the  vein,  ledge  or  lode.  Section  3101  of  the  Re- 
vised Statutes,  as  amended,  provides  that  the  locator  at  the 
time  of  making  the  discovery  of  such  vein  or  lode  must 
erect  a  monument  at  such  place  of  discovery,  and  within 
three  days  after  making  the  discovery  must  mark  the  bound- 
aries of  his  claim.  The  law  clearly  contemplates  that  the 
discovery  of  a  vein  or  lode  must  be  made  before  a  valid  lo- 
cation can  be  made  thereon;  simply  because  the  country 
rock  of  a  certain  district  is  porphyry  or  granite  or  limestone 
or  quartzite,  and  that  veins  carrying  any  of  the  precious 
metals  have  been  discovered  therein,  the  law  does  not  con- 
template that  a  valid  quartz  claim  location  can  be  made 
upon  such  porphyry  or  other  country  rock.  Had  Congress 
intended  that  a  valid  quartz  claim  location  could  have  been 
made  on  any  ground  where  the  locator  was  ** willing"  to  ex- 
pend his  time  and  money  in  prospecting  for  a  vein  or  lode, 
it  certainly  would  have  used  different  language  from  that 
used  in  section  2320  of  the  Revised  Statutes  of  the  United 
States.  To  hold  that  valid  location  of  a  quartz  claim  may 
be  made  upon  porphyry  or  limestone,  that  being  the  country 
rock  in  which  valuable  mines  have  been  discovered,  would 
be  in  direct  violation  of  the  provisions  of  said  section.  If 
the  prospector  discovers  ** float"  on  the  mountainside, 
which  is  covered  with  loose  slide  rock  and  debris  or  soil,  he 
could  not  make  a  valid  location  thereon  until  he  had  dis- 
covered a  vein  or  lode  **of  quartz  or  other  rock  in  place 
bearing  some  valuable  deposit,"  even  though  he  were 
** willing"  to  spend  his  time  and  money  trying  to  discover 
a  vein  or  lode.  The  ** discovery"  must  be  made  before 
location  can  be  made. 

In  Migeon  v.  Montana  Cent.  By.  Co.,  77  Fed.  249,  23 
C.  C.  A.  156,  Judge  Hawley,  who  has  written  many  of  the 
most  important  mining  decisions  on  the  Pacific  slope,  refer- 
ring to  the  case  of  Book  v.  Justice  Min,  Co.,  58  Fed.  106, 
said:  **The  liberal  rules  therein  announced  are  substan- 
tially to  the  effect  that  when  a  locator  of  a  mining  claim 
finds   rock    in    place    [observe   the    words    **  finds     rock    in 
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place";  not  ** hopes'*  to  find  rock  in  place  or  is  willing  to 
try  to  find  rock  in  place]  containing  mineral  in  certain 
quantity  to  justify  him  in  expending  his  time  and  money 
in  prospecting  and  developing  a  claim,  he  has  made  a  dis- 
covery within  the  meaning  of  the  statute,  whether  the  rock  or 
earth  is  rich  or  poor.*'  There  the  term  **rock  in  place"  is 
used,  the  identical  expression  used  in  section  2320  of  the 
Revised  Statutes  of  the  United  States,  thus  clearly  holding 
that  something  more  permanent  must  be  discovered  than 
mere  shale,  slide  rock  or  debris.  Judge  Hawley  there  states, 
"It  was  never  intended  that  in  such  a  case  the  court  should 
weigh  scales  to  determine  the  value  of  the  mineral  found  as 
between  a  prior  and  a  subsequent  locator  of  a  mining  claim 
on  the  same  lode."  That,  no  doubt,  is  true,  but  nearly  all 
of  the  decisions  emphasize  the  fact  that  a  vein  or  lode  of 
rock  in  place  must  first  be  discovered  before  a  valid  location 
can  be  made,  and  clearly  indicate  that  a  valid  location  can- 
not be  made  upon  a  **hope  and  desire"  to  discover  by  future 
developments. 

While  in  the  opinion  in  this  case  it  is  not  intended  to  hold 
that  a  valid  location  could  be  made  upon  loose  debris  or  slide 
rock  without  first  discovering  a  lode  or  vein  therein,  I  desire 
to  emphasize  my  views  upon  that  question  as  above  set  forth. 


(February  28,  1906.) 


B.  H.  COLEMAN  et  al.,  Respondents,  v.  L.  A.  JAGGERS, 

Appellant. 
[85  Pac.  894.] 

Action   to   Dktsbminb   Adverse   Glaiu  —  Title   to  Real  Estate-* 
Skpasate  Phoperty  of  WirE — Exemptions — Execution  Sale. 

1.  Under  the  provisioiis  of  section  4538  of  the  Bevised  Statutes, 
an  action  may  be  brought  hj  anj  person  against  another  who  claims 
an  estate  or  interest  in  real  property  adverse  to  him  for  the  purpose 
of  determining  sueh  adverse  claim. 
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2.  Under  the  jurisdiction  and  practice  in  equity,  independent  of 
statute,  a  bill  to  quiet  title  cannot  be  maintained  unless  the  pos- 
session and  legal  title  are  in  the  complainant,  but  that  rule  of 
equity  practice  has  been  greatly  modified  by  the  provisions  of  sec- 
tion 4538  in  this  state,  and  an  action  may  be  maintained  although 
the  plaintiff  have  neither  the  possession  nor  the  legal  title  thereto. 

3.  Under  the  provisions  of  said  section  4538,  a  suit  may  be 
brought  by  anyone  claiming  some  right  or  interest  in  land  to  de- 
termine any  adverse  claim  thereto. 

4.  By  the  provisions  of  section  1,  article  5  of  the  constitution  of 
Idaho,  the  distinction  between  actions  at  law  and  suits  in  equity 
and  the  forms  of  all  such  actions  and  suits  are  prohibited,  and  there 
is  but  one  form  of  action  in  this  state  for  the  enforcement  or  pro- 
tection of  private  rights  or  the  redress  of  private  wrongs. 

5.  By  the  provisions  of  section  20,  article  5  of  the  constitution, 
the  district  court  is  given  original  jurisdiction  in  all  cases  both  at 
law  and  in  equity,  as  well  as  certain  appellate  jurisdiction. 

6.  Under  the  provisions  of  ^section  4168  of  the  Bevised  Statutes, 
the  complaint  is  only  required  to  contain  the  title  of  the  court  and 
cause,  a  statement  of  the  facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language,  and  the  demand  for  relief,  and  the 
district  court  is  authorized  to  grant  such  relief,  whether  in  equity 
or  at  law,  as  the  parties  are  entitled  to  under  their  allegations  and 
proof. 

7.  Under  the  provisions  of  our  constitution  and  statute,  the  district 
court  has  equitable  jurisdiction,  and  is  authorized  to  exercise  it 
in  all  cases  where  the  remedy  at  law  is  not  adequate,  complete  and 
certain  so  as  to  meet  all  the  requirements  of  justice  in  the  case. 

8.  Held,  under  the  evidence  in  this  ease  that  the  trial  court  was 
justified  in  finding  that  the  premises  in  dispute  were  not  the  sepa- 
rate property  of  the  appellant. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Boise  County.     Hon.  George  H.  Stewart,  Judge. 

Action  to  determine  adverse  claim  to  real  property. 
Judgment  for  the  plaintiffs.    Affirmed. 

H.  L.  Fisher,  for  Appellant. 

An  action  to  quiet  title  cannot  be  maintained  against  the 
holder  of  the  legal  title  by  the  holder  of  an  equitable  title. 
(Von  Drachenfels  v.  Doolittle,  77   Cal.   295,   19  Pac.  518; 
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Nidever  v.  Ayers,  83  Cal.  39,  23  Pac,  192;  Harrigann  v. 
Mowry,  84  Cal.  458,  22  Pac.  658,  24  Pac.  48;  Brewer  v 
Houston,  58  Cal.  345;  Shanahan  v.  Crampton,  92  Cal.  13, 
28  Pac.  50;  Learned  v.  Welton,  40  Cal.  349;  Chase  v.  Cam- 
eron, 133  Cal.  231,  65  Pac.  460;  City  and  County  of  San  Fran- 
cisco V.  EUis,  54  Cal.  72,  65  Pac.  460;  Castro  v.  Barry,  79  Cal. 
448,  21  Pac.  946;  Frosi  v.  Spitley,  121  U.  S.  552,  30  L.  ed. 
1010,  7  Sup.  Ct.  Rep.  1129;  Moores  v.  Townshend,  102  N.  Y. 
387,7N.E.401.) 

As  against  a  stranger  to  the  judgment,  plaintiff  must  show 
that  defendant  had  title.  {Reilly  v.  Wright,  117  Cal.  80, 
48  Pac.  970.) 

An  estate  cannot  be  conveyed  on  an  execution  sale  on  a 
judgment,  in  an  action  to  which  the  wife  was  not  a  party. 
(Svetinich  v.  Sheean,  124  Cal.  216,  71  Am.  St.  Rep.  50,  56 
Pac.  1028.) 

Karl  Paine,  for  Respondents. 

Section  4538  of  the  Revised  Statutes  authorizes  an  action 
to  be  maintained  to  determine  any  adverse  claim.  {Shields 
v.  Johnson,  10  Idaho,  454,  79  Pac.  393 ;  Johnson  v.  Hurst,  10 
Idaho,  308,  77  Pac.  784;  Fry  v.  Summers,  4  Idaho,  424,  39 
Pac.  1118.) 

The  foregoing  decisions  of  this  court  have  interpreted  sec- 
tion 4538  to  mean  that  every  estate  or  interest  known  to  the 
law,  whether  legal  or  equitable,  may  be  determined  and  ad- 
judicated in  an  action  of  this  kind. 

The  action  (to  quiet  title)  has  been  greatly  extended  by 
statute,  and  in  many  states  is  the  ordinary  mode  of  trying 
disputed  titles.  (3  Pomeroy's  Equity  Jurisprudence,  sec. 
1395.) 

The  borrowed  money  with  which  the  hotel  was  purchased 
was  community  property.  {Northwestern  etc.  Bank  v. 
Ranch,  7  Idaho,  153,  154,  61  Pac.  516;  Schuyler  v.  Brough- 
ion,  70  Cal.  282,  11  Pac.  719.) 
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The  common  property  of  the  marital  community  might  be 
sold  upon  execution  for  the  debts  of  the  husband.  {Law  v, 
Spence,  5  Idaho,  251,  48  Pae.  282.) 

SULLIVAN,  J. — This  action  was  brought  by  the  respond- 
ents to  quiet  the  title  to  certain  premises  situated  in  Center- 
ville,  Boise  county.  The  action  was  originally  brought 
against  Joseph  A.  Jaggers  and  L.  A.  Jaggers,  husband  and 
wife,  and  H.  C.  Granger  and  Belle  Granger,  husband  and 
wife.  It  appears  from  the  record  that  Joseph  Jaggers  and 
H.  C.  Granger  were  engaged  in  the  saloon  business  in  Center- 
ville  and  became  indebted  to  the  respondents;  that  respond- 
ents recovered  judgment  against  them,  and  the  premises  in 
controversy  were  sold  at  sheriff's  sale  and  purchased  by  the 
respondents ;  they  thereafter  procured  a  sheriff's  deed  to  said 
premises,  and  base  their  claim  of  ownership  on  said  sheriff's 
deed.  Granger  and  his  wife  and  Joseph  Jaggers  filed  a  dis- 
claimer in  this  suit,  and  Mrs.  Jaggers  filed  her  separate 
answer  denying  the  allegations  of  the  complaint  as  to  the 
ownership  of  said  premises  by  the  respondents  and  their 
right  to  the  possession  thereof.  She  averred  that  she  was 
the  owner  and  entitled  to  the  possession  of  the  premises, 
having  paid  the  entire  purchase  price  therefor  out  of  her 
separate  means  and  property,  and  that  the  same  was  acquired 
by  her  as  her  separate  property  and  estate,  and  that  she  had 
never  conveyed  the  same  to  anyone.  The  cause  was  tried  by 
the  court  without  a  jury  and  judgment  entered  in  favor  of 
the  respondents.  The  first  five  errors  assigned  were  con- 
sidered on  the  argument  of  this  case  together.  It  is  con- 
tended by  counsel  for  appellant  that  the  undisputed  evidence 
shows  that  neither  the  respondents  nor  the  judgment  debtors 
through  whom  they  claim  ever  had  the  legal  title  to  the  prem- 
ises in  question,  and  that  the  legal  title  now  stands  in  the  ap- 
pellant; that  being  true,  it  is  contended  that  an  action  to 
quiet  title  cannot  be  maintained  against  the  holder  of  the 
legal  title  by  the  holder  of  the  equitable  title.  In  support 
of  that  contention  counsel  cites  the  following  authorities: 
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Von  Drachenfels  v.  Doolittle,  77  Cal.  295,  9  Pac.  518  ;Nidever 
V.  Ayers,  83  Cal.  39,  23  Pac.  192 ;  Harrigann  v.  Mowry,  84 
Cal.  458,  22  Pac.  658,  24  Pac.  48;  Shanahan  v.  Crampton,  92 
Cal.  13,  28  Pac.  50;  Chase  v.  Cameron,  133  Cal.  231,  65  Pac. 
460;  Castro  v.  Barry,  79  Cal.  448,  21  Pac.  946;  Frost  v. 
Spitley,  121  U.  S.  552,  30  L.  ed.  1010,  7  Sup.  Ct.  Rep.  1129; 
Moores  v.  Townshend,  102  N.  Y.  387,  7  N.  E.  401.  The  case 
of  Drachenfels  v.  Doolittle,  supra,  was  decided  by  the 
supreme  court  of  California  in  1888,  and  it  is  there  held 
that  an  action  to  quiet  title  cannot  be  maintained  by  the 
owner  of  an  equitable  interest  as  against  the  holder  of  the 
legal  title,  and  cites  in  support  of  that  proposition  only  one 
case— that  of  Frost  v.  Spitley,  121  U.  S.  552,  30  L.  ed.  1010, 
7  Sup.  Ct.  Rep.  1129. 

The  California  court  seems  to  have  held  strictly  to  the  gen- 
eral principles  of  equity  jurisprudence  as  administered  by 
the  chancery  courts  of  England,  regardless  of  the  provisions 
of  section  738  of  the  Code  of  Civil  Procedure  of  that  state. 
That  section  is  identically  the  same  as  section  4538  of  the 
Revised  Statutes,  and  is  as  follows:  **An  action  may  be. 
brought  by  any  person  against  another  who  claims  an  estate 
or  interest  in  real  property  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim." 

In  Tuffree  v.  Polhemus,  108  Cal.  670,  41  Pac.  806,  the  court 
apparently  took  a  little  broader  view  of  the  provisions  of  that 
section  than  it  had  in  some  previous  cases  and  said:  **But  as 
this  court  in  the  past  has  had  occasion  to  remark,  section  738 
of  the  Code  of  Civil  Procedure  is  broad  in  its  terms;  it  pos- 
sesses no  limitations  or  restrictions ;  and  we  see  no  reason  why 
it  does  not  vest  in  the  holder  of  an  equitable  title  the  right 
to  come  before  the  court  and  have  their  equities  declared 
superior  to  any  and  all  opposing  equities."  The  court  also 
said :  '  *  There  are  cases  in  this  state  holding  that  the  possessor 
of  an  equitable  title  cannot  bring  an  action  to  quiet  such  title 
against  the  holder  of  the  legal  title,"  and  cites  in  support  of 
that  proposition  the  authorities  above  cited.  Under  the 
jurisdiction  and  practice  in  equity,  both  in  English  and  in  the 
Idaho,  Vol.  12—9 
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courts  of  the  United  States,  independent  of  any  statute,  a 
bill  to  quiet  title  cannot  be  maintained  without  clear  proof  of 
both  possession  and  legal  title  in  the  complainant,  hence  one 
holding  the  equitable  title  could  not  sustain  an  action  against 
one  holding  the  legal. 

In  Frost  v,  Spitley,  su^pra,  which  was  an  appeal  from  the 
United  States  circuit  court  of  the  district  of  Nebraska,  the 
statute  of  that  state  authorized  an  action  to  quiet  title  to  be 
brought  by  any  person  or  persons  whether  in  actual  possession 
or  not,  and  in  that  case  the  supreme  court  of  the  United  States 
held  that  the  requisite  of  the  plaintiff's  possession  was  dis- 
pensed with  by  statute.  That  statute,  however,  did  not  dis- 
pense with  the  requisite,  that  the  plaintiff  must  have  the  legal 
title,  as  required  by  the  ancient  equity  jurisdiction  and  prac- 
tice in  such  cases.  That  is  the  only  case  cited  in  support  of 
the  rule  laid  down  in  Drachenfels  v.  Doolittle,  sxipra,  which 
case  seems  to  be  the  leading  case  in  California,  and  there  the 
supreme  court  of  the  United  States  recognizes  the  fact  that 
the  general  jurisdiction  of  the  courts  of  equity  in  regard  to 
such  actions  has  been  changed  in  many  of  the  states  by 
statute.  Independent  of  statute,  the  equity  jurisdiction  to 
quiet  title  was  intended  to  protect  the  legal  owner  of  such 
title  from  being  harassed  by  suits  in  regard  to  the  title,  and 
originally  such  equity  jurisdiction  could  be  invoked  only  by 
a  plaintiff  in  possession  holding  the  legal  title.  Such  suits 
have  been  extended  by  statute ;  in  many  states  it  is  the  ordin- 
ary mode  of  trying  a  disputed  title,  and  suits  under  such  stat- 
utes are  not  now  particularly  designated  as  proceedings  to 
quiet  title,  but  are  known  and  designated  as  proceedings  for 
the  determination  of  adverse  claims. 

In  volume  6,  section  735  of  Pomroy's  Equity  Juisprudence, 
third  edition,  the  author  there  says:  **The  statutory  action 
to  determine  an  adverse  claim  is  an  improvement  upon  the 
old  bill  of  peace.  The  statute  enlarges  the  class  of  cases  in 
which  equitable  relief  could  formerly  be  sought  in  the  quiet- 
ing of  title.  It  is  not  necessary,  as  formerly,  that  the  plain- 
tiff should  first  establish  his  right  by  an  action  at  law.  He 
can  immediately,  upon  knowledge  of  such  claim,  require  the 
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nature  and  character  of  the  adverse  estate  or  interest  to  be 
produced,  exposed  and  judicially  determined,  and  the  ques- 
tion of  title  be  thus  forever  quieted." 

In  section  738,  Id.,  the  author  says:  "As  a  general  rule, 
the  suit  may  be  brought  by  anyone  claiming  some  right  or 
interest  in  the  land.  In  most  of  the  states  the  owner  of  an 
equitable  interest,  as  well  as  the  owner  of  the  legal  title,  may 
maintain  the  suit  to  determine  adverse  claims.'*  In  jurisdic- 
tions where  courts  of  equity  and  courts  of  law  are  separate 
and  distinct,  and  where  the  equity  jurisdiction  to  quiet  title 
was  intended  to  protect  the  legal  owner  of  the  title  from 
being  harassed  in  regard  to  such  title,  the  equitable  owner 
could  not  maintain  an  action  against  the  one  holding  the  legal 
title,  and  in  such  jurisdiction  the  one  holding  the  equitable 
title  is  required  to  go  into  a  court  of  law  first  to  establish  his 
rights,  as  equity  had  no  jurisdiction  of  the  case  for  the  reason 
that  the  law  courts  concern  the  legal  title  only,  and  that  the 
plaintiffs  had  a  plain,  adequate  and  complete  remedy  at  law. 
But  this  method  of  protecting  a  person's  rights  was  found 
very  cumbersome  and  vexatious,  as  in  some  cases  several  suits 
had  to  be  brought  before  the  party  could  obtain  all  of  his 
rights.  The  inability  of  a  court  of  law  to  afford  adequate  relief 
was  the  strong  argument  in  favor  of  extending  the  jurisdiction 
of  a  court  of  equity  in  this  class  of  cases.  This  feature  of  the 
matter  is  commented  upon  in  Wehrman  v.  Conklin,  155  U.  S. 
314,  39  L.  ed.  167,  15  Sup.  Ct.  Rep.  129.  A  statute  of  the 
state  of  Iowa  was  involved  in  that  case,  which  statute  enlarged 
the  jurisdiction  of  courts  of  equity  in  three  particulars  at 
least:  (1)  It  did  not  require  the  plaintiff  to  have  been  an- 
noyed or  threatened  by  repeated  acts  of  ejectment.  (2)  It 
dispensed  with  the  necessity  of  his  title  having  been  previously 
established  in  an  action  at  law.  (3)  The  suit  might  be 
brought  by  a  party  having  the  equitable  title,  as  well  as  a 
party  having  the  legal  title.  Statutes  thus  enlarging  the  ju- 
risdiction of  courts  of  equity  have  been  held  to  be  constitu- 
tional.    IWehrman  v.  Conklui,  supra.) 

By  the  provisions  of  section  1,  article  5  of  the  constitution 
of  Idaho,  the  distinction  between  actions  at  law  and  suits  in 
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equity  and  the  forms  of  all  such  actions  and  suits  are  pro- 
hibited, and  we  have  but  one  form  of  action  in  this  state  for 
the  enforcement  or  protection  of  private  rights  or  the  redress 
of  private  wrongs,  and  by  the  provisions  of  section  20  of  said 
article,  the  district  court  is  given  original  jurisdiction  in  all 
cases  both  at  law  and  in  equity  as  well  as  certain  appellate 
jurisdiction,  and  under  the  provisions  of  section  4108  of  the 
Revised  Statutes,  the  complaint  in  each  and  every  case  be- 
sides the  title  of  action,  etc.,  is  only  required  to  contain  a 
statement  of  the  facts  constituting  the  cause  of  action  in  or- 
dinary and  concise  language  and  demand  for  relief.  Thus 
many  of  the  rules  of  pleading  in  other  jurisdictions  in  both 
suits  in  equity  and  actions  at  law  have  been  greatly  modified 
and  changed.  The  provisions  of  said  section  4538  of  the 
Revised  Statutes  above  quoted  are  very  broad,  and  under  them 
any  person,  whether  in  possession  or  out  of  the  possession, 
whether  holding  the  legal  title  or  equitable  title  or  what  not, 
may  bring  his  action  against  another  who  claims  an  estate  in 
real  property  adverse  to  him,  and  may  in  such  action  have  the 
adverse  claim  determined  and  settled. 

Under  our  constitution  and  statutes  equitable  jurisdiction 
exists  and  will  be  exercised  in  all  cases  and  under  all  circum- 
«tances  where  the  remedy  at  law  is  not  adequate,  complete 
and  certain,  so  as  to  meet  all  the  requirements  of  justice. 
That  there  is  a  legal  remedy  is  not  sufScient.  Such  remedy, 
in  order  to  oust  or  prevent  the  equitable  jurisdiction,  must 
be  in  all  respects  as  satisfactory  as  the  relief  furnished  by  a 
court  of  equity.  (1  Pomeroy's  Equity  Jurisprudence,  3d  ed., 
sec.  297.)  In  the  case  at  bar,  if  the  plaintiffs  were  required 
to  bring  an  action  at  law  in  ejectment  or  otherwise,  and  their 
right  to  the  possession  of  the  premises  in  dispute  should  be 
adjudged  in  their  favor,  then  in  order  to  clear  their  title  they 
would  have  to  bring  a  suit  in  equity  to  annul  the  legal  title 
held  by  the  appellant.  Thus  it  is  shown  that  an  action  at  law 
would  not  be  adequate,  complete  and  certain,  and  meet  all  the 
requirements  of  justice. 

One  of  the  objects  of  our  practice  act  and  the  provisions 
of  our  state  constitution  in  abolishing  all  distinctions  between 
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actions  at  law  and  suits  in  equity,  and  giving  our  district 
courts  full  and  complete  jurisdiction  both  at  law  and  in  equity, 
was  to  rid  our  Sfystem  of  a  multiplicity  of  suits  and  a  vexatious 
and  cumbersome  procedure,  and  to  give  litigants  full  and 
complete  relief  in  a  single  action,  where  under  the  old  prac- 
tice several  suits  were  necessary  to  accomplish  that  result. 
And  in  the  case  at  bar  there  is  no  good  reason  why  the  title 
may  not  be  fully  settled  and  determined  between  the  parties. 
The  provisions  of  section  4538  of  the  Revised  Statutes,  and 
the  decisions  of  this  court  in  Shields  v.  Johnson,  10  Idaho, 
476,  79  Pac.  393,  Johnson  v.  Hurst,  10  Idaho,  308,  77  Pac. 
791,  Fry  v.  Summers,  4  Idaho,  424,  39  Pac.  1118,  settle  this 
contention,  for  under  them  we  think  every  estate  or  interest 
known  to  the  law  in  real  property,  whether  legal  or  equitable, 
may  be  determined  in  an  action  of  this  kmd. 

The  other  errors  assigned  may  be  considered  under  the 
general  head  of  the  insuflSciency  of  the  evidence  to  sustain 
the  decision.  While  the  testimony  of  the  appellant  shows 
that  she  paid  for  the  premises  in  question  with  money  bor- 
rowed by  her  husband  for  her  which  he  repaid  to  the  persons 
from  whom  it  was  borrowed,  there  is  suf&cient  evidence  in  the 
record  to  throw  decided  suspicions  upon  that  evidence  and  its 
utter  inconsistency;  instead  of  taking  the  deed  in  her  own 
name,  she  took  the  deed  from  the  grantor  in  the  name  of  her- 
self and  a  Mrs.  Granger,  whose  husband  was  the  partner  of 
Jaggers  in  the  saloon  business.  Her  explanation  of  that  fact 
is  very  lame.  While  Granger  himself  testified  that  at  the 
time  of  the  said  purchase  Jaggers  and  himself  were  running 
a  saloon.  They  were  paying  $16  a  month  rent  and  were  not 
doing  a  very  large  business,  and  Granger  proposed  to  Jaggers 
that  they  buy  the  hotel  building  in  question,  and  Jaggers  re- 
plied that  he  had  been  thinking  about  that,  and  it  was  there 
arranged  that  Jaggers  should  negotiate  for  said  premises.  A 
few  days  after  that  conversation  Jaggers  informed  Granger 
that  he  had  purchased  the  premises.  Granger  asked  him  if 
he  had  money  sufficient  to  pay  for  it.  He  replied  that  he  had 
sufficient;  that  he  had  a  check  for  something  over  $70,  and 
that  he  had  sufficient.     Granger  replied  that  if  he  hadn't,  he 
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had  a  little  at  their  home  which  he  would  let  him  have. 
Jaggers  thereupon  asked  Granger  if  they  hadn't  better  have 
it  deeded  to  their  wives,  and  Granger  replied  that  it  did  not 
matter  to  him.  Granger  further  testified  that  his  under- 
standing was  that  he  owned  half  of  the  premises,  and  that  he 
thereafter  sold  it  to  Jaggers  after  they  had  dissolved  partner- 
ship in  the  saloon  business;  that  in  their  agreement  Jaggers 
agreed  to  settle  all  bills  owing  by  the  partnership  and  was  to 
take  the  property  and  continue  the  business.  This  partner- 
ship was  dissolved  a  few  days  after  the  purchase  of  the  said 
building,  and  the  partnership  was  indebted  at  that  time  in 
the  sum  of  about  $200;  that  shortly  before  the  trial  of  this 
cause,  at  the  request  of  the  appellant's  attorney.  Granger  and 
his  wife  conveyed  by  quitclaim  deed  whatever  title  they  held 
in  said  premises  to  Mr.  Jaggers,  and  Jaggers  thereafter  con- 
veyed it  to  his  wife,  the  appellant. 

The  trial  court  having  seen  the  witnesses  on  the  stand,  ob- 
served their  demeanor  and  heard  them  testify,  is  better  quali- 
fied to  judge  of  the  weight  to  be  given  to  the  testimony  of 
each  than  this  court.  That  court  evidently  concluded  that 
said  premises  were  not  the  separate  property  of  the  appellant, 
and  we  think  that  the  evidence  was  sufficient  to  sustain  the 
judgment.  The  judgment  is  therefore  affirmed,  with  costs  in 
favor  of  respondents. 

Stockslager,  C.  J.,  concurs. 

AILSHIE,  J.,  Concurring. — I  concur  with  my  associates  in 
the  conclusion  reached  as  to  the  legal  propositions  involved  in 
this  case.  As  to  the  sufficiency  of  the  evidence,  however,  to 
support  the  findings  and  judgment,  I  have  considerable  doubt. 
While  there  was  some  evidence  supporting  the  judgment,  it 
was  principally  hearsay,  and  incompetent  as  against  Mrs. 
Jaggers,  the  only  defendant  in  this  case.  The  best  that  can  be 
said  for  the  evidence  in  the  case  is  that  it  was  desultory  and 
highly  circumstantial;  rather  below  the  standard  of  certainty 
that  should  be  required  before  taking  from  a  married  woman 
the  fruits  of  her  daily  labor. 
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(March  2,  1906.) 

HENRY  W.  LEMAN,  Receiver  of  JAMES  M.  WANZER 
and  WILLIAM  H.  CHAD  WICK,  Copartners  as  WAN- 
ZER &  CO.,  Appellant,  v.  RICHARD  CUNNINGHAM, 
Respondent. 

[85  Pae.  212.] 

Foreign  Judgment — Revivor — Statute  of  Limitations. 

1.  Where  W.  &  Co.  obtained  a  judgment  against  C.  and  others, 
in  Nebraska  in  April,  1895;  before  anj  part  of  said  judgment  was 
paid,  C.  moved  to  Idaho  in  1897,  and  has  continued  to  so  reside 
until  the  commencement  of  this  action ;  G.  was  in  Nebraska  in  1905, 
when  service  of  an  order  or  motion  for  revivor  of  said  judgment  was 
hac(  upon  him;  thereafter  and  on  the  tenth  day  of  October,  1905, 
C.  appeared  in  court  by  attorney  when  an  order  of  revivor  was  made 
in  said  court:  Held,  that  such  order  of  revivor  gave  new  life  to 
the  judgment,  and  the  statute  of  limitations  of  this  state  does  not 
begin  to  run  until  after  such  revivor,  and  that  an  action  may  be 
commenced  in  the  courts  of  Idaho  any  time  within  six  years  after 
such  order  of  revivor. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.     Hon.  George  H.  Stewart,  Judge. 

Appellant  sought  in  the  lower  court  to  recover  on  a  foreign 
judgment.    Judgment   for  the   defendant.    Reversed. 

Hawley,  Puckett  and  Hawley,  for  Appellant. 

The  only  question  involved  is  whether  section  4051  of  the 
Revised  Statutes  prevents  a  recovery  in  this  cause.  If  it  is 
considered  that  the  revivor  of  the  judgment  made  by  the  Ne- 
braska court  in  1905  is  in  effect  a  judgment,  then  appellant 
must  prevail. 

All  statutes  in  reference  to  the  revivor  of  judgments  supply 
a  method  of  procedure  in  lieu  of  the  writ  of  scire  facias,  and 
this  is  notably  the  case  so  far  as  the  Nebraska  statute  is  con- 
cerned. (Humister  v.  Smith,  21  Cal.  130;  Ames  v.  Hoy,  12 
Cal.  19;  Cameron  v.  Young,  6  How.  Pr.  (N.  T.)  372.) 
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The  order  reviving  a  judgment  is  in  itself  a  new  judgment 
and  the  proceedings  leading  up  to  the  entry  constitute  an  ac- 
tion. {Briers  v.  Traders'  Nat  Bank,  24  Wash.  695,  64  Pac. 
831.) 

In  an  action  based  upon  a  judgment  of  revivor  in  another 
state,  the  statute  of  limitations  runs  from  the  date  of  the  re- 
vivor, not  from  the  original  judgment.  (Fagan  v,  Bentley, 
32  Ga.  534;  Packer  v.  Thompson,  25  Neb.  689,  41  N.  W.  650; 
Lindsey  v,  Lyman,  37  Iowa,  206 ;  Bullard  v.  Lopez,  7  N.  Mex. 
561,  37  Pac.  1103.) 

A  new  judgment  under  our  statute  is  a  revivor  of  the  old ; 
simply  a  remedy  obtainable  by  a  civil  suit,  in  effect  the  same 
as  that  formerly  obtainable  by  the  writ  of  scire  facias. 
{Haupt  V.  Burton,  21  Mont.  572,  69  Am.  St.  Rep.  698,  55  Pac. 
110;  Peters  v.  Vawtor,  10  Mont.  209,  55  Pac.  438.) 

The  revivor  is  treated  by  the  Nebraska  courts  as  a  judg- 
ment. (Dennis  v.  Omaha  Nat.  Bank,  19  Neb.  675,  28  N.  W. 
512 ;  In  re  Bank  of  Commerce,  153  Ind.  460,  53  N.  E.  954,  55 
N.E.224,47L.R.A.489.) 

E.  M.  Wolfe,  for  Respondent. 

The  procedure  is  a  motion  for  an  order  of  revivor.  (See 
Neb.  Stats.,  p.  6039,  sec.  460.) 

Both  in  Nebraska  and  in  Idaho,  as  well  as  in  all  other  states, 
there  is  a  recognized  distinction  between  an  order  and  a  judg- 
ment. (Bankers'  Life  Ins.  Co.  v.  Bobbins,  59  Neb..  173,  80  N. 
W.  484;  Helper  v.  Davis,  32  Neb.  556,  29  Am.  St.  Rep.  457, 
40  N.  W.  458,  13  L.  R.  A.  565.) 

The  controlling  point  in  all  of  the  decisions  is,  '*Was  a  new 
judgment  rendered  T'  (Bice  v.  Moore,  48  Kan.  590,  30  Am. 
St.  Rep.  318,  30  Pac.  10, 16  L.  R.  A.  199 ;  Owens  v.  McCloskey, 
161  U.  S.  642,  40  L.  ed.  837,  16  Sup.  Ct.  Rep.  693 ;  Black  on 
Judgments,  498.) 

In  the  Montana  cases  cited  by  appellant  (Haupt  v.  Burton, 
21  Mont.  572,  69  Am.  St.  Rep.  698,  55  Pac.  110;  Peters  v. 
Vawter,  10  Mont.  209,  55  Pac.  438),  the  court  held  that  a 
new  action  must  be  brought  which  would,  of  course,  be  the 
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means  of  securing  a  new  judgment,  and  that  would  be  the 
remedy  in  this  state.  A  new  complaint  must  be  filed  and  a 
new  judgment  must  be  had. 

STOCKSLAQER,  C.  J.— Appellant,  as  receiver  for  J.  M. 
Wanzer  &  Co.,  commenced  his  action  in  the  district  court  of 
Ada  county  against  respondent  as  defendant.  It  is  shown 
by  the  complaint  that  a  judgment  was  rendered  against  re« 
spondent  and  others  and  in  favor  of  Wanzer  &  Company  on 
the  twenty-second  day  of  April,  1895,  in  the  district  court 
of  Lancaster  county,  Nebraska,  for  the  sum  of  $1,782.78,  no 
part  of  which  was  paid,  and  that  a  judgment  of  revivor 
was  given  in  said  court  on  October  10,  1905,  personal  servicft 
of  the  conditional  order  of  revivor  having  been  made  upon 
defendant  Cunningham,  he  appearing  by  attorney  at  the 
time  said  judgment  of  revivor  was  entered.  Defendant 
answered  by  general  denial  and  further  pleaded  the  statute 
of  limitations  under  the  provisions  of  section  4051  of  the 
Revised  Statutes.  The  record  contains  an  agreed  statement 
of  facts  as  follows:  **1.  It  is  stipulated  that  plaintiff  is  the 
duly  appointed,  qualified  and  acting  receiver  of  the  original 
owners  of  the  jiidgment  and  is  authorized  to  bring  said  action 
in  this  court.  2.  That  in  August,  1889,  at  Lincoln,  Nebraska, 
defendant  became  surety  with  others  on  an  undertaking  on 
appeal  for  one  John  C.  Morrissey  for  the  penal  sum  of 
$2,000.  3.  That  on  the  twenty-second  day  of  April,  1895, 
in  the  district  court  of  Lancaster  county,  Nebraska,  a  judg- 
ment was  rendered  in  favor  of  Wanzer  &  Company  and 
against  this  defendant  and  others  for  the  sum  of  $1J82.78, 
and  costs.  4.  That  said  judgment  remained  unpaid  and  un- 
satisfied of  the  record,  and  still  so  remains,  and  that  said  judg- 
ment became  dormant  in  said  state  on  April  22,  1900,  and 
that  thereafter,  on  May  26,  1905,  a  conditional  order  of  re- 
vivor was  duly  and  personally  served  upon  defendant 
Bichard  Cunningham  at  Lincoln,  Nebraska,  where  he  was 
remaining  a  few  days  on  legal  business  as  an  attorney  in 
a  suit  pending  in  said  court,  which  said  conditional  order 
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....  is  attached  hereto,  marked  exhibit  2,  and  made  a 
part  hereof;  and  thereafter  such  proceedings  were  had  in 
said  court  that  an  order  of  revivor  of  said  dormant  judg- 
ment was  duly  and  regularly  made  and  entered  in  said  court 
on  October  10,  1905,  by  which  said  dormant  judgment  was 

duly  revived  with  costs  of  said  revivor  proceedings 

5.  That  defendant  Cunningham  was  formerly  a  resident  of 
the  state  of  Nebraska,  and  left  the  state  of  Nebraska  and 
abandoned  his  residence  therein  on  August  20,  1897,  and  re- 
moved to  Silver  City  in  the  state  of  Idaho,  of  which  said  state 
he  became  a  resident  and  citizen  of  the  state  of  Idaho,  and 
has  not  been  a  resident  or  citizen  of  Nebraska  since  August 
20,  1897;  and  that  he  has  resided  continuously  at  his  home 
in  Silver  City  in  the  state  of  Idaho  ever  since  September, 
1897.  That  he  never  concealed  his  residence  nor  departed 
therefrom  except  on  three  or  four  business  trips  in  which 
he  was  not  absent  from  the  state  of  Idaho  for  more  than 
thirty  days  in  all  since  August  20,  189 — .  That  he  has 
resided  continuously  at  his  said  home  in  Silver  City,  Idaho, 
and  was  there  for  more  than  eight  years  prior  to  the  com- 
mencement of  this  action,  and  for  more  than  seven  and  one- 
half  years  prior  to  the  service  on  him  of  the  said  conditional 
order  of  revivor  of  said  judgment,  and  prior  to  the  com- 
mencement of  the  said  proceedings  for  the  revivor  of  the 
said  dormant  judgment.  6.  That  no  part  of  said  judgment 
has  been  paid  either  before  or  since  the  revivor  thereof." 

It  is  conceded,  as  well  as  apparent  from  the  record,  that 
the  only  question  for  us  to  determine  is  whether  this  action 
is  barred  by  the  provisions  of  section  4051  of  our  Revised 
Statutes,  1887.  It  says:  **An  action  upon  a  judgment  or 
decree  of  any  court  of  the  United  States,  or  of  any  state 
or  territory  within  the  United  States,  must  be  commenced 
within  six  years.*'  The  important  and  controlling  question 
is  the  effect  to  be  given  the  order  of  revivor  made  by  the 
Nebraska,  court  on  October  10,  1905.  If  it  gives  the  old 
judgment  new  life  in  Nebraska,  it  has  the  same  effect  in 
this  state..    Learned  counsel   for  appellant  insist  that  the 
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proceedings  for  the  revivor  of  a  dormant  judgment  in  Ne- 
braska has  the  same  effect  in  that  state  as  a  new  action  to 
keep  a  judgment  from  becoming  dormant  in  this  state,  whilst 
able  counsel  who  represents  the  respondent  urges  that  there 
is  a  wide  distinction  in  the  two  remedies.  He  says  Idaho 
provides  a  remedy  for  a  new  judgment,  whilst  in  Nebraska 
provision  is  only  made  for  an  order  of  revivor  of  the  old 
judgment,  jand  that  all  proceedings  after  revivor  must  date 
back  to  the  original  date,  hence  thc^  order  of  revivor  does 
not  aid  the  appellant  in  this  action,  as  the  record  shows  that 
the  judgment  which  appellant  seeks  to  enforce  against  re- 
spondent is  barred  by  the  statute.  In  Nebraska  the  judg- 
ment is  revived  on  motion  after  proper  service  on  the  de- 
fendant, and  after  giving  him  an  opportunity  to  show  why 
such  motion  should  not  be  granted.  In  Idaho  the  remedy 
is  by  new  action,  proper  service,  and  if  no  sufficient  defense 
is  interposed  a  new  judgment  is  the  result.  Our  attention 
is  not  called  to  any  provision  of  the  Nebraska  statute  pro- 
viding for  a  new  suit  to  revive  or  restore  to  life  a  dormant 
judgment,  neither  have  we  any  provision  in  our  statute  pro- 
viding for  revivor  of  a  dormant  judgment.  Each  state  has 
provided  its  own  way  of  keeping  a  judgment  alive,  but 
Nebraska  has  gone  further  than  Idaho  in  providing  a  way 
to  restore  it  to  life  after  it  has  become  dormant.  Our  statute 
is  a  little  harsher  and  more  exacting  on  the  judgment  cred- 
itor. 

I  have  examined  a  great  many  authorities  cited  in  this 
case,  but  it  seems  that  the  construction  given  the  Nebraska 
statute  by  the  court  of  last  resort  of  that  state  should  have 
much  weight  in  determining  this  case.  If  the  order  of  re- 
vivor had  the  effect  of  giving  new  life  to  the  dormant  judg- 
ment in  Nebraska,  to  such  an  extent  that  it  might  be  enforced 
in  that  state  against  the  property  of  respondent  if  he  had 
any  there,  then  we  think  it  could  be  enforced  against  his 
property  in  this  state,  if  the  action  is  commenced  here  within 
the  life  of  the  order  of  revivor  there.  Packer  v.  Thompson, 
25  Neb.  689,  41  N.  W.  650,  discusses  a  case  very  similar  to 
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the  one  at  bar.  The  action  was  brought  in  the  district  court 
of  Gage  county  on  a  judgment  recovered  against  the  plaintiff 
in  error  in  the  state  of  Iowa.  Thompson  secured  a  judgment 
against  Packer  in  the  district  court  of  Clayton  county,  Iowa, 
on  the  twenty-first  day  of  May,  1866.  In  October,  1886,  ser- 
vice was  had  on  Packer  while  he  was  temporarily  in  the  state 
of  Iowa,  and  thereafter  the  judgment  was  revived,  all  of 
which  is  alleged  to  have  been  in  fraud  of  his  rights.  A  de- 
murrer was  sustained  to  the  answer.  Mr.  Justice  Maxwell, 
speaking  for  the  court,  says:  **Does  the  answer  state  a  de- 
fense t  We  think  not.  It  is  admitted  that  the  Iowa  court 
in  the  year  1886  obtained  jurisdiction  of  the  plaintiff  in  error 
by  personal  service.  The  fact  that  the  judgment  revived  was 
recovered  in  1866  can  make  no  difference.  If  the  plaintiff 
in  error  had  remained  in  this  state,  no  action 'could  have 
been  brought  here  on  the  1866  judgment,  as  it  is  expressly 
within  our  statute  of  limitations,  and  would  be  barred  in 
five  years.  (Code,  sec.  10.)  Where,  however,  the  plaintiff 
in  error  voluntarily  went  into  the  state  of  Iowa,  and  service 
was  had  upon  him  there,  he  must  contest  his  rights  in  the 
tribunals  of  that  state,  and  if  a  judgment  of  revivor  is  ob- 
tained against  him  there,  and  an  action  brought  on  such  judg- 
ment in  this  state  within  five  years  from  the  time  of  its  rendi- 
tion, our  statute  of  limitations  will  not  constitute  a  defense. 
Neither  can  we  retry  the  merits  of  the  case  in  this  state.  If 
the  facts  as  to  the  fraudulent  character  of  the  note  and  judg- 
ment are  as  the  plaintiff  in  error  alleges  them  to  be,  he  should 
have  brought  such  facts  to  the  attention  of  the  Iowa  court, 
which  no  doubt  would  have  protected  his  rights.  So  of  the 
statute  of  limitations.  The  judgment,  being  valid  where 
rendered,  is  valid  here,  and  the  demurrer  was  properly  sus- 
tained.'' 

In  the  case  of  Horhach  v.  Smiley,  54  Neb.  217,  74  N.  W. 
623,  Justice  Noral,  in  discussing  the  priority  of  judgment 
liens  on  real  estate,  says:  **It  is  true  some  of  the  judgments 
embraced  in  this  class  became  dormant  and,  for  a  time,  ceased 
to  be  liens  upon  the  premises.     {Flagg  v.  Flagg,  39  Neb.  299, 


Digitized  by 


Google 


March,  1906.]         Leman  v.  Cunningham.  141 

Opinion  of  the  Court — Stockslagery  C.  J. 

58  N.  W.  109.)  But  these  judgments  were  subsequently  re- 
vived, which  had  the  effect  to  reinstate  the  liens  upon  the  real 
estate  from  the  date  of  the  order  of  revivor.  (Eaton  v.  Hasty, 
6  Neb.  419,  29  Am.  Rep.  365;  Cathcart  v.  Potterfield,  5  Watts 
(Pa.),  153;  Norton  v.  Beaver,  5  Ohio,  178.)" 

In  Brier  v.  Traders'  Nat,  Bank  of  Spokane,  24  Wash.  695, 
64  Pac.  831,  Mr.  Justice  White,  of  the  supreme  court  of  Wash- 
ington, discussing  a  judgment  of  revivor,  says:  **It  is  not  the 
mere  lien  that  is  revived;  it  is  the  judgment  itself,  and  the 
lien,  as  an  incident  of  the  revived  judgment,  if  a  certified  copy 
is  filed  with  the  auditor,  becomes  operative  in  the  same  man- 
ner as  if  it  was  an  original  judgment The  very  term 

*  revive'  means  to  restore  or  bring  again  to  life.  When  re- 
vived, it  becomes  a  new  judgment,  on  which  execution  may 
issue  as  to  personal  liability,  and  it  continues  in  existence  for 
five  years  longer,  from  the  date  of  the  order  of  revival,  and 
the  lien  thereof,  like  the  judgment,  an  incident  thereto,  is  a 
new  creation,  and  dates  from  the  order  of  revival." 

In  Bank  of  Commerce  v.  Willsie,  153  Ind.  460,  53  N.  B. 
950,  954,  55  N.  B.  224,  47  L.  R.  A.  489,  Mr.  Justice  Baker, 
speaking  for  the  court,  said:  **The  primary  meaning  of  're- 
vive' is  to  *give  life  to  again.'  If  it  is  a  creative  act  to  give 
life  to  dead  matter  once,  it  is  no  less  a  creative  act  to  give 
life  again  to  the  same  matter  when  it  becomes  dead.  In  the 
word  'revive'  the  syllable  *re'  indicates  the  use  of  old  matter, 
and  the  syllable  'vive'  means  'to  give  life  to,'  which  is  one  of 
the  primary  meanings  of  the  word  create." 

Counsel  for  respondent  cites  Bankers'  Life  Ins,  Co,  v.  Rob- 
bifis,  59  Neb.  173,  80  N.  W.  484,  in  support  of  his  theory  that 
appellant  only  had  ''an  order  of  revivor  and  not  a  judgment 
in  the  Nebraska  court,"  and  quotes  from  the  opinion  in  the 
above  case  as  follows:  "The  statutory  proceedings  to  revive 
a  dormant  judgment  is  a  substitute  for  the  common-law  writ 
of  scire  facias.  It  is  not  the  commencement  of  a  civil  action, 
but  the  continuation  of  an  action  previously  commenced. 
The  object  in  view  is  not  to  obtain  a  judgment,  but  to  obtain 
permission  of  the  court  to  execute  a  judgment  already  in 
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existence."  He  also  cites  Helper  v,  Davis,  32  Neb.  556,  29 
Am.  St.  Rep.  457,  49  N.  W.  458,  13  L.  R.  A.  565.  In  this  case 
a  judgment  was  recovered  against  defendant  in  January, 
1879,  in  the  state  of  Illinois.  Soon  thereafter  he  moved  to 
the  state  of  Nebraska.  On  the  twelfth  day  of  October,  1888, 
the  judgment  in  Illinois  was  revived  in  that  state  without 
jurisdiction  of  the  person  of  the  defendant.  In  December  fol- 
lowing, this  action  was  brought  in  the  district  court  of  Fill- 
more county,  upon  the  judgment  so  alleged  to  have  been 
revived.  The  lower  court  made  findings  as  above  indicated, 
the  important  one  being  *'that  no  personal  service  of  the 
notice  was  had  of  said  proceedings  upon  said  defendant  who 
then  and  now,  and  for  eight  years  last  past  has  continually 
been  a  resident  of  Fillmore  county,  Nebraska,  and  he  had  no 
notice  or  knowledge  in  any  manner  of  said  proceedings.  It 
is,  therefore,  considered  by  the  court  that  said  cause  of  action 
did  not  accrue  within  five  years  next  before  the  commence- 
ment of  this  action,  and  is,  therefore,  barred  by  the  statute  of 
limitations.''  The  appellate  court  affirms  this  judgment,  but 
distinguishes  between  this  case  and  the  Packer-Thompson  case, 
supra,  and  reaffirms  the  latter  case. 

In  our  view  of  the  case  under  consideration,  it  matters  not 
what  the  final  action  of  the  district  court  of  Nebraska  may 
be  termed — ^let  it  be  an  order  reviving  an  old  judgment,  or 
let  it  be  a  new  judgment,  the  object  and  purpose  of  the  order 
is  the  same  in  either  case.  The  effect  is  to  continue  in  force 
in  Nebraska  a  judgment  against  the  defendant  five  years 
from  the  date  of  this  order.  Our  statute  would  begin  to  run 
against  the  judgment  or  order  of  revivor  from  its  date.  This 
is  not  only  true  as  shown  by  the  decisions  of  the  court  of  last 
resort  of  Nebraska,  but  a  long  line  of  authorities  from  other 
states  are  in  harmony  with  this  conclusion.  Why  should  it 
be  otherwise.?  Respondent  was  twice  given  an  opportunity 
in  the  courts  of  Nebraska  to  defend  against  this  judgment,  or 
the  claim  upon  which  it  is  founded,  yet  we  find  a  judgment 
rendered  in  the  first  instance  and  an  order  of  revivor  in  the 
second,  after  respondent  had  had  his  day  in  court  to  snow 


Digitized  by 


Google 


March,  1906.]  In  re  Burgess.  143 

Points  Decided. 

why  the  judgment  should  not  be  revived.  When  revived  it  is 
given  new  life,  and  our  statute  of  limitations  does  not  begin 
to  run  until  after  the  date  of  the  order  of  revivor. 

The  judgment  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  the  views  herein  expressed.  Costs 
awarded  to  appellants. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(March  2,  1906.) 


In  re  WILLIAM  BURGESS,  JOHN  BAILEY  and  JOHN 
McHARGUE. 

[84  Pac.  1059.] 

Habeas  Corpus — Anti-oambling  Law — Maximum  Penalty  fob  Vio- 
lation— Fine  and  Imprisonment. 

1.  Under  the  provisions  of  section  1  of  what  is  commonly  known 
as  the  anti-gambling  act  (Sess.  Laws  1899,  p.  389),  the  lightest 
sentence  that  may  be  imposed  upon  one  convicted  of  gambling  is 
a  fine  of  not  less  than  $200  or  imprisonment  in  the  county  jail  for 
not  less  than  four  months. 

2.  The  heaviest  penalty  that  may  be'  imposed  upon  one  con- 
victed of  gambling  is  that  prescribed  by  section  6313  of  the  Be- 
vised  Statutes,  and  may  amount  to  both  a  fine  of  not  exceeding 
$300  and  imprisonment  not  exceeding  six  months.  State  v.  Mulkey, 
6  Idaho,  617,  59  Pac.  17,  and  In  re  Bowland,  8  Idaho,  595,  70  Pac. 
610,  approved  and  followed. 

3.  Where  a  defendant  has  been  convicted  of  gambling  in  viola- 
tion of  the  provisions  of  the  anti-gambling  law,  a  sentence  and 
judgment  that  he  pay  a  fine  of  $250  and  be  imprisoned  in  the 
county  jail  for  a  period  of  three  months,  is  within  the  authority 
of  law  and  jurisdiction  of  the  court  and  is  a  proper  sentence  and 
judgment. 

(Syllabus  by  the  court.) 

ORIGINAL  application  on  behalf  of  William  Burgess,  John 
Bailey  and  John  McHargue,  for  writs  of  habeas  corpus. 

The  petitioners  were  convicted  in  the  justice's  court  of  West 
Weiser  precinct,  in  Washington  county,  of  the  crime  of  gam- 
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bling,  and  appealed  to  the  district  court  in  and  for  Washing- 
ton county.  Upon  a  trial  in  the  district  court  the  defendants 
were  found  guilty  and  sentenced  by  the  judge  to  each  pay  a 
fine  of  $250,  and  serve  a  term  of  three  months  in  the  county 
jail.  They  thereafter  applied  to  the  district  judge  of  the 
seventh  judicial  district  for  a  writ  of  habeas  corpus,  and  the 
same  was  denied.  They  thereupon  applied  to  this  court  for 
a  writ,  and  the  writ  was  granted,  and  the  sheriff  of  Washing- 
ton county  made  his  return  that  he  was  holding  the  prisoners 
under  sentence  and  judgment  from  the  district  court.  Writ 
quashed  and  dismissed,  and  the  petitioners  remanded  to  the 
custody  of  the  sheriff  of  Washington  county. 

Frank  Harris,  for  the  Petitioners,  files  no  brief. 

J.  J.  Quheen,  Attorney  General,  and  Edwin  Snow,  Assistant 
Attorney  General,  for  the  State,  cite  no  authorities  on  the 
point  decided,  not  cited  by  the  court. 

AILSHIE,  J. — The  contention  is  made  by  the  petitioners 
that  under  section  1  of  the  anti-gambling  act  (Sess.  Laws 
1899,  p.  389),  the  court  was  without  jurisdiction  and  authority 
to  impose  a  sentence  of  both  fine  and  imprisonment.  Section 
1  of  the  law  in  question,  after  enumerating  the  acts  prohibited, 
declares  that  anyone  who  commits  any  of  the  forbidden  acts 
**is  guilty  of  a  misdemeanor  and  is  punishable  by  fine  not  less 
than  two  hundred  dollars  or  imprisonment  in  the  county  jail 
not  less  than  four  months." 

In  State  v.  Mulkey,  6  Idaho,  617,  59  Pac.  17,  the  contention 
was  made  that  the  anti-gambling  law  was  unconstitutional  and 
void,  for  the  reason  that  it  only  fixed  the  minimum  penalty 
to  be  imposed  for  its  violation  and  established  no  maTiiniiTw 
penalty  whatever.  This  court  answered  that  contention  in  the 
following  manner:  **The  act  in  question  fixes  the  minimum 
punishment,  but  does  not  fix  the  maximum.  Section  1  of 
said  act  makes  the  offense  a  misdemeanor.  Section  6313  of 
the  Revised  Statutes  is  as  follows:  'Except  in  cases  where  a 
different  punishment  is  prescribed  by  this  code,  every  offense 
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declared  to  be  a  misdemeanor  is  punishable  by  imprisonment 
in  a  county  jail  not  exceeding  six  months,  or  by  fine  not 
exceeding  three  hundred  dollars,  or  by  both.'  Beading,  the 
act  in  question  with  said  section  6313  of  the  Revised  Statutes, 
both  the  maximum  and  minimum  punishment  are  provided." 
The  validity  of  this  law  again  came  under  consideration  in 
Be  Rowland,  8  Idaho,  595,  70  P,ac.  610,  and  the  court  said: 
"The  object  of  the  statute  is  to  prevent  gambling.  Under  its 
terms,  one  who  plays  for  money  in  a  game  of  poker  is  guilty 
of  a  misdemeanor,  and  subject  to  punishment  under  the  stat- 
ute. The  statute  fixes  the  minimum  punishment  at  a  fine  o( 
not  less  than  two  hundred  dollars  or  punishment  of  not  less 
than  four  months  in  the  county  jail.  It  is  true  that  the  stat- 
ute does  not  fix  the  maximum  punishment,  but,  as  this  court 
held  in  State  v.  Mulkey,  6  Idaho,  617,  59  Pac.  17,  the  maximum 
punishment  is  prescribed  in  section  6313  of  the  Revised  Stat- 
utes." 

The  foregoing  cases  from  this  court  are  decisive  of  the 
point  raised  by  petitioners.  Section  1  of  the  act  only  at- 
tempts to  fix  the  lightest  penalty  that  the  court  may  in  any 
case  impose,  viz. :  A  fine  of  not  less  than  $200  or  imprisonment 
of  not  less  than  four  months.  The  court  may  let  the  prisoner 
off  with  either  of  the  foregoing  penalties,  but  nothing  short 
of  one  of  them  will  satisfy  the  statute.  This  statute,  it  will 
be  observed,  does  not  imdertake  to  prohibit  a  heavier  penalty 
than  therein  specified;  its  purpose  is  to  prohibit  a  lighter 
penalty.  For  the  maximum  penalty  this  court  has  said  we 
should  look  to  section  6313  of  the  Revised  Statutes.  That  is  a 
general  statute  fixing  the  maximum  penalty  in  misdemeanor 
cases  where  a  maximum  is  not  fixed  by  the  act  defining  the 
offense,  and  under  that  statute  the  punishment  may  be  **  im- 
prisonment in  a  county  jail  not  exceeding  six  months,  or  by 
a  fine  not  exceeding  three  hundred  dollars,  or  by  both."  We 
are  forced  to  the  conclusion  that  under  the  statute  as  it  has 
been  interpreted  by  this  court  in  two  unanimous  decisions, 
the  maximum  punishment  which  may  be  imposed  on  one  con- 
victed of  gambling  would  be  a  fine  of  $300  and  imprisonment 
for  six  months.  The  sentence  in  this  case  was  clearly  within 
Idaho,  VoL  12—10 
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the  limit,  and  within  the  jurisdiction  of  the  court.  The  writ 
is  dismissed  and  the  prisoners  are  hereby  remanded  to  the 
custody  of  the  sheriff  of  Washington  county. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 

ON  REHEARING. 

SULLIVAN,  J. — ^A  petition  for  rehearing  has  been  filed  in 
this  case,  and  counsel  seems  to  place  reliance  on  a  stipulation 
in  writing  signed  by  opposing  counsel  granting  an  extension 
of  the  time  in  which  to  prepare  and  serve  a  proposed  state- 
ment or  bill  of  exceptions.  Counsel  contends  that  the  attor- 
neys for  respondent  had  power  to  bind  their  clients  in  that 
stipulation.  The  trouble  with  this  contention  is  that  the 
stipulation  signed  by  counsel  cuts  no  figure  in  the  ease  what- 
ever. That  was  a  stipulation  granting  the  appellant  ten  days 
in  which  to  prepare  and  serve  a  proposed  statement  or  bill 
of  exceptions.  Counsel  for  appellant  had,  under  the  statute, 
ten  days  for  that  purpose,  which  time  expired  on  the  twenty- 
ninth  day  of  December,  1904.  Counsel  thereafter  procured 
an  order  of  the  court  extending  that  time  for  sixty  days  from 
the  twenty-third  day  of  December,  1904.  Counsel  for  appel- 
lant attempts  to  explain  the  order  of  the  court  and  contends 
that  it  was  intended  to  date  from  December  29th,  instead  of 
the  23d,  1904.  The  order  speaks  for  itself  and  extends  the 
time  for  sixty  days  from  the  23d.  The  stipulation  signed  by 
respective  counsel  has  no  part  whatever  in  the  decision  of  this 
case.  If  counsel  for  appellant  has  made  a  mistake,  that  may 
be  unfortunate,  but  under  the  facts  of  this  case  we  cannot 
give  him  relief,  and  the  petition  for  rehearing  is  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(March  3,  1906.) 

JOHN  TURMES,  Respondent,  v.  WILLIAM  KISNER,  Ap- 

pellant. 
[85  Pac.  212.] 

SuppicntNCY  or  Evidence  to  Support  Findings  and  Judgment. 

1.  Evidence  in  this  case  examined  and  considered  and  held  suf- 
ficient to  support  the  findings  and  judgment. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Canyon  County.  Hon.  Qeorge  H.  Stewart, 
Judge. 

Action  by  plaintiff  for  an  accounting  of  the  business,  ef- 
fects and  transactions  of  a  partnership,  and  to  recover 
amount  due  from  a  copartner.  Judgment  for  plaintiff.  De- 
fendant's motion  for  a  new  trial  denied,  whereupon  he  ap- 
pealed from  the  judgment  and  from  the  order  denying  his 
motion.     Affirmed. 

Frank  Estabrook  and  Hawley,  Puckett  &  Hawley,  for  Ap- 
pellant, cite  no  authorities. 

E.  M.  Wolfe  and  Richard  Cunningham,  for  Respondent,  cite 
no  authorities, 

AILSHIE,  J. — This  action  was  commenced  by  the  plaintiff 
to  secure  an  accounting  and  settlement  of  a  partnership  busi- 
ness carried  on  between  plaintiff  and  defendant  for  a  period 
of  fifteen  days.  The  court  heard  the  proofs  and  found  there- 
from the  amount  of  business  transacted  by  the  firm,  the 
amount  of  property  and  cash  contributed  by  each  member  to 
the  partnership  business  and  the  amount  received  by  each 
from  the  firm.  The  conclusion  of  the  court's  finding  is  that 
there  is  due  from  defendant  to  plaintiff  the  sum  of  $360.44, 
and  the  court  thereupon  entered  judgment  in  favor  of  plain- 
tiff and  against  defendant  for  that  sum,  together  with  costs. 
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The  appeal  is  from  the  judgment  and  order  denying  a  new 
trial. 

Appellant  complains  of  the  insufficiency  of  the  evidence  to 
support  the  findings  and  judgment.  Our  examination  of  the 
evidence  convinces  us  that  there  is  such  a  substantial  conflict 
in  the  material  facts  as  to  bring  this  case  within  the  uniform 
rule  of  this  court  that  where  there  is  a  substantial  conflict  in 
the  evidence  the  judgment  will  not  be  disturbed.  A  state- 
ment of  the  evidence  in  this  case  can  serve  no  useful  purpose, 
and  we  will  not  therefore  recite  any  of  it  here. 

We  find  no  error  in  the  rulings  of  the  court  in  the  admission 
of  evidence.  Judgment  affirmed,  and  costs  awarded  to  re- 
spondent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(March  6,  1906.) 

THEODORE  SWANSON,  Respondent,  v.  NIEL  GROAT  et 

al.,  Appellants. 

[85  Pac.  384.] 

JUDOMENT-ROLL  —  DAMAGES     FOB    TRESPASS — TRESPASS    ON    UNINCLOSXD 

Lands — Two- mile  Limit  Law. 

1.  On  an  appeal  from  a  judgment  where  no  bill  of  exceptions 
or  statement  has  been  settled,  a  motion  made  in  the  trial  court 
to  strike  from  the  complaint  certain  matter  therein  contained  is 
not  properly  a  part  of  the  judgment-roll  under  section  4456  of  the 
Bevised  Statutes,  and  cannot  become  a  part  of  the  record  on  ap- 
peal under  the  provisions  of  section  4818  of  the  Bevised  Statutes. 

2.  Id. — Where  matter  has  been  improperly  inserted  in  the  tran- 
script on  appeal,  the  same  will  be  stricken  from  the  record  on 
motion  of  the  adverse  party. 

3.  Under  the  laws  of  this  state,  livestock,  with  certain  excep- 
tions, may  run  at  large  and  roam  and  graze  over  and  upon  any 
of  the  uninclosed  lands  of  the  state,  and  the  same  will  not  amount 
to  an  actionable  trespass  against  the  owner  of  such  livestock. 

4.  One  who  willfully,  deliberately  and  knowingly  drives  his  live- 
stock upon  the  lands  of  another,  whether  inclosed  or  uninclosed, 
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and  holdB,  herds  and  grazes  them  upon  such  lands  over  the  pro- 
tests and  objections  of  the  owner^  is  liable  in  damages  for  the 
trespass. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fifth  Judicial 
District  for  Bannock  County.    Hon.  Alfred  Budge,  Judge. 

Action  by  plaintiff  for  the  willful,  deliberate  and  unlawful 
trespass  in  the  herding  and  grazing  their  sheep  upon  the  lands 
of  the  plaintiff,  and  within  two  miles  of  his  dwelling-house. 
Judgment  for  plaintiff;  defendants  appeal.     Affirmed. 

Hobsheimer  &  Holzheimer,  for  Appellants,  cite  no  authori- 
ties on  points  decided  by  the  court. 

Standrod  &  Terrell,  for  Respondent 

The  law  provides  for  no  appeal  from  an  order  overruling  a 
demurrer,  or  an  order  on  motion  affecting  the  pleadings. 
(Code  Civ.  Proc,  sec.  3573;  Ah  Kle  v,  McLean,  3  Idaho, 
70,  26  Pac.  937.) 

This  being  only  an  appeal  from  the  judgment,  the  statutes 
fix  what  papers  are  to  be  used  on  the  appeal.  (Code  Civ. 
Proc,  sec.  3584.) 

Section  3509,  subsection  2,  names  the  papers  that  constitute 
the  judgment-roll  in  a  case  of  this  kind. 

Motions  and  orders  striking  out  or  refusing  to  strike  out 
any  parts  of  the  pleadings  are  no  part  of  the  judgment-roll. 
{Graham  v.  Linehan,  1  Idaho,  780;  Sutter  v.  San  Francisco, 
36  Cal.  114;  Sharp  v.  Daugney,  33  Cal.  513 ;  Feeley  v.  Shirley, 
43  Cal.  369 ;  Morris  v.  Angle,  42  Cal.  240 ;  Oanceart  v.  Henry, 
98  Cal.  281,  33  Pac.  92,  Barber  v.  Mulford,  117  Cal.  356,  49 
Pac.  206 ;  Wilson  v.  Wilson,  64  Cal.  92,  27  Pac.  861 ;  Hawley 
V.  Kocher,  123  Cal.  77,  55  Pac.  696.) 

On  appeal  from  a  final  judgment,  if  the  record  contains  no 
bill  of  exceptions  or  statement,  the  case  must  be  reviewed  and 
decided  upon  the  judgment-roll  alone.  (Graham  v.  Linehan, 
1  Idaho,  780;  Gamble  v.  Dunwell,  1  Idaho,  268;  Kay  v.  Ray, 
1  Idaho,    705;   Rich  v.  French,  S  Idaho,  727,  35  Pac.  173; 
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Stickney  v.  Hanrahan,  7  Idaho,  424,  63  Pac.  189 ;  Williams  v, 
Boise  Basin  M,  &  D.  Co,,  11  Idaho,  233,  81  Pac.  646;  Taylor 
V.  McCormick,  7  Idaho,  524,  64  Pac.  239;  Anderson  v.  Sho- 
shone Co.,  6  Idaho,  78,  53  Pac.  105 ;  Bank  v.  Sampson,  7  Idaho, 
564,  64  Pac.  890.) 

The  law  is  well  settled  that  one  who  willfully,  knowingly  or 
purposely  drives  sheep  upon  the  lands  of  another  is  liable  in 
damages  although  the  lands  are  uninclosed.  {Walker  v. 
Bloomingcamp.M  Or.  391,  43  Pac.  175,  56  Pac.  809;  Lazarus 
V.  Phelps,  152  U.  S.  81,  38  L.  ed.  363,  14  Sup.  Ct.  Rep.  477; 
Harrison  v.  Adamson,  76  Iowa,  337,  41  N.  W.  34 ;  Delaney  v. 
Erickson,  11  Neb.  533,  10  N.  W.  451 ;  Powers  v.  Kindt,  13 
Kan.  74.) 

The  rule  is  well  settled  that  error  will  not  be  presumed,  but 
must  aflQrmatively  appear  from  the  record.  It  does  not  appear 
from  the  record  how  much,  if  any,  of  the  damages  awarded 
was  for  the  willful  trespass  upon  the  private  lands  or  how 
much  for  the  grazing  upon  public  lands. 

AILSHIE,  J. — The  respondent  has  filed  and  presented  a 
motion  to  strike  from  the  transcript  in  this  case  all  matter 
found  on  page  6  thereof,  which  appears  to  be  a  motion  and 
notice  of  motion  to  strike  certain  paragraphs  from  the  com- 
plaint. This  appeal  is  from  the  judgment  only  and  no  state- 
ment or  bill  of  exceptions  has  ever  been  settled  or  filed  in  the 
case.  It  therefore  follows  that  under  sections  4456  and  4818 
of  the  Revised  Statutes,  the  motion  and  notice  to  strike  cer- 
tain matter  from  the  complaint  has  no  place  in  the  judgment- 
roll,  and  could  only  be  brought  to  this  court  by  a  bill  of  ex- 
ceptions or  statement.  ( Williams  v.  Boise  Basin  M.  &  D.  Co., 
11  Idaho,  233,  81  Pac.  646;  Stickney  v.  Hanrahan,  7  Idaho, 
424,  63  Pac.  189;  Graham  v.  Linehan,  1  Idaho,  780;  Gamble 
V.  Dunwell,  1  Idaho,  268;  Bay  v.  Ray,  1  Idaho,  705;  Taylor 
V.  McCormick,  7  Idaho,  524,  64  Pac.  239;  Anderson  v.  Sho- 
shone Co.,  6  Idaho,  76,  53  Pac.  105 ;  Bank  v.  Sampson,  7  Idaho, 
564,  64  Pac.  890.)  The  motion  will  be  sustained  and  page  6, 
containing  the  matter  designated,  will  be  stricken  from  the 
transcript. 
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After  sustaining  the  foregoing  motion,  the  case  is  left  for 
the  consideration  of  only  one  assignment  of  error,  namely, 
that  "the  court  erred  in  overruling  the  demurter  interposed 
by  the  appellants  to  respondent's  amended  complaint." 

This  action  appears  to  have  been  instituted  by  the  plaintiff 
xmder  sections  1210  and  1211  of  the  Revised  Statutes,  com- 
monly known  in  this  state  as  the  two-mile  limit  law.  The  de- 
fendants demurred  to  the  complaint  on  the  grounds  that  it 
"does  not  state  facts  sufficient  to  constitute  a  cause  of  action.'* 
Leaving  the  two-mile  limit  law  entirely  out  of  our  considera- 
tion, we  think  the  complaint  states  a  cause  of  action  against 
the  defendants  for  a  willful  and  unlawful  trespass.  In  para- 
graph 3  of  the  complaint  we  find,  among  other  things,  the 
following  allegations:  "That  on  or  about  the  seventeenth  day 
of  March,  1905,  the  said  defendants  willfully,  knowingly  and 
unlawfully  drove  their  flock  of  sheep»  about  2,500  in  number, 
upon  the  lands  of  the  plaintiff,  and  ever  since  said  date,  up  to 
the  twenty-second  day  of  March,  1905,  defendants  continu- 
ously herded,  held,  pastured  and  grazed  said  sheep  upon  the 
lands  of  the  plaintiff,  and  during  the  time  aforesaid  the  de- 
fendants willfully,  knowingly  and  unlawfully  held,  herded, 
fed,  grazed  and  pastured  said  two  thousand  five  hundred  head 
of  sheep  upon  the  lands  of  the  plaintiff  and  ....  against 
the  will  and  without  the  consent  of  the  plaintiff  and  over  the 
plaintiff's  protests  and  objections,  and  refused  to  drive  said 
sheep  away  from  said  premises  ....  until  said  defendants 
had  fed  and  pastured  to  their  said  sheep  all  of  the  grass  and 
feed  upon  said  lands."  The  foregoing  allegation  is  followed 
by  the  usual  allegation  as  to  the  character  and  amount  of 
damage  sustained  by  reason  of  the  unlawful  acts  of  the  de- 
fendant. While  it  is  lawful  in  this  state  for  livestock,  with 
certain  exceptions,  to  run  at  large  and  graze  upon  any  of  the 
uninelosed  lands  of  the  state,  it  is  still  true  that  one  who 
willfully  and  deliberately  drives  his  stock  upon  the  lands  of 
another,  whether  inclosed  or  uninelosed,  and  holds,  herds  and 
grazes  them  upon  such  lands  over  the  "protests  and  objec- 
tions" of  the  owner,  is  liable  in  damages  for  the  trespass. 
Such  willful,  deliberate  and  intentional  conduct  cannot  be 
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justified  upon  the  theory  that  the  stock  had  a  right  of  their 
own  accord  to  roam  over  and  graze  upon  such  land*  {Harri- 
son V.  Adamson,  76  Iowa,  337,  41  N.  W.  34 ;  Lazarus  v.  Phelps, 
152  U.  S.  81,  38  L.  ed.  363,  14  Sup.  Ct.  Itep.  474;  DeLaney  v. 
Errickson,  11  Neb.  533,  10  N.  W.  451;  Powers  v.  Kindt,  13 
Kan.  74;  Larkin  v,  Taylor,  5  Kan.  433;  Kerwhacker  v.  Cleve- 
land etc.  B.  B.  Co,,  3  Ohio  St.  172,  62  Am.  Dec.  246;  12  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  1044,  1045 ;  Walker  v.  Bloom- 
ingcamp,  34  Or.  391,  43  Pac.  175;  St.  Louis  Cattle  Co.  v. 
Vaught,  1  Tex.  Civ.  App.  388,  20  S.  W.  855 ;  Willard  v.  Mathe- 
sus,  7  Colo.  76,  1  Pac.  690.)  The  complaint  stated  a  cause  of 
action  and  the  demurrer  was  properly  overruled. 

The  greater  portion  of  appellant's  brief  is  devoted  to  a  dis- 
cussion of  what  constitutes  proper  elements  of  damage  that 
may  be  shown  in  a  case  prosecuted  under  sections  1210  and 
1211  of  the  Revised  Statutes.  It  is  suggested  that  evidence 
was  admitted  tending  to  show  the  future  value  to  plaintiff 
of  public  lands  within  two  miles  of  his  dwelling.  The  evi- 
dence, however,  has  not  been  brought  up  on  this  appeal,  and 
we  must  therefore  assume  that  only  competent  evidence  was 
admitted. 

The  judgment  is  affirmed,  with  costs  in  favor  of  respond- 
ent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(March  8,  1906.) 

C.  E.  CORKER,  Appellant,  v.  JOHN  PENCE,  Respondent. 

[85  Pac.  388.] 

Information — ^Removax.  from  Office — Allegations  on  Information 
6r  Belief — Charging  Part  of  the  Information — Causes  fob 
Removal — Illegal  Pees — Neglect  to  Perform  Duty — Equali- 
zation of  Assessment  —  Sanitary  Bxtles —•  Itemized  Bills — 
Vouchers — ^Board — Traveling  Expenses. 

1.  Under  the  provisionB  of  Bectlon  7459  of  the  Bevised  Statutes, 
the  allegations  of  the  information  should  be  made  positively,  when 
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the  facts  are  of  record  and  accessible,  or  within  the  personal  knowl- 
edge of  the  informant;  otherwise  they  may  be  made  on  informa- 
tion and  belief. 

2.  Under  the  provisions  of  section  7459  of  the  Bevised  Statutes, 
the  information  is  sufficient  if  it  charges  the  defendant  with  know- 
ingly, willfully  and  intentionally  charging  and  collecting  illegal 
fees,  specifying  them,  or  with  knowingly,  willfully  and  intention- 
ally refusing  to  perform,  or  neglecting  to  perform,  an  official  duty 
pertaining  to  his  office,  specifying  such  duty. 

3.  Under  the  provisions  of  said  section  there  are  but  two  offenses 
for  which  a  defendant  may  be  removed  from  office;  the  first  is  the 
charging  and  collecting  illegal  fees  for  services  rendered  or  to  be 
rendered  in  his  office;  and,  second,  neglecting  to  perform  official 
duties  pertaining  to  his  office  required  by  law. 

4.  County  officers,  for  all  other  willful  or  corrupt  misconduct  in 
office,  other  than  that  mentioned  in  section  7459,  may  be  removed 
under  the  provisions  of  section  7445  et  seq.,  of  the  Bevised  Stat- 
utes. 

5.  Under  the  provisions  of  section  745^,  a  corrupt  official  may  be 
prosecuted  by  a  private  person  for  the  acts  therein  specified,  while 
under  the  provisions  of  section  7445  the  accusation  must  be  by  the 
prosecuting  attorney,  or  presented  by  the  grand  jury  for  other  will- 
ful or  corrupt  misconduct  in  office. 

6.  Where  a  board  of  equalization  meets  and  proceeds  to  equalize 
the  assessment  of  the  property  of  the  county,  but  fails  to  make  such 
equalization  and  assessment  in  accordance  with  the  views  of  others, 
and  if  they  willfully  and  corruptly  equalize  such  assessments,  they 
cannot  be  removed  from  office  under  the  provisions  of  said  section 
7459.    The  remedy  is  provided  by  the  provisions  of  section  7445. 

7.  The  allegation  in  an  information  that  the  board  of  county 
commissioners  did  not  make  "necessary**  and  "proper"  rules  and 
regulations  to  prevent  the  outbreak  and  spread  of  contagious  and 
infectious  diseases,  is  not  a  sufficient  allegation  that  no  rules  or 
regulations  in  regard  thereto  had  been  made. 

8.  A  failure  to  properly  itemize  a  claim  against  the  county  is 
not  a  cause  for  the  removal  of  an  officer  under  the  provisions  of 
•aid  section  7459. 

9.  An  allowance  of  a  claim  against  the  county  without  its  being 
accompanied  by  a  proper  voucher  is  not  a  cause  for  removal  under 
the  provisions  of  section  7459. 

10.  Under  the  provisions  of  an  act  approved  March  14,  1901  (Sess. 
Laws  1901,  p.  227),  which  provides  for  the  payment  of  actual  and 
necessary  expenses  of  certain  county  officers,  is  included  the  board 
of  such  officers  when  absent  from  their  residences  in  the  perform- 
ance of  the  official  duties  of  their  several  offices. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Elmore  County.    Hon.  Lyttleton  Price,  Judge. 

Proceeding  to  remove  a  county  commissioner  under  the  pro- 
visions of  section  7459  of  the  Revised  Statutes.  Demurrer  to 
complaint  sustained  by  trial  court.    Affirmed. 

W.  C.  Howie,  for  Appellant. 

Where  a  statute  confers  upon  a  body  or  officer  a  power  for 
the  public  good  or  protection,  or  in  which  the  public  is  inter- 
ested, the  exercise  of  that  power  is  mandatory.  (20  Am.  &• 
Eng.  Ency.  of  Law,  2d  ed.,  239-242;  Hays  v.  Simmons,  6 
Idaho,  651,  59  Pac.  182;  Miller  v.  Smith,  7  Idaho,  204,  61  Pac. 
824;  Rankin  v.  Jauman,  4  Idaho,  394,  39  Pac.  1111;  Stewart 
V.  Bole,  61  Neb.  193,  85  N.  W.  33 ;  Clyne  v.  Bingham  Co.,  7 
Idaho,  75,  60  Pac.  76 ;  Ellis  v.  Bingham  County,  7  Idaho,  86, 
60  Pac.  79.)  County  officers  have  no  right  to  charge  their 
board  as  an  expense  while  attending  to  official  duties  {Stookey 
V,  Board,  6  Idaho,  542,  57  Pac.  312;  Reynolds  v.  Board,  6 
Idaho,  787,  59  Pac.  730 ;  Clyne  v.  Bingham  Co.,  7  Idaho,  75, 
60  Pac.  76),  and  the  act  of  1901  does  not  give  them  that  right. 

E.  M.  Wolfe,  Perky  &  Blaine  and  Morrison  &  Pence,  for 
Respondent. 

Section  7459  of  the  Revised  Statutes  is  the  "sole  basis  of 
this  action,  and  appellant  must  stand  or  fall  upon  the  inter- 
pretation of  that  section.  Unless  fraud  or  intentional  mis- 
conduct is  charged,  no  cause  of  action  is  stated.  {Ponting 
V.  Isaman,  7  Idaho,  581,  65  Pac.  434;  Rankin  v.  Jauman,  4 
Idaho,  400,  39  Pac.  1111.) 

The  board  of  commissioners  were  acting  in  a  judicial  ca- 
pacity, and  were  clothed  with  discretion.  {People  v.  Gold- 
tree,  44  Cal.  323;  Hornblower  v.  Duden,  35  Cal.  664.) 

The  court  should  be  reluctant  to  interfere,  for  errors  of 
judgment  and  slight  reasons,  with  the  will  of  the  people  as 
expressed  at  the  ballot  box  in  the  election  of  county  officers. 
(Gorman  v.  County  Commissioners,  1  Idaho,  559.) 
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Absolute  equality  and  strict  justice  are  unattainable  in  tax 
proceedings.     (Cooley's  Constitutional  Limitations,  sec.  738.) 

Powers  of  a  board  of  health  are  to  be  liberally  construed. 
{Gregory  v.  New  York,  40  N.  Y.  273 ;  Up  Johns  v.  Board^  of 
Health,  46  Mich.  542,  9  N.  W.  845 ;  2  Am.  &  Eng.  Ency  of 
Law,  1st  ed.,  432.)  The  act  of  1901,  pages  226  and  227,  pro- 
vides for  all  ''actual  and  necessary  expenses."  The  purpose 
and  intent  of  the  legislature  is  the  vital  part  of  the  law,  and 
the  primary  rule  of  construction  is  to  ascertain  and  give 
effect  to  that  intent.  (Sutherland  on  Statutory  Construction, 
sec.  363.) 

The  allegations  are  upon  information  and  belief.  The  in- 
formant in  a  matter  of  so  much  moment  must  be  required 
to  avail  himself  of  all  the  facts  at  his  command  and  allege 
positively  upon  them.  {First  Nat.  Bank  v.  Watts,  7  Idaho, 
510,  64  Pac.  223.)  If  an  officer  honestly  enters  upon  the 
duties  of  his  office,  does  the  best  he  can  but  makes  mistakes, 
he  is  not  subject  to  removal  from  office  and  fine.  {Ponting 
V,  Isaman,  7  Idaho,  283,  62  Pac.  680,  65  Pac.  434;  In  re  Stow 
Park  Commissioners,  98  Cal.  587,  33  Pac.  490.) 

SULLIVAN,  J. — This  action  was  brought  under  the  provi- 
sions of  section  7459  of  the  Revised  Statutes,  to  remove  the  re- 
spondent from  the  office  of  county  commissioner  of  Elmore 
county.  Two  separate  causes  of  action  are  set  out  in  the 
information.  In  the  first  cause,  after  alleging  that  appellant 
is  a  citizen  and  a  taxpayer  of  the  state  of  Idaho,  and  that 
respondent  is  one  of  the  duly  elected,  qualified  and  acting 
county  commissioners  of  said  county,  appellant  alleges  on 
information  and  belief  that  the  respondent  had  /'willfully, 
knowingly  and  intentionally  failed,  neglected  and  refused 
to  perform  the  official  duties  pertaining  to  his  office."  Then 
follow  eight  specifications  of  instances  in  which  it  is  alleged 
he  has  so  failed.  The  first  specification  refers  to  his  action 
in  conjiinction  with  the  other  members  of  the  board  of 
county  commissioners  acting  as  a  board  of  equalization,  and 
states  two  matters  in  which  it  is  alleged  he  knowingly,  will- 
fully and  intentionally  failed  to  perform  the  duties  of  his 
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office:  1.  That  he  failed,  neglected  and  refused  to  equalize 
the  taxes  of  said  county  for  the  year  1905 ;  2.  That  he  failed, 
neglected  and  refused  to  enforce  and  compel  an  assessment 
of  the  property  of  said  county  at  a  fair  cash  value,  but  that 
he,  in  conjunction  with  the  other  members  of  said  board, 
raised  the  valuation  of  the  property  of  many  of  the  tax- 
payers of  the  county  to  more  than  its  fair  cash  value  and  to 
more  than  other  property  of  the  county  of  equal  value,  and 
more  in  proportion  than  other  property  of  the  county,  and 
failed  to  raise  others  to  their  fair  cash  value,  or  to  the 
same  as  other  property  of  equal  value,  or  to  the  same  in 
proportion  as  other  property  of  the  county,  and  then  par- 
ticularly sets  out  the  original  assessments  and  the  actions  of 
respondent,  acting  and  voting  with  the  other  members  of 
the  said  board  in  regard  to  the  lots  in  the  original  town- 
site  of  Mountainhome  and  Glenn's  Perry,  and  also  two 
instances  of  contiguous  ranch  lands,  with  allegations  of  the 
nature  of  the  said  lots  and  the  relative  values  tHereof,  and 
further  alleges  that  the  remainder  of  the  lands  of  said  county 
were  as  unequally  assessed  as  those  given,  but  alleges  his 
inability  at  that  time  to  give  detailed  facts  of  the  same, 
and,  by  way  of  illustration  of  the  matters  alleged,  attached 
copies  of  the  plats  of  the  said  towns. 

The  second  specification  is  that  respondent  failed  to  organ- 
ize a  board  of  health,  and  failed  to  make  or  establish  any 
rules  or  regulations  necessary  and  proper  to  prevent  the 
spread  of  contagious  or  infectious  diseases,  and  that  there 
had  repeatedly  been  cases  of  smallpox  in  the  county  requiring 
such  rules  and  regulations. 

The  third  specification  alleges  that  there  were  several 
cases  of  smallpox  at  three  different  specified  times  and  places 
in  said  county  during  respondent's  term  of  office,  their  lia- 
bility to  spread  and  become  epidemic,  and  that  it  was  neces- 
sary that  said  cases  be  quarantined,  and  that  in  each  case  he 
failed  to  quarantine  the  case  or  to  take  any  other  legal  steps 
to  prevent  the  spread  of  such  disease. 

The  remaining  five  specifications  relate  to  the  illegal  al- 
lowance of  bills,  and  ordering  county  warrants  issued  in 
payment  thereof. 
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Specification  4  alleges  that  respondent  allowed  eight  bills, 
amounting  to  $362.45,  for  services  and  supplies  in  relation 
to  smallpox  patients,  and  that  none  of  such  claims  were 
legal  charges  against  the  county,  for  the  reason  that  they 
had  not  been  authorized  by  any  board  or  person  having 
authority  in  the  matter,  and  that  they  failed  to  perform 
their  ofBcial  duty  in  not  rejecting  and  disallowing  said 
claims. 

Specifications  5,  6,  7  and  8  allege  the  allowance  of  various 
bills  of  county  ofSces  which  were  neither  itemized  nor  ac- 
companied by  vouchers,  alleging  that  he  failed  to  perform  the 
duties  of  his  office  in  not  rejecting  said  claims  or  in  not  re- 
quiring vouchers  to  be  furnished  therewith. 

The  second  cause  of  action,  after  the  formal  allegations, 
alleges  on  information  and  belief  that  respondent  has  willful- 
ly, knowingly  and  intentionally  been  guilty  of  charging  and 
collecting  illegal  fees  for  services  rendered  in  his  office  in  the 
f oDowing  particulars,  to  wit :  1.  That  he  did  knowingly,  will- 
fully and  intentionally  present  to  the  board  of  county  commis- 
sioners of  said  county  at  their  July,  1905,  meeting,  a  claim  for 
board  while  acting  as  a  member  of  such  board  of  commis- 
sioners, amounting  to  the  sum  of  $6,  which  said  claim  was 
verified  according  to  law,  thereafter  allowed  by  said  board, 
and  a  county  warrant  ordered  to  be  drawn  and  issued  there- 
for to  the  respondent,  and  that  respondent  did  knowing- 
ly, willfully  and  intentionally  accept  and  receive  said  coun- 
ty warrant.  Then  follows  a  prayer  that  a  citation  issue,  and 
upon  a  return  thereof  the  court  proceed  to  consider  this 
information  and  the  evidence  in  support  thereof,  and  that 
the  judgment  be  entered  depriving  the  respontient  of  his 
said  office  and  in  favor  of  appellant  for  the  sum  of  $500  and 
costs,  and  such  further  relief  as  to  the  court  shall  seem 
proper.  To  that  information  the  respondent  filed  a  demur- 
rer on  the  following  grounds : 

"  (1)  That  several  causes  of  action  have  been  improperly 
united,  to  wit:  That  such  complainant  informs  against  the 
defendant  as  a  member  of  the  board  of  equalization,  and 
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in  the  same  count  alleges  against  him  as  a  member  of  the 
board  of  county  conmiissioners. 

'*(2)  That  the  first  cause  of  action  in  the  said  com- 
plaint is  ambiguous^  unintelligible  and  -uncertain :  1.  That 
it  is  ambiguous  for  the  following  reasons,  to  wit:  (a)  That 
it  cannot  be  determined  from  paragraph  3  in  the  first  cause 
of  action  whether  informant  alleges  against  the  defendant 
as  member  of  the  board  of  county  commissioners  or  as  a 
member  of  the  board  of  equalization;  (b)  It  cannot  be 
determined  from  subdivisions  2  and  4  of  the  complaint  and 
from  the  complaint  at  all  whether  the  allegations  are  made 
against  the  defendant  as  member  of  the  board  of  county 
commissioners  or  as  a  board  of  health,  or  both  or  at  all;  (c) 
It  is  alleged  that  defendant  refused  to  equalize  the  assess- 
ment of  Elmore  county  and  immediately  following  said  al- 
legations proceeds  to  set  out  in  detail  the  action  of  the  de- 
fendant in  equalizing  the  said  assessment;  (d)  It  is  al- 
leged that  defendant  failed  as  a  member  of  said  board  to 
compel  an  assessment  of  the  said  property  set  out  in  the  com- 
plaint at  its  full  cash  value,  and  in  the  same  paragraph 
alleges  in  detail  the  action  of  the  defendant  as  a  member  of 
said  board,  the  assessment  at  certain  values  therein  set  out. 
(3)  That  the  second  cause  of  action  set  out  in  plaintiff's 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Also,  second,  that  the  first  cause  in  the  said 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.'' 

A  motion  to  strike  was  also  interposed  moving  to  strike 
out  all  of  the  specifications  of  the  first  cause  of  action  as 
frivolous,  for  the  reason  that  they  were  alleged  on  informa- 
tion and  belief,  and  also  to  strike  out  all  the  specifications 
of  the  second  cause  of  action  on  the  grounds  that  the  court 
had  no  jurisdiction  of  such  matter,  and  that  the  charges 
could  not  be  considered  by  the  court;  that  if  any  cause  of 
action  existed  it  was  under  sections  7445  and  7447  of  the 
Revised  Statutes.  The  cause  came  on  for  hearing  on  said 
demurrer  and  motion  and  the  court  sustained  both  the  de- 
murrer and  motion.     Thereupon  appellant  refused  to  plead 
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further,  and  judgment  of  diconissal  was  entered.    This  ap- 
peal IS  from  that  judgment. 

As  the  motion  to  strike  and  the  demurrer  are  hased  largely 
on  the  same  grounds,  we  will  dispose  of  them  both  together. 
One  of  the  points  raised  is  that  an  information  under  the  pro- 
visions of  section  7459  of  the  Revised  Statutes  cannot  be 
made  on  information  or  belief.  That  point  appears  in  the  ease 
of  Hays  v.  Simmons,  6  Idaho,  651,  59  Pac.  182,  and  the  infor- 
mation in  that  case  was  based  wholly  on  information  and  belief. 
If  facts  set  forth  in  the  information  are  matters  of  record 
and  accessible,  or  within  the  personal  knowledge  of  the  in- 
former, the  allegations  should  be  made  positively,  and  not 
on  information  and  belief;  otherwise  the  allegations  may 
be  made  on  information  and  belief.  The  effect  of  most  of 
the  objections  made  by  the  motion  and  demurrer  is  that 
the  information  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  under  the  provisions  of  said  section  7459, 
supra,  which  is  as  follows:  **When  an  information  in  writ- 
ing verified  by  the  oath  of  any  person  is  presented  to  a 
district  court,  alleging  that  an  officer  within  the  jurisdiction 
of  the  court  has  been  guilty  of  charging  and  collecting  il- 
legal fees  for  services  rendered  or  to  be  rendered  in  his 
office,  or  has  refused  or  neglected  to  perform  the  official 
duties  pertaining  to  his  office,  the  court  must  cite  the  party 
charged  to  appear  before  the  court  at  a  time  not  more  than 
ten  nor  less  than  five  days  from  the  time  the  information  was 
presented,  and  on  that  day,  or  some  other  subsequent  day, 
not  more  than  twenty  days  from  that  on  which  the 
information  was  presented,  must  proceed  to  hear,  in  a 
summary  manner,  the  information  and  evidence  offered  in 
support  of  the  same  and  the  answer  and  evidence  offered  by 
the  party  informed  against;  and  if,  on  such  hearing,  it  ap- 
pears that  the  charge  is  sustained,  the  court  must  enter  a  de- 
cree that  the  party  informed  against  be  deprived  of  his  office, 
and  must  enter  a  judgment  for  $500  in  favor  of  the  informer 
and  such  costs  as  are  allowed  in  civil  cases."  The  informa- 
tion must  contain  language  sufficient  to  charge  the  defendant 
with  being  guilty  of  charging  and  collecting  illegal  fees  for 
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services  rendered  or  to  be  rendered  in  his  office,  or  language 
sufficient  to  charge  him  with  refusing  or  neglecting  to  perform 
official  duties  pertaining  to  his  office.  The  information 
charges  that  the  defendant  ''willfully,  knowingly  and  inten- 
tionally failed,  neglected  and  refused  to  perform  the  official 
duties  pertaining  to  his  office  in  the  following  particulars, 
to  wit."  Then  follows  a  number  of  specifications  of  par- 
ticulars. It  is  contended  by  counsel  for  respondents  that 
under  the  provisions  of  said  section  the  defendant  must  be 
charged  with  something  more  than  **  knowingly,  willfully 
and  intentionally"  doing  something,  as  doing  a  thing  ''know- 
ingly, willfully  and  intentionally"  does  not  imply  guilt, 
and  that  said  statute  declares  that  the  defendant  must  be 
guilty  of  doing  the  thing  or  things  therein  charged.  There  is 
nothing  in  that  contention,  for  if  an  officer  is  accused  of  know- 
ingly, willfully  and  intentionally  charging  and  collecting  an  il- 
legal fee,  that  clearly  charges  his  guilt  and  his  unfaithfulness 
in  office,  and  if  he  is  charged  with  knowingly,  willfully  and 
intentionally  refusing  to  perform  or  neglecting  to  perform 
an  official  duty  pertaining  to  his  office,  that  is  a  sufficient 
allegation  of  unfaithfulness  in  office.  The  allegation  "that 
the  defendant  knowingly,  willfully  and  intentionally  charged 
and  collected  illegal  fees,"  must  be  followed  by  a  specifi- 
cation of  the  particular  fee  claimed  to  be  illegal,  or  if  he 
is  so  charged  with  refusing  or  neglecting  to  perform  an 
official  duty,  that  particular  official  duty  must  be  specified 
and  alleged  in  the  information.  Such  allegations  convey  the 
idea  that  the  officer  informed  against  is  accused  of  having 
charged  and  collected  illegal  fees  knowing  them  to  be  il- 
legal, and  is  accused  with  refusal  and  neglect  to  perform 
official  duties  pertaining  to  his  office.  Under  the  provisions 
of  said  section  there  are  only  two  things  for  which  a  defend- 
ant may  be  prosecuted  and  removed  from  office.  The  first  is 
charging  and  collecting  illegal  fees  for  services  rendered  or  to 
be  rendered  in  his  office ;  and,  second,  neglect  to  perform  offi- 
cial duties  pertaining  to  his  office.  Proceedings  for  removal 
for  the  causes  therein  mentioned  may  be  initiated  by  a  private 
person.  No  proceedings  can  be  maintained  against  an  of- 
ficer for  any  other  kind  of  misconduct  in  office  than  the 
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two  kinds  mentioned  therein  under  the  provisions  of  said 
section.  The  proceedings  for  the  removal  of  oflScers  for  all 
other  willful  or  corrupt  misconduct  are  provided  by  section 
7445,  et  seq.,  of  the  Revised  Statutes,  and  the  accusation 
must  be  by  the  prosecuting  attorney,  or  presented  by  the 
grand  jury. 

Certain  allegations  of  refusal  or  neglect  to  perform  of- 
ficial duty  are  in  regard  to  the  failure  of  the  defendant 
acting  as  a  member  of  the  board  of  equalization,  in  that 
said  board  neglected  to  equalize  the  assessment  of  the  prop- 
erty of  the  said  county,  and  particularly  of  the  property 
in  the  towns  of  Mountainhome  and  Qlenn's  Perry,  and  that 
board  is  also  charged  with  having  failed  and  neglected  to 
enforce  and  compel  an  assessment  of  the  property  within 
their  county  at  its  fair  cash  value.  Numerous  instances  are 
set  forth  in  the  information  wherein  it  is  alleged  they  failed 
to  equalize  the  assessment  of  the  property  in  said  county  and 
where  they  failed  to  assess  such  property  at  its  fair  cash 
value.  It  is  also  shown  that  the  board  of  equalization  did 
meet  as  such  board  and  undertook  to  equalize  the  assess- 
ments, and  if  the  allegations  in  the  information  are  true, 
which  for  the  purposes  of  this  appeal  must  be  taken  as 
true,  they  show  that  such  assessments  and  equalizations 
were  not  such  as  were  contemplated  by  the  law.  While 
absolute  equality  and  justice  are  unattainable  in  the  equal- 
ization of  assessments  and  in  the  assessment  of  property, 
the  allegations  would  indicate  that  the  board  came  about  as 
far  from  equalizing  assessments  and  assessing  the  property 
of  their  county  at  its  fair  cash  value  as  could  have  been 
done.  But  the  allegations  show  that  the  board  of  equalization 
did  meet  and  act.  That  being  true,  they  did  not  neglect 
or  refuse  to  act  as  such  board,  if  they  acted  corruptly  in  the 
equalization  of  assessments,  they  could  not  be  removed  from 
office  under  the  provisions  of  section  7459.  The  provisions 
of  section  7445  were  intended  to  meet  that  class  of  miscon- 
duct. 

The  defendant  is  accused  of  knowingly,  intentionally  and 
willfully,  as  a  member  of  the  board  of  commissioners,  neglect- 
*    Idaho,  Vol.  12—11 
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ing  and  refusing  to  make  or  establish  for  Elmore  county 
sanitary  rules  and  regulations  to  prevent  the  spread  of  con- 
tagious or  infectious  diseases.  Section  1151  of  the  Revised 
Statutes,  as  amended  by  Session  Laws  of  1903,  page  365,  pro- 
vides that  the  board  of  health  must  make  such  sanitary  rules 
and  regulations  *'as  they  may  deem  necessary  and  proper  to 
prevent  the  outbreak  and  spread  of  dangerous,  contagious 
and  infectious  diseases."  It  has  been  held  that  the  powers 
of  boards  of  health  as-  imposed  by  statute  are  to  be  liberiilly 
construed,  and  it  is  not  alleged  or  shown  but  what  the  board 
of  health  that  preceded  the  present  board  had  established 
rules  and  regulations.  And  the  board  of  which  respondent 
is  a  member,  in  all  probability,  continued  to  act  under  the 
former  rules  and  regulations  established  by  the  predecessor 
board.  The  board  of  health  is  a  continuing  body  and  its 
rules  and  regulations  continue  until  supplanted  by  new  ones, 
and  in  the  absence  of  any  allegation  that  no  rules  had  been 
adopted  by  the  predecessor  board,  the"  presumption  is  that 
such  board  had  adopted  rules  and  regulations,  and  that 
the  present  board  had  continued  to  operate  under  them. 

It  is  alleged  that  the  board  failed  to  organize  a  board  of 
health.  Under  the  provisions  of  section  1150  of  the  Revised 
Statutes,  as  amended  by  the  laws  of  1903,  page  364,  the  board 
of  county  commissioners  are  required  to  appoint  an  experi- 
enced and  skillful  physician,  and  that  such  physician,  together 
with  the  board  of  county  commissioners,  constitute  the  board 
of  health,  and  such  board  continues  until  their  successors  are 
appointed  and  qualified.     That  completes  the  organization. 

It  is  alleged  that  said  board  refused  to  make  or  establish 
any  sanitary  rules  and  regulations  necessary  and  proper  to 
prevent  the  outbreak  or  spread  of  contagious,  etc.,  diseases. 
That  allegation  would  clearly  indicate  that  some  rules  or  regu- 
lations had  been  made  for  that  purpose,  and  that  the  in- 
formant did  not  deem  them  ** necessary"  and  ** proper"  to 
prevent  the  outbreak  or  spread  of  such  diseases,  or  that  such 
rules  did  not  meet  the  approval  of  the  informer.  The  alle- 
gations on  this  point  are  not  sufficient,  and  do  not  state  a 
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cause  of  action  against  respondent  under  the  provisions  of 

said  section  7459.  i 

The  remaining  specifications  of  the  information  relate  to  ! 

the  action  of  the  respondent  in  connection  with  the  other  mem-  * 

hers  of  the  board  of  county  commissioners  in  allowing  certain 
bills  to  himself  and  other  persons.  It  is. alleged  that  certain 
bills  were  allowed  which  were  **not  properly  itemized  and 
were  not  accompanied  by  any  vouchers. ' '  And  it  is  contended 
that  as  the  law  requires  bills  to  be  itemized  and  vouchers  fur- 
nished therewith,  the  defendant  had  failed  and  neglected  to 
disallow  said  bills  and  thus  violated  his  official  duty.  The 
provisions  of  section  773  of  the  Revised  Statutes  provide  that 
the  commissioners  must  not  hear  or  consider  any  claim  in 
favor  of  an  individual  against  the  county,  unless  upon  an 
account  properly  made  out,  giving  all  the  items  of  the  claim, 
etc.  Now,  under  that  section  an  allegation  that  a  claim  was  v 
not  ''properly"  itemized  is  not  sufficient.  It  is  not  suffi- 
cient to  show  that  the  bills  did  not  give  ''all  items  of  the 
daim."  It  is  abo  alleged  that  proper  vouchers  did  not  accom- 
pany said  bills  or  claims,  such  vouchers  as  are  required  by  the 
provisions  of  section  1763  of  the  Revised  Statutes,  as  amended 
by  Session  Laws  of  1899,  page  405.  The  failure  to  properly 
itemize  a  claim  or  to  furnish  vouchers  therewith  is  not  a 
cause  for  the  removal  of  an  officer  under  the  provisions  of 
said  section  7459.  It  is  not  a  neglect  or  refusal  to  perform 
an  official  duty  under  the  provisions  of  said  section.  It  is 
not  a  charging  or  collecting  of  illegal  fees  for  services  ren- 
dered or  to  be  rendered.  Corrupt  or  willful  allowance  of 
illegal  claims  by  the  county  commissioners  may  be  reached 
by  proceedings  under  section  7445  or  by  appeal,  but  not  by 
proceedings  under  the  provisions  of  section  7459. 

In  the  second  cause  of  action  the  informer  alleges  the  col- 
lection of  illegal  fees  by  the  respondent,  in  that  he  presented  a 
daim  for  $6  for  board  while  attending  meetings  of  the  board. 
In  Stookey  v.  Board,  6  Idaho,  542,  57  Pac.  312,  Reynolds  v. 
Board,  6  Idaho,  787,  59  Pac.  730,  Clyne  v.  Bingham  County, 
7  Idaho,  75,  60  Pac.  76,  this  court  held  that  an  officer  was  not 
entitled  to  compensation  for  his  board.     In  1901,  after  the 
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above  cases  had  been  decided  by  this  court,  the  legislature  by 
an  act  approved  March  14,  1901  (Sess.  Laws  1901,  p.  227), 
defines  ** actual  and  necessary  expenses."  and  includes  therein 
all  traveling  expenses  incurred  by  any  county  officer  when 
absent  from  his  residence  in  the  performance  of  duties  of  his 
office.  This  was  clearly  intended  to  allow  to  the  officers  their 
board  when  absent  from  their  residence  in  the  performance 
of  the  duties  of  their  office.  That  being  true,  the  board  was 
authorized  to  allow  the  respondent  his  claim  for  board  when 
absent  from  his  residence  in  the  performance  of  his  official 
duties.  It  is  clear  to  the  court  that  if  the  respondent  is  liable 
to  removal  from  office  under  any  of  the  charges  made  in  the 
information,  he  must  be  proceeded  against  under  the  pro-- 
visions  of  section  7445,  and  not  under  the  provisions  of  section 
7459. 

The  views  herein  expressed  in  no  wise  conflict  with  the 
conclusions  reached  in  Rankin  v,  Jauman,  4  Idaho,  53  and 
394,  36  Pac.  502,  39  Pac.  1111 ,  Hays  v,  Simmons,  6  Idaho,  651, 
59  Pac.  182 ,  Miller  v.  Smith,  7  Idaho,  204,  61  Pac.  824,  or 
Poniing  v.  Isaman,  7  Idaho,  581,  65  Pac.  434.  The  judgment 
of  the  trial  court  is  affirmed,  with  costs  in  favor  of  respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(Mareh  8,  1906.) 

C.  E.  COBKEB,  Appellant  v.  W.  L.  WARD,  Respondent. 
C.  E.  CORKER,  Appellant,  v.  S.  W.  ELLIOTT,  Respond- 
ent. 

[85  Pac.  392.] 

APPEALS  from  the  District  Court  of  Fourth  Judicial 
District  for  Elmore  County.    Hon.  Lyttleton  Price,  Judge. 

The  facts  in  the  above  cases  are  substantially  the  same  as 
in  the  case  of  Corker  v.  Pence,  ante,  p.  152. 

W.  C.  Howie,  for  Appellant. 

E.  M.  Wolfe,  Perky  &  Blaine  and  Morrison  &  Pence,  for 
Respondents. 

SULLIVAN,  J. — ^By  stipulation,  the  above-entitled  cases 
were  submitted  with  the  case  of  C.  E.  Corker,  Appellant,  v, 
John  Pence,  Respondent,  ante,  p.  152,  85  Pac.  388,  and  were 
to  abide  the  decision  of  this  court  in  that  case.  On  the  au- 
thority of  that  case  the  judgment  of  the  trial  court  is  affirmed 
in  each  of  said  cases,  with  costs  in  favor  of  the  respondents. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(March  8,  1906.) 

PETER  BROWN,  Respondent,  v.  WM.  W.  NEWELL,  Ap- 
pellant. 
[85  Pac.  388.] 

Watee  Bight — Diversion  and  Appeopeiation — Teanspee  op  Posses- 
sion AND  Title — Continuity  op  Title. 

1.  Where  H.  in  1899  settled  on  unsurveyed  publie  lands  and 
opened  up  an  old  ditch  which  had  been  constructed  and  used  by  a 
previous  settler,  and  put  in  a  headgate  and  conveyed  the 
waters  of  a  stream  one  hundred  and  fifty  feet  to  and  upon  the  lands 
claimed  by  him,  and  in  the  following  year  extended  the  ditch  so  as 
to  better  distribute  the  water  over  his  claim,  the  water  right  so 
acquired  is  entitled  to  date  from  the  time  when  the  water  was  actu- 
ally delivered  upon  the  ground  for  the  use  of  which  it  was  diverted. 

2.  Where  6.  entered  into  an  agreement  and  contract  with  H.  for 
the  purchase  of  a  claim  or  squatter's  right  on  unsurveyed  lands  of 
the  United  States,  and  the  ditch  and  water  right  belonging  thereto 
and  used  therewith,  and  paid  a  part  of  the  purchase  price,  and 
was  thereupon  let  into  possession  which  he  held  continuously  there- 
after, and  two  years  later  received  a  deed  from  H.  for  such  property, 
B.'s  chain  of  title  will  not  be  broken  by  such  contract  and  change 
of  possession  so  as  to  allow  an  intervening  appropriator  a  priority 
over  B.'s  water  right. 

3.  Question  as  to  power  of  the  trial  court  to  reopen  a  case  for 
the  introduction  of  further  evidence  after  adjournment  of  the  term 
at  which  the  case  was  tried  and  submitted,   reserved. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Fourth  Judicial  District 
for  Elmore  County.     Hon.  Lyttleton  Price,  Judge. 

Defendant  appealed  from  the  judgment  and  order  denying 
the  motion  for  a  new  trial.    Affirmed. 

Wyman  &  Wyman,  for  Appellant  Newell. 

A  water  right  may  be  acquired  without  any  compliance  what- 
ever with  the  statutes  relating  to  the  location  of  water.  *  *  A  per- 
son deciding  to  appropriate  the  waters  of  a  stream  may  do  so 
either  by  actually  diverting  the  water  and  applying  it  to  a 
beneficial  purpose,  or  he  may  pursue  the  statutory  methods 
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by  posting  and  recording  his  notice,  then  commencing  and 
prosecuting  his  work  within  the  statutory  time."  {Sand 
Point  W.  &  L.  Co,  V.  Panhandle  D,  Co.,  11  Idaho,  405,  83 
Pac.  347.)  **When  an  appropriator  of  water  does  not  post 
nnd  file  notice  of  location  as  provided  by  law,  his  right  only 
dates  from  the  last  act  perfecting  such  appropriation.'' 
(Pyke  V.  Buriiside,  8  Idaho,  487,  69  Pac.  477.) 

The  purpose  and  object  of  the  legislature  was  merely  to  de- 
fine with  precision  the  conditions  upon  which  the  appropriator 
of  water  could  have  the  advantage  of  the  familiar  doctrine  of 
relation.  (Z>e  Necoches  v.  Curtis,  80  Cal.  397,  20  Pac.  563,  22 
Pac.  198 ;  Murray  v.  Tingley,  20  Mont.  260,  50  Pac.  723 ;  Fam- 
ham  on  Water  Rights,  sec.  663.) 

As  between  two  appropriators,  neither  of  whom  has  com- 
plied with  the  statutes  requiring,  the  posting  and  recording 
of  the  notice  of  appropriation,  the  one  who  has  his  ditch  com- 
pleted and  the  water  flowing  over  his  land  first  has  the 
superior  right,  notwithstanding  the  other  first  commenced 
work  on  his  ditch.  (17  Am.  &  Eng.  Ency.  of  Law,  498;  Long 
on  Irrigation,  72.) 

A  statute  as  to  notice  is  to  be  construed  strictly  and  rights 
can  be  acquired  under  it  only  by  strict  compliance  with  its 
terms.  (Long  on  Irrigation,  sees.  37,  51;  Taylor  v.  Abbott, 
103  Cal.  421,  37  Pac.  408;  17  Am.  &  Eng.  Ency.  of  Law,  502; 
Murray  v.  Tingley,  supra;  Umatilla  I.  Co.  v.  Barnhart,  22 
Or.  366,  30  Pac.  30  (37).) 

Respondent's  grantor  had  been  out  of  possession  for  more 
than  two  years  when  he  gave  the  deed.  This  is  the  exact  con- 
dition of  fact  that  existed  in  the  case  of  McOinnis  v.  Stanfield, 
6  Idaho,  372,  55  Pac.  1020,  where  this  court  held  such  deed  to 
be  without  effect. 

Before  secondary  evidence  can  be  introduced,  it  must  be 
shown  that  a  diligent  and  unsuccessful  search  was  made  for 
the  document.  (25  Am.  &  Eng.  Ency.  of  Law,  165.)  A  deed 
or  other  instrument  deposited  as  an  escrow  is  nothing  more 
than  a  mere  scroll  until  the  condition  is  fully  performed  or 
the  contingency  happens  upon  the  faith  of  which  it  was  de- 
posited; and  this  being  so,  no  title  passes  prior  to  that  time 
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without  the  grantor's  consent     (11  Am.  &  Eng.  Ency.  of  Law, 
848,  349.) 

E.  M.  Wolfe,  for  Respondent. 

A  person  may  add  from  year  to  year  acreage  to  his  cul- 
tivated land,  and  increase  his  application  of  water  thereto  for 
irrigation  as  his  necessities  may  demand  or  as  his  abilities  per- 
mit, until  he  has  put  to  a  beneficial  use  the  entire  amount  of 
water  at  first  diverted  by  him  and  conducted  to  the  point  of 
intended  use.  {Conant  v.  Jones,  3  Idaho,  606,  32  Pac.  250; 
Hall  V.  Blackman,  8  Idaho,  272,  68  Pac.  19.) 

The  deed  of  respondent's  grantor  conveyed  all  of  his  inter- 
est in  the  property  described  to  respondent  {Day  v.  Cokn, 
65  Cal.  508,  4  Pac.  511.) 

STATEMENT  OP  FACTS. 

This  is  a  contest  between  two  appropriators  and  users  of 
the  waters  of  Deer  Creek  in  Elmore  county.  It  appears 
from  the  evidence  that  Richard  Horton,  the  predecessor  in 
interest  of  the  plaintiff,  settled  upon  unsurveyed  government 
land  on  Smith's  prairie,  in  Elmore  county,  about  August  1, 
1899.  Horton  testified  on  behalf  of  the  plaintiff  as  follows: 
*I  went  upon  the  land  belonging  to  the  plaintiff  about  Au- 
gust 1,  1899.  That  fall  I  cleaned  out  what  ditch  there  was 
dug  there — ^that  is,  a  little — and  ran  it  down  through  there, 
and  then  went  on  with  the  survey,  and  found  out  that  the 
ditch  was  an  old  survey  by  Peterson,  who  had  been  on  the 
ground  before  I  went  there,  was  too  high.  I  resurveyed  it 
and  cut  out  some  brush,  and  then  winter  was  on,  and  I  went 
down  to  Highland  valley  and  stayed  that  winter.  Within  one 
hundred  and  fifty  feet  of  the  headgate  the  ditch  struck  the  line 
of  my  land.  The  water  was  running  in  that  ditch  when  I 
went  there.  I  cleaned  it  out,  and  had  a  little  more  put  into 
it,  before  I  left  that  fall.  I  cut  between  twenty-five  and  thirty 
acres  of  hay,  in  1900,  and  had  about  one-half  of  an  acre 
in  garden,  and  a  little  patch  of  wheat  for  a  trial  patch.  There 
was  no  person  on  the  Newell  lands  when  I  went  there.    I  im« 
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proved  the  land  during  the  summer  of  1900,  and  also  ir- 
rigated it  and  cut  hay  from  it  in  1901.  Mr.  Pierce  cut  the  hay 
that  year.  In  1902,  I  sold  to  the  plaintiff  Brown.  I  judge 
that  the  ditch  would  carry  two  hundred  inches  after  I  cleaned 
it  out  in  the  faU  of  1899.  In  1900  and  1901,  I  used  all  of 
the  water  of  the  creek  along  in  July  and  August. 

"The  man  who  was  on  the  land  before  me  had  abandoned  it. 
I  put  in  a  headgate  and  cleaned  out  the  ditch  a  little.  It 
was  a  little  over  one  hundred  feet  long  when  I  went  there.  I 
put  in  a  small  headgate  made  of  old  drygoods  boxes  and  one 
thing  and  another.  I  made  a  sort  of  temporary  gate — done 
well  enough ;  I  took  a  couple  of  hours  to  make  it  and  put  it  in. 
It  took  me  about  one-half  day  to  clean  out  the  ditch,  using 
pick  and  shovel.  That  ditch  ends  right  in  the  field,  a  little 
draw  that  runs  down  onto  the  place.  I  went  on  the  ground 
some  time  in  August,  and  the  work  above  mentioned  was  done 
about  two  months  later.  I  left  the  property  in  December. 
The  survey  ran  too  high— either  on  a  dead  level  or  up.  The 
water  has  been  running  in  that  ditch  ever  since  I  turned  it  in 
in  the  fall.  It  is  running  in  there  now.  From  the  end  of  that 
ditch  I  commenced  my  survey.  I  used  that  portion  of  it  dug. 
I  began  constructing  the  ditch  next  spring,  the  latter  end  of 
April,  and  worked  on  and  off  all  the  time  till  I  got  it  done, 
up  into  the  latter  end  of  June.  I  had  water  running  in  on 
that  place — I  got  the  ditch  dug  the  latter  end  of  June,  1900. 
The  hay  on  the  place  is  wild  hay.  I  sold  to  plaintiff  May  20, 
1902.  He  took  possession  at  that  time.  I  used  all  the  water 
there  was  in  the  creek  during  July  and  August  of  1900  and 
1901.'' 

The  plaintiff  Brown  testified  that  he  took  possession  of  the 
land  on  May  20,  1902,  receiving  possession  from  Ilorton ;  that 
he  had  a  written  agreement  with  Horton  which  was  left  in 
escrow  with  one  Baker.  That  Baker  thereafter  died,  and  that 
plaintiff,  prior  to  the  trial,  made  inquiry  of  Baker's  wife  con- 
cerning this  escrow,  and  that  she  could  not  find  it,  and  that  he 
(plaintiff)  did  not  know  the  whereabouts  of  that  agreement  or 
contract.  He  further  testified  that  by  virtue  of  the  contract 
or  agreement,  Horton  conveyed  the  land  and  water  right  in 
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question  to  the  plaintiff,  and  that  plaintiff  had  paid  the  sum 
of  $40  on  the  purchase  price  at  the  time  the  agreement  was 
made  and  possession  delivered.  On  June  2,  1904,  Horton  ex- 
ecuted and  delivered  to  plaintiff  a  deed  for  the  land  and  water 
right  described  in  the  complaint,  whereby  he  conveyed  all  of 
his  rights,  title  and  interest  in  and  to  the  property  in  ques- 
tion. Plaintiff  continued  to  cultivate  and  irrigate  the  land 
from  the  time  of  his  purchase  from  Horton  until  the  trial  of 
this  case. 

On  May  9,  1900,  the  defendant  Newell  settled  on  a  part  of 
the  unsurveyed  public  domain  which  now  belongs  to  him. 
Two  days  previous  to  that  time,  his  brother,  who  claimed  to 
be  a  partner,  had  made  settlement,  and  commenced  to  open 
up  an  old  ditch,  and  within  a  couple  days  the  two  completed 
the  ditch  and  turned  water  through  it  and  onto  their  land, 
and  have  continued  ever  since  to  use  the  water  in  the  irriga- 
tion of  their  land.  Defendant  is  the  successor  by  purchase  to 
all  the  interest  of  his  brother.  At  the  trial,  after  the  plaintiff 
had  shown  the  settlement,  appropriation  and  diversion  by  his 
predecessor  and  grantor,  Horton,  and  his  purchase  from 
Horton,  and  entry  into  possession,  and  subsequent  use  and 
application  of  the  water,  he  offered  to  prove  the  nature  of  the 
agreement  entered  into  between  him  and  Horton  at  the  time 
he  took  possession.  The  defendant  objected  on  the  grounds 
that  it  was  not  the  best  evidence,  and  plaintiff  had  not  shown 
diligence  in  his  effort  to  produce  the  original  contract  which 
was  in  writing.  The  district  court  appears  to  have  ruled  with 
the  defendant  upon  this  objection,  and  thereupon  the  defend- 
ant introduced  evidence  showing  his  settlement,  and  also 
his  appropriation  and  diversion  of  the  waters  of  Deer  creek. 
The  case  appears  to  have  been  closed  and  submitted  to  the 
court  on  November  3, 1904,  with  the  understanding  that  briefs 
were  to  be  furnished  by  the  respective  counsel  within  ten  days 
thereafter.  The  court  immediately  adjourned  the  term.  No 
briefs  were  furnished  by  either  side,  but  on  the  tenth  day  of 
December,  the  plaintiff  filed  and  served  a  motion  to  reopen  the 
case  and  allow  him  to  introduce  the  written  instrument  which 
had  been  entered  into  and  executed  by  Richard  Horton  to  the 
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plaintiff  on  the  twenty-first  day  of  May,  1902.  This  motion 
was  supported  by  the  evidence  of  Mrs.  N.  J.  Nauerth,  who  was, 
at  the  time  the  agreement  was  executed,  the  wife  of  L.  B. 
Baker,  the  holder  of  the  escrow.  Thereafter,  and  at  the  Feb- 
ruary, 1905,  term  of  the  court,  plaintiff's  motion  to  reopen  the 
case  was  heard  upon  the  affidavit  and  agreement  which  was 
sought  to  be  introduced,  and  the  motion  was  granted  by  the 
court  over  the  objection  of  defendant,  and  thereafter  the  case 
was  called  for  hearing  f urtJier  evidence,  and  the  agreement 
was-  offered  in  evidence  by  the  plaintiff  and  admitted  by  the 
eourty  and  is  as  follows: 

''Smith's  Prairie,  Ida.,  May  21,  1902. 
"ARTICLE  OP  AGREEMENT. 
"This  article  of  agreement,  by  and  between  R.  Horton,  of 
Smith's  Prairie,  Elmore  County,  Idaho,  party  of  the  first  part, 
and  Peter  Brown,  of  the  same  place,  party  of  the  second  part, 
witnesseth,  that  for  the  consideration  of  three  hundred  ($300) 
dollars,  that  the  said  R.  Horton,  bargains,  sells  and  by  these 
presents  does  convey  to  the  said  Peter  Brown,  all  his  rights, 
title  and  interest  to  a  piece  of  land,  known  as  the  'Buckley 
Ranch/  situated  on  Deer  Creek,  Smith  Prairie,  Elmore 
County,  Idaho,  together  with  all  appurtenances  belonging 
thereto.  The  considerations  wherein  the  said  party  of  the  first 
part  conveys  and  quitclaims  the  above-described  property,  are 
that  the  party  of  the  second  part,  in  payment  thereof  turns 
over  to  the  party  of  the  first  part,  one  chestnut  sorrel  mare, 

age  six  years,  branded  with ,  on  left  shoulder,  white 

strip  in  face,  weight  about  900  pounds ;  also  one  saddle  mare 
and  saddle,  valued  at  forty  dollars,  also  July  31st,  1902,  the 
party  of  the  second  part  is  to  pay  the  party  of  the  first 
part,  one  hundred  dollars  ($100) ;  also  on  October  25,  1902, 
the  party  of  the  second  part  is  to  pay  to  the  party  of  the 
first  part  one  hundred  and  sixty  ($160)  dollars. 

"RICHARD  HORTON, 
"Witness:  ''PETER  BROWN. 

"L.  B.  BAKER, 

"M.  J.  BAKER." 


Digitized  by 


Google 


172  Brown  v.  Newell.  [12  Idaho, 

Opinion  of  the  Court — Ailshie,  J. 

The  case  was  finally  submitted  to  the'  court,  and  he  there- 
upon made  and  filed  his  findings  of  fact  and  conclusions  of 
law.  The  court  found  that  the  plaintiff  is  entitled  to  a  water 
right  of  one  hundred  and  fifty  inches  from  Deer  creek,  to 
date  from  March  28,  1900,  and  that  defendant  is  entitled  to  a 
right  of  one  hundred  and  fifty  inches  to  date  from  May  12, 
1900.  The  court  appears  to  have  found  that  plaintiff's  ap- 
propriation should  date  from  the  posting  of  his  notice  of 
water  location.  Judgment  was  entered  decreeing  the  rights 
and  priorities  of  plaintiff  and  defendant  in  accordance  with 
the  findings.  Defendant  Newell  has  appealed  from  the  judg- 
ment and  order  denying  the  motion  for  a  new  trial. 

AILSHIE,  J.  (After  stating  the  facts.) — It  is  contended 
by  appeUant  that  the  acts  of  diversion  and  appropriation  done 
by  Horton  in  1899  did  not  amount  to  an  actual  appropriation. 
It  clearly  appears  from  the  evidence  that  the  ditch  was  opened 
in  the  fall  of  1899,  and  a  headgate  was  put  in  and  the  water, 
to  the  amount  of  two  hundred  inches,  was  actually  delivered 
on  the  Horton  claim.  These  acts  were  followed  up  the  next 
year  by  extending  the  ditch  so  as  to  more  completely  distribute 
the  water  over  the  entire  claim,  and  this  in  turn  was  followed 
by  cultivation  of  a  larger  acreage  of  the  claim.  We  think  the 
facts  bring  this  case  within  the  well-established  rules  of  law 
both  as  to  what  constitutes  an  appropriation  as  well  as  the 
reasonable  time  in  which  the  appropriator  may  apply  the 
water  to  the  intended  use.  {Conant  v.  Jones,  3  Idaho,  606,  32 
Pac.  250 ;  Pyke  v.  Bumside,  8  Idaho,  487,  69  Pac.  477 ;  Sand- 
point  W.  D.  L.  Co.  v.  Panhandle  D.  Co.,  11  Idaho,  405,  83 
Pac.  347.) 

Appellant  further  contends  that  the  deed  of  June  2,  1904, 
from  Horton  to  respondent  Brown  did  not  pass  suflScient  title 
to  a  possession  with  which  he  had  parted  some  two  years  pre- 
viously, so  as  to  entitle  the  water  right  to  date  from  the  orig- 
inal diversion  and  appropriation  by  Horton.  In  support  of 
this  position  appellant  relies  ojti  the  case  of  McGinnis  v.  Stan- 
field,  6  Idaho,  372 ,  55  Pac.  1020.  That  case  differed  from  this 
in  some  respects.     Here  it  clearly  appears  that  Brown's  pos- 
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session  was  obtained  from  Horton  by  contract  of  purchase, 
and  that  a  part  of  the  purchase  price  was  paid  at  the  time. 
It  is  clear  that  if  the  balance  of  the  purchase  price  was  there- 
after paid,  that  Brown  became  the  equitable  owner  and  en- 
titled to  a  conveyance,  and  that  a  court  of  equity  would  have 
80  decreed,  in  which  case  the  chain  of  title  to  the  ditch  and 
water  right  would  have  been  continuous  and  complete  from 
the  perfecting  of  Horton 's  right.  If  a  court  of  equity  would 
enforce  a  conveyance,  it  must  follow  that  a  voluntary  convey- 
ance made  by  the  grantor  under  the  same  state  of  facts  would 
convey  as  good  a  title  as  the  court  could  decree.  On  the  other 
hand,  if  the  purchase  price  was  never  paid  by  Brown  in  ac- 
cordance with  the  contract,  the  title  (except  as  against  the 
government)  remained  in  Horton,  and  Brown's  possession  re- 
mained, in  contemplation  of  law,  the  possession  of  Horton. 
In  either  view  of  the  case  the  water  right  was  entitled  to  date 
from  the  original  appropriation  and  application  thereof  by 
Horton. 

For  the  foregoing  reasons  it  is  unnecessary  for  us  to  con- 
sider the  validity  of  the  water  right  notice  and  claim  posted 
by  Horton  on  March  28, 1900,  or  of  the  subsequent  steps  taken 
by  him  under  that  notice  in  his  endeavor  to  comply  with  the 
law.  The  actual  diversion  and  application  of  the  water  had 
preceded  that  date,  and  it  therefore  becomes  unnecessary  for 
us  to  consider  the  steps  taken  in  regard  to  the  posting  and  re- 
cording the  notice  and  the  prosecution  of  work  thereafter. 

Appellant  complains  of  the  action  of  the  court  in  reopening 
the  case  and  permitting  the  plaintiflE  to  introduce  the  contract, 
agreement  or  conveyance  of  May  21,  1902,  which  had  been 
placed  in  escrow  with  Baker  by  Horton  and  Brown.  Without 
passing  upon  the  question  as  to  the  right  of  the  trial  court  to 
reopen  a  case  after  the  adjournment  of  the  term  at  which  it 
was  tried  (a  question  the  consideration  of  which  we  specifical- 
ly reserve  in  this  case),  we  are  content  to  rest  our  decision  on 
the  point  that  it  clearly  appears  in  this  case  that  the  defend- 
ant was  in  no  manner  injured  or  prejudiced  by  the  action 
of  the  court  in  this  respect.  It  appears  that  upon  the  trial  of 
tHe  case'the  defendant  had  notice  of  the  nature  and  character 
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of  the  agreement  or  contract,  and  that  when  it  was  actually 
produced  in  evidence  it  only  confirmed  the  position  taken  and 
evidence  previously  produced  by  the  plaintiff.  The  title  had 
already  passed  by  deed  of  June  2, 1904,  which  was  in  evidence. 
As  stated  above,  we  do  not  think  anything  we  have  said  in 
this  case  is  in  conflict  with  the  McGinnis-Stanfield  case,  hut 
if  it  should  be  so  understood,  then  it  is  the  purpose  of  this 
decision  to  overrule  anything  contained  in  that  case  in  con- 
flict with  what  we  have  herein  said. 

The  judgment  of  the  lower  court  will  be  afiSrmed,  and  it  is 
so  ordered.     Costs  in  favor  of  respondent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur* 


(March  8,  1906.) 

STATE,  Respondent,  v.  PETER  A.  STEERS,  Appellant. 

[85  Pac.  104.] 

Embezzlement  bt  County  Officer — ^When  Information  Sufficient 
TO  Charge — Payment  to  Sheriff  of  Money  for  Retail  Liquor 
Dealer's  License — His  Duty — Instructions  to  Jury  as  to 
Cause  of  Embezzlement — When  not  Error  to  Refuse  to  Give 
Requests  to  Appellant — Employment  of  Private  Counsel. 

1.  The  crime  of  embezzlement  is  committed  by  an  ofBcer  of  any 
county,  city  or  municipal  corporation  of  this  state  when  he  fraudu- 
lently appropriates  to  his  own  use  any  money  or  property  which 
he  has  in  his  possession  or  under  his  control  by  virtue  of  his  trust 
as  such  officer.     (Rev.  Stats.,  sees.  7065,  7066.) 

2.  An  information  that  charges  a  sheriff  of  a  county  of  this 
state  with  willfully,  unlawfully,  fraudulently  and  feloniously  ap- 
propriating to  his  own  use  certain  money  paid  to  him  in  his  official 
capacity  is  sufficient  under  the  provisions  of  sections  7065,  7066, 
gupra. 

3.  Attorneys  other  than  the  attorney  general  in  this  court,  or 
the  county  attorney  in  the  lower  court,  may  assist  in  the  prosecu- 
tion by  and  with  the  consent  of  the  prosecuting  officer,  and  it  is 
not  error  to  allow  such  appearance  in  the  trial  court. 

4.  When  the  court  on  its  own  motion  has  fully  and*  fairly  in- 
structed  the   jury   on   all   the   essential   elements   constituting   the 
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crime  of  embezzlement,  it  is  not  error  to  refuse  requests  for  in- 
Btructions  by  counsel  for  appellant. 

5.  Instructions  in  this  case  examined,  and  no  error  appearing. 
Held,  sufficient  to  sustain  the  judgment. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Fifth  Judicial  Dis- 
trict for  Bannock  County.    Hon.  Alfred  Budge,  Judge. 

Appellant  was  convicted  of  the  crime  of  embezzlement  and 
sentenced  to  a  term  of  two  and  one-half  years  in  the  state 
penitentiary.    Judgment  affirmed, 

Bowen  &  Watson  and  S.  C.  Winters,  for  Appellant. 

The  demurrer  to  the  information  should  have  been  sus- 
tained, as  it  does  not  state  whether  the  money  claimed  to  have 
been  embezzled  was  the  property  of  Bingham  county  or  of 
E.  C.  Shearer,  or  of  whom,  and  does  not  in  any  manner  com- 
ply with  sections  7677,  7678  of  the  Revised  Statutes. 

The  court  should  have  sustained  the  objection  of  defend- 
ant to  the  appearance  of  Standrod  &  Terrell,  as  counsel  for 
the  state,  as  there  is  no  law  authorizing  such  appearance  by 
private  counsel  in  criminal  actions,  and  it  is  against  public 
policy.  {Conger  v.  Board  of  County  Commrs.,  5  Idaho,  347, 
48  Pac.  1064.) 

The  requested  instruction  at  folios  293,  294,  should  have 
been  given  as  going  to  the  intent,  and  in  connection  with  the 
other  requested  instructions  whether  or  not  he  was  justifiable 
in  his  acts;  otherwise  it  would  make  no  difference  as  to  the 
good  faith  of  an  act.  {People  v.  Weslake,  124  Cal.  452,  57 
Pac.  465.) 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow,  R.  M.  Mc- 
Cracken,  County  Attorney,  and  Standrod  &  Terrell,  for 
Respondent. 

The  information  states  the  facts  and  circumstances  which 
go  to  make  up  the  offense  defined  by  the  statute.  (Rev. 
Stats.,  7065,  7066 ;  Brady  v.  Territory,  7  Ariz.  1^,  60  Pac. 
698;  People  v.  Cohler,  108  Cal.  538,  41  Pac.  401;  People  v. 
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Jose  De  La  Ouerra,  31  Cal.  416;  People  v.  Oray,  66  Cal.  271, 
5  Pac.  240.) 

Applications  for  the  postponement  of  the  trial  of  an  action 
are  addressed  largely  to  the  discretion  of  the  trial  court,  and 
it  is  only  in  those  cases  ^here  the  discretion  has  been  abused 
that  the  supreme  court  will  review  such  action.  (People  v. 
Walter,  1  Idaho,  386;  State  v.  Gordon,  5  Idaho,  297,  48  Pac. 
1061 ;  State  v.  Rice,  7  Idaho,  762,  66  Pac.  87 ;  State  v,  Booke, 
10  Idaho,  388,  79  Pac.  82;  State  v.  Wetter,  11  Idaho,  433,  83 
Pac.  341.) 

The  next  point  discussed  by  counsel  for  appellant,  while 
it  is  not  assigned  as  one  of  the  numerous  errors  relied  upon 
**in  their  order,"  is  that  the  court  permitted  Standrod  & 
Terrell,  attorneys  in  the  trial  court,  to  assist  in  the  prose- 
cution of  the  case.  The  question  of  attorneys  other  than  the 
prosecuting  officer  assisting  in  the  prosecution  has  been  well 
settled  by  this  court.  {State  v.  Crump,  5  Idaho,  166,  47  Pac. 
814 ;  People  v.  Biles,  2  Idaho,  114,  6  Pac.  120 ;  State  v.  WiUiams, 
4  Idaho,  502,  42  Pac.  511 ;  People  v.  Powell,  87  Cal.  348,  25 
Pac.  481,  11  L.  R.  A.  75 ;  Territory  v,  Catton  {People  v. 
Catton),  5  Utah,  451,  16  Pac.  902;  People  v.  Tidwell,  4  Utah, 
506,  12  Pac.  61.) 

Proof  of  similar  acts  is  proper  proof  of  intent.  {People  v. 
Oray,  66  Cal.  271,  5  Pac.  240;  5  Ency.  of  Ev.  240.) 

The  law  makes  it  the  duty  of  the  sheriff  to  collect  liquor 
licenses.  (Rev.  Stats.,  sec.  2157 ;  State  v.  McDonald,  4  Idaho, 
468,  40  Pac.  312;  Murfree  on  Official  Bonds,  sec.  193.)  No 
demand  by  the  successor  of  the  appellant  Steers  is  necessary, 
nor  is  such  demand  necessary  to  be  made  by  the  county. 
{Hollingsworth  v.  State,  111  Ind.  289,  12  N.  E.  490;  State 
V.  Bing,  29  Minn.  78,  11  N.  W.  233;  State  v.  Czizek,  38  Minn. 
192,  36  N.  W.  457.)  The  mere  failure  of  a  public  officer  to 
turn  over  and  account  for  public  money  is  prima  fade  evi- 
dence of  embezzlement.  {Fleener  v.  State,  58  Ark.  98,  23 
S.  W.  1.) 

Failure  to  account  at  the  proper  time  is  embezzlement. 
(5  Ency.  of  Ev.  144,  notes.)  Even  if  the  moneys  had  been 
illegally  collected  by  Steers,  he  having  collected  them  under 
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color  of  ofiSce,  he  should  have  paid  them  into  the  county 
treasury,  and  they  did  not  belong  to  him  in  any  view,  and  He 
had  no  right  to  retain  them.  {Perry  v.  Irrigation  Dist.,  127 
Cal.  565,  60  Pae.  40-42 ;  People  v.  Van  Ness,  79  Cal.  84,  12 
Am.  St.  Rep.  134,  21  Pac.  554.)  A  public  officer  cannot  dis- 
pute the  right  of  the  county  to  the  money  collected  in  his  of- 
ficial capacity.  (Placer  Co.  v,  Ashton,  8  Cal.  303;  People  v. 
Jenkins,  17  Cal.  500;  McKee  v.  Monterey  County,  51  Cal. 
275. 

STOCKSLAGER,  C.  J.— The  prosecuting  attorney  of 
Bingham  county  charged  appellant  with  the  crime  of  em- 
bezzlement; the  charging  part  of  the  information  is  as  fol- 
lows: The  said  Peter  A.  Steers,  at  and  within  Bingham 
county  and  state  of  Idaho,  and  within  three  years  prior  to 
the  filing  of  this  information,  being  then  and  there  an  of- 
ficer of  Bingham  county,  state  of  Idaho,  charged  by  law  with 
the  receipt,  safekeeping  and  transfer  of  public  moneys,  to 
wit :  The  sheriff  in  and  for  Bingham  county,  state  of  Idaho, 
and  by  virtue  of  His  said  office,  then  and  there  a  receiver  of 
public  moneys,  to  wit,  a  collector  of  licenses  or  license  taxes, 
and  authorized  by  law  to  receive  said  moneys,  and  then  and 
there  acting  as  such  officer,  did  then  and  there  willfully, 
unlawfully,  fraudulently  and  feloniously,  without  authority 
of  law,  appropriate  to  a  use  and  purpose  not  in  the  due  and 
lawful  execution  of  his  trust,  to  wit,  to  his  own  use,  certain 
money  paid  to  and  received  by  him  while  acting  in  his  official 
capacity  as  said  sheriff,  to  wit,  the  sum  of  $500,  lawful  money, 
the  same  being  so  paid  to  and  receivied  by  him  for  said 
Bingham  county,  state  of  Idaho,  by  and  from  E.  C.  Shearer 
on  or  about  the  twenty-third  day  of  May,  1904,  for  a  license 
to  sell  spirituous,  vinous,  malt  and  intoxicating  liquors  with- 
in Bingham  county,  state  of  Idaho.  To  this  information  a 
demurrer  was  filed,  to  wit:  **1.  The  facts  therein  stated 
do  not  constitute  a  public  offense.  2.  Said  information  does 
not  substantially  conform  to  the  legal  requirements  of  sections 
7677,  7678  and  7679  of  the  Revised  Statutes  of  Idaho,  par- 
ticularly in  this,  to  wit:  (a)  Said  information  does  not  con- 
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tain  a  statement  of  the  acts  constituting  the  offense  attempted 
to  be  charged  in  such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended,  (b)  It  does  not 
state  either  specifically  or  approximately  the  date  of  the  com- 
mission of  the  alleged  crime,  (c)  It  is  not  direct  or  certain 
in  stating  the  time  of  the  commission  of  the  offense  or  in  stat- 
ing whether  or  not  said  offense  was  committed  while  the  de- 
fendant was  sheriff  of  Bingham  county,  Idaho,  or  in  stating 
whether  or  not  the  $500  referred  to  therein  ever  belonged 
to  or  was  the  property  of  said  Bingham  county,  or  whether 
said  $500  was  at  the  time  of  its  alleged  misappropriation  the 
property  of  the  person  named  in  said  information  as  being 
the  person  who  paid  said  money  to  the  defendant.  Nor  is 
said  information  direct  or  certain  in  stating  that  the  said  five 
hundred  dollars  or  any  part  thereof  was  ever  in  the  pos- 
session of  the  defendant  or  under  his  control  by  virtue 
of  any  trust  or  of  his  official  position  as  sheriff  of 
said  Bingham  county.  Nor  is  said  information  direct  or 
certain  in  stating  whether  or  not  any  license  was  ever  issued 
or  granted  by  said  Bingham  county  to  said  person  who  is 
alleged  to  have  paid  said  $500  to  the  defendant,  or  whether 
a  license  was  refused  or  denied.  3.  In  the  respects  stated  in 
subdivision  c  of  the  foregoing  paragraph  2,  said  information 
does  not  clearly  and  distinctly  set  forth  the  act  or  omission 
charged  as  the  offense.''  ^ 

In  the  minutes  of  the  court  of  date  April  19,  1905,  it 
is  shown  that  a  motion  to  set  aside  the  information  was 
submitted  to  the  court  and  overruled  and  on  the  same  day 
the  demurrer  was  overruled.  On  the  twenty-fifth  day  of 
April,  1905,  a  motion  for  a  continuance  was  denied.  On 
the  same  day  a  motion  for  change  of  venue  was  submitted 
to  the  court  and  granted.  On  the  fourth  day  of  May,  in 
Bannock  county,  a  motion  and  affidavit  for  a  continuance 
of  the  cause,  also  a  motion  to  postpone  the  time  of  trial  to 
a  later  date;  both  of  these  motions  were  overruled.  On  the 
same  day  a  jury  was  impaneled,  and  on  that  and  the  suc- 
ceeding day  a  trial  was  had  which  resulted  in  a  verdict  of 
guilty  as  charged  in  the  information,  and  on  the  eleventh  di^ 
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of  August,  1905,  appellant  was  sentenced  to  serve  a  term  of 
two  and  one-half  years  in  the  state  penitentiary. 

Counsel  for  appellant  insists  that  the  demurrer  to  the 
information  should  have  been  sustained,  as  it  does  not  state 
whether  the  money  claimed  to  have  been  embezzled  was 
the  property  of  Bingham  county  or  of  E.  C.  Shearer,  and 
does  not  in  any  manner  comply  with  sections  7677  and  7678, 
of  the  Revised  Statutes  of  Idaho.  Subdivision  2,  section 
7677,  provides:  **A  statement  of  the  acts  constituting  the 
offense  in  ordinary  and  concise  language,  and  in  such  manner 
as  to  enable  a  person  of  common  understanding  to  know  what 
is  intended."  The  information  informs  the  defendant  that 
he,  as  sheriff  of  Bingham  county,  has  received  $500  from  E.  C. 
Shearer  for  a  license  to  sell  spirituous,  vinous,  malt  and  in- 
toxicating liquors  within  said  Bingham  county,  state  of  Idaho : 
that  he  has,  as  such  sheriff,  unlawfully,  willfully,  fraudulently 
and  feloniously  appropriated  to  his  own  use  such  sum  of  mon- 
ey; that  such  willful,  unlawful,  fraudulent  and  felonious  ap- 
propriation was  made  about  the  twenty-third  day  of  May, 
1904.  An  examination  of  section  7678  will  disclose  that 
the  information  fully  complies  with  its  requirements.  The 
purpose  of  these  two  sections  of  the  statute,  it  seems,  should 
be  so  easily  understood,  and  a  fair  consideration  of  them, 
it  occurs  to  us,  is  that  when  the  indictment  or  information 
informs  the  accused  that  on  or  about  a  date  specified,  the 
grand  jury  by  indictment,  or  the  prosecuting  attorney  by 
information,  charges  the  accused  of  some  crime  known  to 
our  statute,  that  the  alleged  unlawful  act  was  done  willfully, 
unlawfully  and  feloniously,  the  language  used  in  the  charg- 
ing part  of  the  complaint,  information  or  indictment  in- 
dicating to  the  accused  the  particular  crime  with  w^hich 
he  is  charged,  if  the  instrument  sufficiently  informs  the  ac- 
cused of  the  time,  place,  circumstances  and  conditions  of 
his  alleged  unlawful  act,  and  that  it  is  unlawful,  wrongful, 
malicious  and  felonious,  or  other  words  used  by  the  statute  to 
indicate  the  particular  crime  charged,  then  the  accused  is 
informed  what  he  must  prepare  to  meet  on  the  trial.  We  do 
not  find  the  information  in  the  case  at  bar  lacking  in  any 
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of  the  essential  elements  for  a  charge  of  the  crime  of  embezzle- 
ment under  our  statute.  Section  7065  of  the  Revised  Statutes 
defines  embezzlement  as  follows:  ''Embezzlement  is  the  fraud- 
ulent appropriation  of  property  by  a  person  to  whom  it 
has  been  intrusted."  Section  7066  of  the  Revised  Statutes 
provides  how  and  when  an  officer,  public  or  private,  is  guilty 
of  embezzlement  as  follows:  "Every  officer  of  this  state, 
or  of  any  county,  city,  or  other  municipal  corporation  or  sub- 
division thereof,  and  every  deputy,  clerk,  or  servant  of  any 
such  officer,  and  every  officer,  director,  trustee,  clerk,  servant, 
or  agent  of  any  association,  society,  or  corporation  (public  or 
private),  who  fraudulently  appropriates  to  any  use  or  pur- 
pose not  in  the  due  and  lawful  execution  of  his  trust,  any 
property  which  he  has  in  his  possession  or  under  his  control 
by  virtue  of  his  trust,  or  secretes  it  with  a  fraudulent  intent 
to  appropriate  it  to  such  use  or  purpose,  is  guilty  of  em- 
bezzlement." 

We  find  no  error  in  the  order  of  the  court  overruling  the 
demurrer.  (See  Brady  v.  Territory,  7  Ariz.  12,  60  Pac.  698, 
People  V.  Cobler,  108  Cal.  538,  41  Pac.  401;  People  v.  Jose 
De  La  Ouerra,  31  Cal.  416.)  It  is  also  urged  by  counsel 
Eor  appellant  that  the  court  erred  in  ' '  denying  the  defendant 
time  to  prepare  for  trial."  It  is  shown  that  the  case  was 
removed  from  Bingham  to  Bannock  county  for  trial  on  appli- 
cation of  appellant,  and  that  the  clerk  of  Bingham  county  had 
complied  with  section  7773  of  the  Revised  Statutes,  by  trans- 
mitting all  the  papers  and  necessary  records  to  the  clerk  , 
of  Bannock  county.  Counsel  for  appellant  say  **  defendant 
did  not  know  that  they  were  received  by  the  clerk  of  the 
court  of  Bingham  county  until  the  second  day  of  May,  1905, 
and  the  court,  at  7:30  o'clock  P.  M.  of  May  2d,  set  the  case 
for  trial  on  the  fourth  day  of  May,  1905,  at  10  o'clock  A.  M., 
thus  giving  the  defendant  one  day  in  which  to  get  ready  for 
trial,  and  that  the  defendant  is  entitled  to  at  least  two  days 
in  which  to  prepare  for  trial."  Section  7790  of  the  Revised 
Statutes  provides:  ''After  his  plea,  the  defendant  is  entitled 
to  at  least  two  days  to  prepare  for  trial."  It  is  shown  that 
the  plea  of  not  guilty  was  entered  in  the  district  court  of 
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Bingham  county  on  the  nineteenth  day  of  April,  1905,  and 
the  case  set  for  trial  in  that  county  for  the  twenty-first  day  of 
April,  1905,  at  10  o'clock  A.  M.  It  will  be  observed  that  sec- 
tion  7790,  supra,  does  not  say  defendant  shall  have  at  least 
two  days  to  prepare  for  trial  after  the  case  is  set  for  hearing, 
but  at  least  ten  days  after  plea,  hence  appellant  had  much 
more  than  the  statutory  time  to  prepare  for  trial.  We  are 
not  prepared  to  believe,  if  a  proper  showing  had  been 
made  that  it  was  impossible  for  the  defendant  to  secure  the 
presence  of  his  witnesses  at  the  time  set  for  trial,  the  learned 
Judge  below  would  not  have  given  such  time  as  seemed  neces- 
^ry  for  him  to  procure  their  attendance;  he  did  furnish 
the  court  with  an  affidavit  that  his  witnesses  all  lived  in 
Bingham  county,  and  that  they  could  not  be  reasonably  pro- 
cured within  the  time  set  for  the  trial  of  said  cause.  This 
affidavit  was  met  by  that  of  Robert  M.  McCracken,  the  prose- 
cuting attorney  of  Bingham  county,  in  which  he  tesfifies  that 
all  the  witnesses  for  the  prosecution  were  procured  in  time 
for  the  trial,  and  that  the  witnesses  for  the  defense  could  have 
been  procured  within  the  time  if  a  proper  effort  had  been 
made  by  defendant.  Applications  of  this  character  are 
largely  within  the  discretion  of  the  court,  and  unless  it  is 
shown  that  there  has  been  an  abuse  of  this  discretion,  the 
judgment  will  not  be  reversed.  We  find  no  abuse  of  discre- 
tion in  the  orders  overruling  the  motion  for  postponement  of 
the  trial,  or  a  continuance  of  the  case.  {People  v.  Walter,  1 
Idaho,  386;  State  v.  Gordon,  5  Idaho,  297,  48  Pac.  1061 ;  State 
V.  Rice,  7  Idaho,  762,  66  Pac.  87 ;  State  v.  Rooke,  10  Idaho, 
388,  79  Pac.  82;  State  v.  Wetter,  11  Idaho,  433,  83  Pac.  341.) 
Counsel  for  appellant  next  urge  as  error  the  refusal  of  the 
court  to  sustain  the  objection  of  defendant  **to  the  appear- 
ance of  Slandrod  &  Terrell,  as  counsel  for  the  state,  as  there  is 
no  law  authorizing  such  appearance  by  private  counsel  in 
criminal  actions,  and  it  is  against  public  policy."  Our  atten- 
tion is  called  to  Conger  v.  Board  of  Commissioners,  5  Idaho. 
347,  48  Pac.  10G4.  This  case  holds  that  individual  members 
of  the  board  of  county  commissioners  cannot  make  a  contract 
to  bind  the  county.    **It  is  the  county  commissioners  acting  as 
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a  board  that  are  given  that  authority"  (that  is,  the  authority 
to  employ  counsel).  So  says  that  opinion.  This  question  has 
been  before  this  court  in  State  v.  Crump,  5  Idaho,  166,  47  Pac. 
814;  People  v.  Biles,  2  Idaho,  114,  6  Pac.  120;  State  v.  WilU 
tarns,  4  Idaho,  502,  42  Pac.  511;  People  v.  Powell,  87  CaL 
348,  25  Pac.  481,  11  L.  B.  A.  75;  People  v.  Lidwell,  4  Utah, 
506,  12  Pac.  61;  Territory  v.  Cation  {People  v.  Cation),  5 
Utah,  451,  16  Pac.  902.  We  find  no  error  in  denying  this 
objection. 

The  next  assignment  is  based  on  the  ruling  of  the  court  to 
the  following  questions:  '*Now,  I  will  ask  you,  witness,  to 
examine  that  record  again,  and  say  whether  or  not  it  con- 
tains any  items  of  moneys  received  for  liquor  license  issued 
to  the  Montana  saloon,  November  1,  1904 1"  The  record  shows 
that  the  witness  was  one  W.  W.  Kinney,  who  was  deputy 
sheriff  under  appellant,  and  as  such  deputy  issued  the  re- 
ceipt for  the  money  claimed  to  have  been  embezzled  by  ap- 
pellant ;  that  he  turned  the  check  given  him  by  E.  C.  Shearer 
for  license  over  to  appellant  the  same  night  or  the  next  morn- 
ing after  it  was  received  by  him.  The  record  referred  to  in 
the  question  was  what  is  known  as  the  ** license  register." 
After  examining  the  record,  witness  testified  that  **  there  was 
no  record  in  the  book  for  the  $501  for  liquor  license  for  Mr. 
Shearer;  the  receipt  given  Mr.  Shearer  by  Kinney  had  been 
introduced  in  evidence  by  the  prosecution;  other  questions 
of  similar  import,  which  referred  to  other  licenses  were  asked, 
objected  to  by  appellant,  and  the  witness  permitted  to  an- 
swer, all  of  which  is  alleged  as  error  prejudicial  to  appellant. 
It  is  apparent  that  the  purpose  of  the  examination  of  the  wit- 
ness who  testified  that  he  was  the  deputy  sheriff  at  the  time 
and  before  the  alleged  embezzlement  of  the  $501,  paid  by 
Shearer  for  license,  and  was  familiar  with  the  record  of 
licenses  kept  by  the  sheriff,  and  that  it  was  the  only  book 
kept  for  ** recording  licenses'*  while  he  was  deputy  sheriff, 
was  to  show  that  the  book  did  not  contain  an  account  of  cer- 
tain licenses.  The  entire  record  was  in  evidence,  and  coun- 
sel for  appellant  had  the  opportunity  to  examine  it  and  ascer- 
tain whether  the  witness  testified  truthfully  or  otherwise,  and 
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to  cross-examine  him  to  any  extent  he  saw  fif.  Counsel  for  ap- 
pellant insists  that  the  book  of  record  was  the  best  evidence. 
We  agree  with  this  contention,  but  there  was  no  error  in  hav- 
ing the  witness  familiar  with  the  record  point  out  to  the  jury 
the  particular  instances  wherein  the  record  was  deficient  in 
showing  that  which  it  was  intended  it  should  show.  Appellant 
was  there  to  assist  his  counsel  in  showing  any  error  or  false- 
hood in  the  evidence  of  the  witnesses  relative  to  this  record. 
We  find  no  error  in  the  ruling  of  the  court  in  this  particular. 

It  is  next  insisted  that  the  court  erred  in  permitting  Oeorge 
S.  Gagon,  who  it  was  shown  was  clerk  of  the  board  of 
commissioners  of  Bingham  county  during  the  entire  term  of 
appellant  as  sheriff  of  that  county,  and  for  a  long  time  prior 
thereto,  to  answer  the  following  questions:  ''What  was  your 
custom,  Mr.  Oagon,  in  receiving  bonds  of  this  character ;  what 
did  you  do  with  themt"  He  answered  that  he  delivered  them 
in  the  sheriff's  ofiSce,  and  continued:  '*But  I  can't  say  I  deliv- 
ered this  bond  there."  It  was  perhaps  immaterial,  as  well  as 
incompetent,  what  his  custom  may  have  been,  but  we  cannot 
see  how  the  appellant  could  be  prejudiced  by  what  he  said  his 
custom  was,  especially  when  he  says  he  can't  say  he  delivered 
the  one  in  question  there.  Appellant  urges  that  the  court 
should  have  sustained  the  objection  **to  the  introduction  of  the 
minute  record  of  the  board  of  commissioners,  for  the  reason 
that  these  entries  were  made  after  defendant  had  retired  from 
office  and  could  not  bind  him,  as  he  was  not  even  present  when 
they  were  made,  and  they  tend  to  prejudice  the  minds  of  the 
jury  against  the  defendant." 

The  record  introduced  is  as  follows,  in  the  matter  of  the 
shortage  of  Peter  A.  Steers,  former  sherifl?:  **0n  this  day  it 
was  ordered  by  the  board  of  county  commissioners  that  R.  M. 
McCracken,  county  attorney,  ascertain  the  amount  of  money 
paid  to  Peter  A.  Steers  for  liquor  license,  and  which  has  not 
been  paid  over  to  the  county  by  Steers,  and  to  demand  the 
amount  of  money  so  ascertained.  Ordered  that  if  the  amount 
of  liquor  license  money  collected  by  Steers  is  not  turned  over 
to  the  county  upon  demand,  the  county  attorney  is  ordered, 
authorized  and  directed  to  bring  an  action  for  said  board  of 
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county  commissioners  on  behalf  of  said  count;  against  said 
Steers  and  his  bondsmen." 

We  krow  of  no  provision  of  our  statute  that  requires  the 
presence  of  the  sheriff  or  any  other  officer  when  the  county 
commissioners  are  making  up  their  record.  This  was  simply 
an  order  requiring  the  county  attorney  to  ascertain  whether 
appellant  was  delinquent  in  the  settlement  of  his  accounts, 
and  if  so,  he  was  required  by  the  order  to  enforce  collection 
by  suit  against  appella.nt  and  his  bondsmen.  How  could  this 
record  prejudice  jurors  against  appellant?  If  the  county  at- 
torney found  no  deficiency,  his  duty  was  easy;  he  had  only 
to  report  that  fact  to  the  commissioners,  and  his  labors  were 
ended.  The  introduction  of  this  record  may  have  been  im- 
material, but  certainly  not  prejudicial.  It  is  insisted  that 
the  court  erred  in  not  permitting  County  Attorney  Mc- 
Cracken  to  answer  the  following  questions  on  cross-examina- 
tion: **Q.  Didn't  they  (meaning  the  agent  of  the  bonding 
company,  defendant  and  some  citizens  of  Blackfoot)  make  a 
request  of  you  to  let  this  matter  stand  until  the  civil  suit 
was  decided  to  see  whether  he  (Steers)  was  owing  Bingham 
county  anything!  Q.  Didn't  Mr.  King  as  agent  of  the  bond- 
ing company,  and  also  several  citizens  in  Blackfoot,  request 
you  to  delay  proceedings  until  matters  were  settled  in  the 
civil  court?"  In  what  way  could  it  benefit  appellant  if  the 
agent  of  the  bonding  company  and  every  citizen  of  Blackfoot 
made  the  request  of  the  witness  as  above  indicated?  Could 
or  would  it  excuse  him  from  the  performance  of  his  sworn 
duty  ?  If  he  believed  any  officer  of  his  county  was  guilty  of 
the  crime  of  embezzlement,  or  any  other  crime,  the  law  fixes 
his  duty  and  the  agent  of  the  bonding  company,  the  citizens 
of  Blackfoot,  nor  even  the  board  of  commissioners  can  in  any 
way  control  his  action.  There  was  no  error  in  sustaining  an 
objection  to  this  question.  It  is  shown  that  appellant  offered 
to  show  by  E.  H.  Watson,  a  practicing  attorney  of  this  court, 
that  said  Watson  was  attorney  for  defendant,  and  advised 
the  defendant  not  to  turn  over  the  money  in  question  to  the 
county  unless  the  court  should  hold  it  to  be  county  money, 
and  in  support  of  this  advice,  defendant  offered  in  evidence 
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a  certain  judgment-roll,  where  the  district  court  of  Fremont 
county  held  that  such  moneys  were  not  county  moneys,  and 
held  the  sheriff  liable  on  his  bond  for  so  treating  it.  If 
parties  charged  with  the  safekeeping  of  county  money  could 
be  excused  from  their  wrongful  and  unlawful  acts  on  the 
theory  alone  that  their  attorneys  had  advised  them  to  with- 
hold the  money  collected  in  their  officijil  capacities,  then  the 
criminal  laws  of  the  state  would  be  a  farce,  and  the  next  legis- 
lature should  be  importuned  to  repeal  all  laws  enacted  to  en- 
force faithful  and  honest  performance  of  public  duties. 
Counsel  for  appellant  says,  "Shearer  did  not  file  his  applica- 
tion or  bond  for  license  until  some  time  after  the  defendant 
went  out  of  office.  The  law  requires  the  officer  to  turn  over 
the  money  when  the  license  is  sold  and  not  before."  Granting 
all  this  to  be  true,  what  right  had  defendant  to  withhold  this 
money?  Why  did  he  not  pay  it  over  to  his  successor  in  office 
if  his  term  as  sheriff  had  expired ;  or  if  he  had  doubts  as  to 
the  proper  disposition  of  the  money  alleged  to  have  been  em- 
bezzled, why  did  he  not  deposit  it  with  the  clerk  of  the  district 
court  with  instructions  to  safely  keep  it  until  it  was  deter- 
mined what  disposition  should  be  made  of  it?  Can  it  be 
supposed  that  a  prosecuting  officer  would  have  filed  his  in- 
formation charging  appellant  with  embezzlement  had  he  been 
informed  that  the  money  was  on  deposit  with  the  clerk  or  in 
any  other  safe  place,  and  where  it  could  be  had  when  it  was 
finally  determined  to  the  satisfaction  of  the  appellant  where 
the  money  should  go  ?  Even  if  he  had  ffled  his  information  and 
appellant  had  been  prepared  to  show  good  faith  and  honest 
purposes  by  placing  the  money  in  the  hands  of  any  reliable 
person  to  be  paid  over  as  directed  by  the  court,  could  a  jury 
be  found  in  Bingham  or  Bannock  county  that  would  have 
said  he  was  guilty  of  embezzlement  or  any  other  crime! 
Certainly  not.  If  such  conditions  had  been  shown  to  exist,  the 
court  would  have  instructed  the  jury  to  return  a  verdict  of 
not  guilty;  at  least  that  would  have  been  its  plain  duty. 
But  if  the  advice  of  his  counsel  under  any  circumstances 
could  be  an  excuse  for  withholding  the  money,  it  could  not 
aid  him  under  the  showing  made  by  the  record  in  this  case. 
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We  find  the  money  was  paid  for  a  license  to  retail  liquors 
in  Binghan)  county  by  Mr.  Shearer  to  the  deputy  sheriff 
of  Bingham  county,  on  the  twenty-third  day  of  May,  1904. 
The  deputy  sheriff  testifies  that  he  turned  the  money  over 
to  appellant  that  evening  or  next  day.  Shearer  continued 
his  saloon  business,  and  appellant  did  not  seek  the  advice 
of  his  counsel  until  after  demand  had  been  made  on  him  by 
the  county  attorney  for  the  payment  of  this  money,  and  after 
the  expiration  of  his  term  of  office.  Appellant  knew  it  was 
not  his  money;  he  also  knew  it  was  not  Shearer's  money, 
as  he  was  conducting  the  business  for  which  he  had  paid  thcs 
money  for  license  to  so  conduct.  An  officer  cannot  avoid  the 
plain  mandate  of  the  statute  in  this  way.  The  advice  of  his 
counsel  long  after  the  alleged  crime  was  committed  cannot 
avail  him;  if  so,  it  would  be  impossible  to  convict  an  officer 
charged  with  the  crime  of  embezzlement. 

It  is  next  urged  that  the  court  erred  in  not  admitting  in 
evidence  the  judgment-roll  in  a  certain  case  theretofore  tried 
in  the  district  court  of  Fremont  county,  wherein  it  is  claimed 
that  the  court  found  that  money  paid  to  the  sheriff  under 
similar  circumstances  to  the  case  at  bar  was  not  the  property 
of  the  county.  We  know  of  no  rule  of  law  that  would  make 
such  evidence  competent.  It  might  be  available  in  an  effort 
to  induce  the  court  to  instruct  the  jury  that  such  money  was 
not  the  property  of  the  county,  but,  even  then,  the  court 
might  take  a  different  view  of  the  law  and  refuse  to  give 
such  instructions;  then  the  question  could  be  presented  to 
this  court  as  an  error  of  law  occurring  at  the  trial,  but  if 
appellant  desired  to  show  by  this  record  that  he  was  with- 
holding the  payment  of  the  money  without  criminal  intent, 
he  did  not  bring  himself  within  the  rules  of  law  prescribed 
for  the  introduction  of  this  evidence,  and  the  record  would 
not  have  aided  him  owing  to  the  difference  in  the  facts.  In 
justice  to  the  learned  judge  who  presided  over  the  court  at 
the  time  the  findings  and  judgment  above  referred  to  were 
made  and  entered,  we  feel  it  our  duty  to  say  the  facts  in 
that  case  were  widely  different  from  the  one  at  bar.  Neither 
the  county  nor  state  was  a  party  to  the  litigation;  it  was  a 
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suit  of  an  executor  of  a  will  against  the  sheriff  of  Fremont 
county  and  his  bondsmen.  The  complaint  alleged  that  the 
plaintiff  as  executor,  etc.,  had  commenced  an  action  against 
Frank  Brady  and  A.  S.  Anderson  to  recover  the  sum  of 
$444.64  on  a  promissory  note  in  favor  of  plaintiff  testator. 
Summons  was  issued,  and  thereafter  a  writ  of  attachment 
was  issued  and  placed  in  the  hands  of  Hanson  with  instruc- 
tions to  serve  said  papers  and  attach  the  sum  of  $425  in  his, 
said  Hanson's,  possession,  belonging  to  Frank  Brady,  one  of 
the  defendants,  etc.  That  in  pursuance  of  said  writ  of  at- 
tachment, said  Hanson  by  his  deputy,  D.  P.  Rich,  did  attach 
the  sum  of  $425,  lawful  money  belonging  to  said  Brady. 
Later  a  judgment  was  secured  by  plaintiff  against  the  de- 
fendants for  the  sum  of  $496.61  and  costs.  That  plaintiff 
demanded  of  said  Sheriff  Hanson  said  money  held  by  him 
under  the  writ  of  attachment,  and  also  placed  a  writ  of  execu- 
tion in  his  hands,  but  that  said  plaintiff  Hanson  failed  and 
refused  to  turn  over  the  money  so  attached.  Then  it  is  shown 
that  another  execution  was  placed  in  the  hands  of  the  said 
defendant  Hanson  and  frequent  demands  were  made  for  the 
money  alleged  to  be  in  his  hands.  The  answer  denies  that 
Hanson,  as  sheriff,  or  otherwise,  had  any  money  belonging 
to  Frank  Brady,  but  alleges  that  on  the  twelfth  day  of  June, 
1901,  Brady  paid  to  Hanson,  as  sheriff,  the  sum  of  $425  to 
apply  on  a  retail  liquor  dealer's  license  from  June  2,  1901. 
On  August  10,  1901,  a  further  sum  of  $75  was  paid  by  said 
Brady  to  said  Hanson  as  sheriff,  and  that  said  money  as 
above  paid  to  Hanson  as  sheriff  was  not  the  money  of  Brady 
after  it  was  paid,  but  belonged  to  the  license  moneys  of  the 
eounty  of  Fremont.  Hanson  testified  that  he  had  received 
a  partial  payment  from  Brady  for  a  liquor  license,  but  did 
not  return  the  money  as  county  money  for  the  reason  he 
did  not  have  full  payment  and  was  expecting  the  balance; 
that  he  gave  Brady  a  receipt  for  the  $425  for  partial  pay- 
ment on  liquor  license,  and  that  the  attachment  was  served 
before  the  balance  of  the  $75  was  paid.  The  jury  returned 
a  verdict  for  plaintiff.  Without  an  expression  of  our  opinion 
of  the  justice  or  legality  of  this  verdict  and  judgment,  it  is 
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readily  seen  that  the  facts  were  very  different  from  the  case 
at  bar.  In  Beeman  v,  Hanson  et  al.,  the  controversv  wa« 
between  Beeman  and  Hanson  as  sheriff.  The  county  did  not 
intervene  and  set  up  any  right  to  the  money.  It  was  shown 
that  the  full  amount  of  money  had  not  been  paid  and  a  re- 
ceipt given  for  only  partial  payment  for  a  liquor  license  for 
one  year  from  June  2,  1901.  Before  the  payment  was  fully 
made,  an  attachment  was  issued  and  the  sheriff  made  his  return 
showing  the  above  facts.  Not  so  in  the  case  under  considera- 
tion. The  entire  payment  had  been  made  by  Shearer  and 
the  sheriff  had  given  his  receipt  therefor.  Shearer  was  per- 
mitted to  conduct  his  business  during  the  balance  of  the  term 
of  oflSce  of  appellant.  No  controversy  between  the  sheriff 
(appellant)  and  anyone  else  by  reason  of  a  writ  of  attach- 
ment or  other  proceedings  questioning  the  ownership  of  the 
money  in  his  hands  paid  by  Shearer,  no  one  demanding  it 
excepting  the  county  through  its  county  attorney,  and  that 
demand  was  that  the  money  should  be  paid  to  the  county  for 
the  purposes  for  which  it  was  paid  to  him  for  the  county  by 
Shearer,  and  for  which  Shearer  had  had  the  benefit  by  con- 
ducting his  business.  Objections  are  urged  to  the  giving  of 
certain  instructions  and  refusal  to  give  certain  requests  of 
counsel  for  appellant.  A  careful  examination  of  the  instruc- 
tions convinces  us  that  they  fairly  state  the  law  on  all  the 
material  issues  involved  in  the  prosecution,  and  in  our  view 
of  the  case  the  requests  of  counsel  for  appellant  were  properh' 
rejected  by  the  court.  It  is  apparent  from  the  instructions 
given  by  the  court  and  the  character  of  the  evidence  sub- 
mitted by  the  prosecution  that  the  case  was  prosecuted  and 
the  jury  instructed  on  one  theory  alone,  and  that  was  that 
by  the  acts  of  appellant  in  collecting  and  receipting  for  the 
money  from  Shearer  and  permitting  him  to  continue  his  busi- 
ness without  a  full  compliance  with  the  statutory  requirement, 
and  failing  and  refusing  to  turn  the  money  into  the  proper 
channel  before  and  after  his  term  of  office  had  expired,  con- 
stituted the,  crime  of  embezzlement.  If  we  are  to  be  guided 
by  the  character  of  evidence  offered  on  behalf  of  appellant, 
together  with  the  requests  for  instructions  prepared  and  sub- 
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mitted  to  the  court  to  be  given  to  the  jury  as  the  law  of  the 
case,  the  theory  was  that  the  appellant  could  withhold  the 
money  paid  him  by  Shearer  for  the  express  purpose  of  pro- 
curing a  retail  liquor  dealer's  license  until  the  court  should 
determine  to  whom  the  money  belonged,  thus  avoiding  the 
penalty  of  wrongfully  withholding  the  money  and  escaping 
a  prosecution  for  the  crime  of  embezzlement.  The  law  does 
not  encourage  such  conduct  by  the  officials  of  the  state.  It 
requires  honesty  in  all  branches  of  the  public  service.  We 
think  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(March  8,  1906.) 

THE  NATIONAL  BANK  OF  THE  REPUBLIC,  Respond- 
ent,  V.  JAMES  D.  AGNEW,  AppeUant. 
[85  Pac.  116.] 

Appeal — ^Dismissed  on  Motion  When. 

1.  A  motion  to  dismiss  an  appeal  will  be  sustained  wlien  it  is 
shown  that  counsel  for  appellant  has  been  served  with  such  notice 
and  fails  to  appear  and  resist  such  motion,  unless  it  appears  to 
the  court  that  appellant  is  not  guilty  of  laches. 
(Syllabus  bj  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.    Hon,  George  H.  Stewart,  Judge. 

Plaintiff  secured  judgment  and  defendant  appealed.  Mo- 
tion to  dismiss  for  want  of  prosecution  sustained. 

S.  H-  Hays,  for  Respondent. 

No  appearance  in  this  court  for  Appellant. 

STOCKSLAGER,  C.  J.— Respondent  moves  to  dismiss  the 
appeal  taken  from  a  judgment  rendered  in  the  district  court 
of  Ada  county  on  the  eighth  day  of  March,  1905.^  It  is  shown 
that  counsel  for  appellant  was  notified  to  appear  in  this  court 
and  show  cause  why  such  motion  should  not  be  sustained; 
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and  there  being  no  appearance  on  behalf  of  appellant,  the 
motion  will  be  sustained,  and  it  is  so  ordered.  Costs  to  re- 
spondent. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(March  12,  1906.) 


A.  E.  WOOD,  Appellant,  v.  CLAUS  P.  BRODERSON,  Re- 
spondent. 

[85  Pac.  490.] 

Broker's  Comtmission  pob  Sale  of  Real  Estate — Findings  of  Pacts — 
Insufficiency  of  Evidence — Conflict  in  Evidence — Procuwnq 
Purchaser. 

1.  Where  the  court  fails  to  find  on  all  the  material  issues  made 
by  the  pleading,  the  judgment  will  be  reversed  unless  a  finding 
upon  such  issues  would  not  affect  the  judgment  entered. 

2.  The  following  finding  held  insufficient  to  support  a  jud^pnent, 
to  wit:  ''That  all  the  issues  of  fact  raised  hy  the  pleadingrs  in  this 
case  are  hereby  found  and  decided  in  favor  of  the  defendant  and 
against  plaintiff." 

3.  The  issues  made  bj  the  pleadings  held  sufficient  to  require  a 
finding  upon  the  rate  of  commission  to  be  paid. 

4.  Where  a  party  employs  a  real  estate  broker  to  sell  a  piece 
of  real  property  at  a  stipulated  price,  and  the  broker  procures  a 
purchaser,  who  purchases  the  property  at  that  price,  the  broker 
is  entitled  to  his  commission  therefor. 

5.  Heldf  in  this  case  that  there  is  not  a  substantial  conflict  in 
the  evidence  such  as  to  bring  it  within  the  rule  that  whore  there 
is  a  substantial  conflict  in  the  evidence,  the  findings  of  the  eourt 
will  not  be  disturbed. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Seventh  Judicial  Dis- 
trict for  Canyon  County.     Hon.  Frank  J.  Smith,  Judge. 

Action  to  recover  commission  for  sale  of  real  estate.    Judg- 
ment for  the  defendant.    Reversed. 
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Richards  &  Haga,  for  Appellant 

Where  the  court  fails  to  find  on  all  the  material  issues,  the 
judgment  must  be  reversed.  {Stanley  v,  Flint,  10  Idaho,  629, 
79  Pac.  815;  Carson  v.  Thews,  2  Idaho,  176,  9  Pac.  605;  Bow- 
man V.  Ayers,  2  Idaho,  305,  13  Pac.  346 ;  AmKicaust  v.  LimL 
ley,  116  Ind.  295,  19  N.  B.  138;  Haighi  v.  Tyron,  112  Cal.  4, 
44  Pac.  318.) 

A  findipg  ''that  all  the  issues  of  fact  raised  by  the  pleadings 
are  hereby  found  and  decided  in  favor  of  the  defendant  and 
against  the  plaintiff"  is  wholly  insufficient  and  will  not  sup- 
port the  judgment.  {Johnson  v.  Squires,  53  Cal.  37 ;  Harlan 
V.  Ely,  55  Cal.  340;  Krug  v.  Lux  Brewing  Co.,  129  Cal.  322,  61 
Pac.  1125 ;  Ladd  v.  Tully,  51  Cal.  277 ;  Polhemus  v.  Carpenter, 
42  Cal.  375.) 

It  is  immaterial  whether  the  issues  arise  upon  allegations  in 
the  complaint,  and  denials  in  the  answer,  or  upon  an  affirm- 
ative defense  pleaded  in  the  answer  and  treated  as  denied 
by  the  plaintiff.  (Spelling  on  Appellate  Practice,  sec.  591; 
Sunft  V.  Canavan,  52  Cal.  417 ;  Billings  v.  Everett,  52  Cal.  661, 
663;  Byrnes  v.  Claffey,  54  Cal.  155;  Cassidy  v.  Cassidy,  63 
Cal.  353.) 

It  is  sufficient  to  entitle  real  estate  agents  to  their  com- 
mission if  a  sale  is  effected  through  their  agency,  as  its 
procuring  cause,  although  the  sale  may  be  made  by  the  owner 
of  the  property,  if  by  their  exertion  the  purchaser  and  owner 
are  brought  together,  and  the  sale  results  therefrom.  {Mat- 
latt  V.  Elliott,  69  Kan.  477,  77  Pac.  104;  N orris  v.  Byrne, 
38  Wash.  592,  80  Pac.  808;  Smith  v.  Anderson,  2  Idaho,  537, 
21  Pac.  412.) 

Where  the  price  or  other  terms  of  sale  are  fixed  by  the 
seller,  in  accordance  with  which  the  broker  undertakes  to 
produce  a  purchaser,  yet  if,  upon  procurement  of  the  broker, 
a  purchaser  comes  with  whom  the  seller  negotiates,  and  there- 
upon voluntarily  reduces  the  price  of  the  thing  to  be  sold. 
or  the  quantity,  or  otherwise  changes  the  terms  of  sale  as  pro- 
posed to  the  broker,  so  that  the  sale  is  consummated,  or  terms 
or  conditions  offered  which  the  party  proposing  to  buy  is 
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ready  and  agrees  to  accept,  then,  and  in  either  such  case,  the 
broker  will  be  entitled  to  his  commission.  {Stewart  v.  Mather, 
32  Wis.  344,  349 ;  Lincoln  v.  McClatchie,  36  Conn.  136 ;  Potvin 
V.  Currant,  13  Neb.  302,  14  N.  W.  400;  Woods  &  Piers  v. 
Stephens,  46  Mo.  555 ;  Schlegal  v.  Allerton,  65  Conn.  260,  32 
Atl.  363;  Batts  v.  Shepherd,  37  Kan.  20,  14  Pac.  496;  War- 
velle  on  Vendors,  sec.  230,  and  cases  there  cited;  Adams  v. 
Decker,  34  111.  App.  17 ;  Levy  v.  Coogan,  16  Daly,  137 ;  Wilson 
V.  Sturgis,  71  Cal.  226,  16  Pac.  722;  Janes  v.  Henry,  15  Misc. 
Bep.  151,  152,  36  N.  Y.  Supp.  483;  Wood  v.  WeUs,  103  Mich. 
320,  61  N.  W.  503;  Wetzell  v.  Wagoner,  41  Mo.  App.  509, 
516;  Ward  v.  Cobb,  148  Mass.  518,  12  Am.  St.  Rep.  587,  20 
N.  E.  174.) 

If  a  purchaser  is  found  after  the  time  limit  fixed,  and  the 
principal,  without  objection,  then  deals  with  the  purchaser 
so  found,  he  waives  the  delay.  (Mechem  on  Agency,  p.  797; 
23  Am.  &  Eng.  Ency.  of  Law,  903.) 

It  is  not  necessary,  in  order  for  a  real  estate  broker  to  re- 
cover his  commission,  that  he  should  personally  have  con- 
ducted the  negotiations  between  the  seller  and  the  purchaser, 
or  that  he  should  have  been  present  when  the  bargain  was 
completed;  it  is  sufficient,  to  entitle  him  to  his  commission, 
that  his  efforts  were  the  procuring  cause  of  the  sale  and  that 
through  his  agency  the  purchaser  was  brought  into  communi- 
cation with  the  seller  and  that  a  sale  resulted  therefrom. 
{Hafner  v.  Herron,  165  111.  242,  46  N.  B.  211 ;  Mechem  on 
Agency,  sec.  96e;Marlatt  v.  Elliott,  69  Kan.  477,  77  Pac.  104; 
Smith  V,  Anderson,  2  Idaho,  537,  21  Pac.  412;  Finnerty  v. 
Fritz,  5  Colo.  174 ;  Buckinham  v.  Harris,  10  Colo.  455,  15  Pac 
817;  Nolan  v.  Swift,  111  Mich.  56,  69  N.  W.  96;  Oriswold  v. 
Pierce,  86  111.  App.  406;  Goffe  v.  Gibson,  18  Mo.  App.  1; 
Hambleton  v.  Fort,  58  Neb.  282,  78  N.  W.  498.) 

In  the  absence  of  an  agreement  respecting  the  amount  of 
compensation,  or  anything  to  show  that  the  services  were 
merely  gratuitous,  the  law  implies  a  reasonable  amount,  a 
quantum  meruit.  {Baer  v.  Boech,  21  N.  T.  Supp.  974,  51  N. 
T.  St.  Eep.  427.) 
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Argument  for  Bespondent. 

Whenever  a  sale  is  effected  through  the  efforts  of  a  broker, 
or  through  information  derived  from  him,  so  that  he  mav  be 
said  to  be  the  procuring  cause  of  it,  his  services  are  regarded 
as  highly  meritorious  and  beneficial,  and  the  law  leans  to  that 
construction  which  will  best  secure  the  payment  of  its  com- 
mission rather  than  to  the  contrary.  {Stewart  v.  Mather,  32 
Wis.  344,  350.) 

T.  D.  Cahalan,  for  Bespondent. 

There  is  a  great  conflict  of  evidence  in  this  case.     The 
appellate  court  will  not  disturb  a  judgment  or  verdict,  or 
order  denying  a  new  trial  where  there  is  a  substantial  con- 
flict in  the  testimony,  and  no  rule  of  law  appears  to  have  been 
violated.     (Sharon  v.  Sharon,  79  Cal.  633,  23  Pac.  26,  131 
,  Mootry  v.  Hawley,  1  Idaho,  543 ;  Pine  v.  Callahan,  8  Idaho, 
684,  71  Pac.  743 ;  State  v.  Rathbone,  8  Idaho,  161,  67  Pac.  186 
Spaulding  v,  Coeur  d'Alene  R.  Co.,  5  Idaho,  539,  51  Pac.  408 
Commercial  Bank  v.  Lieuallen,  5  Idaho,  47,  46  Pac.  1020 
Huston  V.  Twin  etc.  R.  R.  Co,,  45  Cal.  552.) 

When  a  jury  has  been  waived  by  the  parties,  and  the  court 
finds  the  facts,  the  facts  so  found  have  the  same  legal  effect 
as  if  found  by  a  jury,  and  not  being  the  subject  of  review  in 
this  court  are  therefore  conclusive.  (Swayne  v,  Waldo,  73 
Iowa,  749,  5  Am.  St.  Rep.  712,  33  N.  W.  78 ;  Wheeler  v.  Hays, 
3  Cal.  286;  Handlan  v.  McManus,  100  Mo.  124,  18  Am.  St. 
Rep.  534,  13  S.  W,  207;  Smith  v.  Anderson,  2  Idaho,  537, 
21  Pac.  512.) 

An  examination  of  the  evidence  shows  not  only  a  "sub- 
stantial," but  an  apparently  irreconcilable  conflict,  and  where 
there  is  a  substantial  conflict  in  the  evidence,  a  finding  of 
fact  by  the  court,  based  thereon,  will  not  be  disturbed. 
{O'Connor  v.  Lang  don,  2  Idaho,  805,  26  Pac.  659;  Spaulding 
V.  Coeur  d'Alene  Ry,  Co.,  5  Idaho,  539,  51  Pac.  508 ;  Ainslie 
V.  Printing  Co.,  1  Idaho,  643 ;  Simpson  v.  Remington,  6  Idaho, 
681,  59  Pac.  360;  Sears  v.  Flodstrcm,  5  Idaho,  314,  49  Pac.  12; 
Tage  v.  Alberts,  2  Idaho,  251,  13  Pac.  19.) 
Idaho,  Vol.   12—13 
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Argument  for  Respondent. 

A  general  finding  that  all  the  allegations  of  the  answer  are 
true,  and  that  all  the  allegations  of  the  complaint  are  untrue, 
is  sufficient  if  the  pleadings  are  sufficient.  (WiUiams  v.  Hall, 
79  Cal.  607,  21  Pac.  965 ;  County  of  San  Diego  v.  Seiferi,  97 
Cal.  597,  32  Pac.  644 ;  Carey  v.  Brown,  58  Cal.  184 ;  BraveUi  v, 
Bianchi,  136  Cal.  613,  69  Pac.  416.) 

Where  the  finding  made  is  conclusive  against  the  right  of 
the  plaintiff  to  recover,  findings  upon  other  issues  are  unneces- 
sary to  support  the  judgment  against  him.  {Dyer  v.  Brogan, 
70  Cal.  139,  11  Pac.  589 ;  Murphy  v,  Bennett,  68  Cal."  529,  9 
Pac.  738;  Dedmon  v.  Moffit,  89  Cal.  213,  26  Pac.  800 ;  Southern 
Pac.  R,  R.  V,  Dufour,  95  Cal.  619,  30  Pac.  783,  19  L.  R.  A.  92; 
Lion  V.  McClory,  106  Cal.  627,  40  Pac.  12 ;  Adams  v.  Craw- 
ford, 116  Cal.  599,  48  Pac.  488 ;  Breeze  v.  Brooks,  97  Cal.  77, 
31  Pac.  742,  22  L.  R.  A.  256;  Dimond  v.  Sanderson,  103  Cal. 
97,  37  Pac.  189.) 

Lawful  conclusions  on  disputed  questions  of  fact  cannot  he 
interfered  with  on  appeal.  {Wilson  v,  Trenton,  61  N.  J.  L. 
599,  68  Am.  St.  Rep.  716,  40  Atl.  575,  44  L.  R.  A.  540.) 

If  there  is  evidence  to  support  findings,  its  weight  is  within 
the  province  of  the  trial  court,  and  its  determination  cannot 
be  disturbed  on  appeal.  {Singleton  v.  Hill,  91  Wis.  51,  51 
Am.  St.  Rep.  868,  64  N.  W.  588 ;  Dilman  v.  Carlin,  105  Wis. 
14,  76  Am.  St.  Rep.  903,  80  N.  W.  932,  46  L.  R.  A.  478;  Wil- 
son V,  Commercial  Assur.  Co.,  51  S.  C.  540,  64  Am.  Sl.  Rep. 
706,  29  S.  E.  245 ;  Strickley  v.  Hill,  22  Utah,  257,  83  Am.  St. 
Rep.  791,  62  Pac.  893.) 

The  evidence  must  show  that  the  plaintiff  brought  the  minds 
of  the  buyer  and  seller  of  the  orchard  to  an  agreement  for  a 
sale.  {Zeimer  v,  Antisell,  75  Cal.  510,  17  Pac.  642;  Babcuck 
V.  Merritt,  1  Colo.  App.  84,  27  Pac.  884;  Wilson  v.  Mason,  158 
111.  304,  49  Am.  St.  Rep.  163,  42  N.  E.  134.) 

The  very  essence  of  a  brokerage  commission  is  that  it  is 
dependent  upon  success,  and  that  it  is  in  no  way  dependent 
upon  or  affected  by  the  amount  of  work  done  by  the  broker. 
{Cadigan  v,  Crahtree,  179  Mass.  474,  83  Am.  St.  Rep.  397,  61 
N.  E.  37,  55  L.  R.  A.  77.) 
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SULLIVAN,  J. — This  action  was  brought  to  recover  a  com- 
mission of  $700  for  aervices  rendered  in  selling  for  the  plain- 
tiff forty  acres  of  land,  situated  near  the  town  of  Payette, 
Canyon  county,  for  the  sum  of  $14,000.  The  complaint  sets 
out  two  causes  of  action :  one  on  contract,  and  the  other  on 
quantum  meruit.  It  is  alleged,  among  other  things,  in  the 
first  cause  of  action,  that  the  plaintiff  was  a  real  estate  agent, 
and  on  or  about  the  1st  of  January,  1903,  defendant  employed 
him  to  sell  a  certain  forty-acre  tract  of  land  situated  near  the 
town  of  Payette,  and  promised  to  pay  the  plaintiff  for  ser- 
vices rendered  in  securing  a  buyer  for  the  same  a  conunission 
of  five  per  cent  on  the  purchase  price  thereof ;  that  plaintiff, 
after  being  so  employed,  expended  a  considerable  sum  of  money 
in  advertising  said  real  estate  and  in  taking  persons  out  to 
view  the  same,  and  that  through  such  services  and  efforts  a 
sale  of  said  premises  was  made  on  or  about  the  5th  of  October, 
1903 ;  that  thereupon  defendant  became  indebted  to  the  plain- 
tiff in  the  sum  of  $700.  And  as  a  second  cause  of  action  the 
plaintiff  alleges  that  while  engaged  as  a  real  estate  agent  and 
broker,  the  plaintiff  performed  services  for  the  defendant  at 
defendant's  instance  and  request  in  effecting  a  sale  for  defend- 
ant of  a  certain  forty-acre  tract  of  land  belonging  to  the  de- 
fendant and  situated  near  the  town  of  Payette ;  that  plaintiff 
expended  considerable  sums  of  money  in  advertising  said 
land  for  sale  and  taking  persons  out  to  inspect  the  same,  and 
that  through  his  services  and  efforts  a  sale  of  said  premises 
was  made  on  the  fifth  day  of  October,  1903,  for  the  sum  of 
$14,000;  that  plaintiff's  services  were  reasonably  worth  $700, 
which  at  the  time  of  the  sale  defendant  undertook  and  prom- 
ised to  pay,  but  no  part  thereof  has  been  paid,  although  pay- 
ment of  the  same  has  been  demanded  by  the  plaintiff. 

The  prayer  is  for  $700  damages,  with  interest  and  costs. 

The  defendant,  by  his  answer,  specifically  denies  the  allega- 
tions of  the  complaint,  and  in  his  second  defense  sets  up  a  con- 
tract entered  into  on  or  about  the  tenth  day  of  April,  whereby 
plaintiff  was  to  receive  two  and  one-half  per  cent  commission 
for  the  sale  of  the  lands  in  question  and  adjoining  land  at  $250 
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per  acre,  and  avers  that  no  sale  was  made  thereunder.  Defend- 
ant then  sets  up  a  second  contract  entered  into  about  the  fif- 
teenth day  of  September,  1903,  whereby  the  plaintiff  w:as  tx) 
sell  the  forty-acre  tract  that  was  subsequently  sold  for  $14,- 
000,  at  a  commission  of  two  and  one-half  per  cent,  but  alleges 
that  the  defendant  withdrew  the  land  from  sale  on  the  29th 
of  September,  informing  the  plaintiff  at  thai  time  that  the 
land  was  no  longer  for  sale.  Both  of  said  contracts  were  oral. 
Judgment  was  entered  for  the  defendant,  and  a  motion  for  a 
new  trial  was  overruled.  This  appeal  is  from  the  judgment 
and  said  order. 

The  failure  of  the  court  to  find  upon  all  the  issues  raised  in 
the  pleadings  is  assigned  as  error,  as  well  as  the  insufficiency  of 
the  evidence  to  justify  the  findings  and  decision  of  the  court 
As  to  the  first  assigned  error :  It  is  clear  that  the  court  failed 
to  find  upon  all  of  the  material  issues  raised  by  the  pleadings. 
The  issue  of  the  employment  of  appellant  to  sell  the  real  estate 
described  in  the  complaint  is  found  in  favor  of  appellant,  but 
fails  to  find  the  amount  or  per  cent  of  commission  to  be  paid 
for  such  services.  It  is  alleged  in  the  first  cause  of  action  that 
respondent  agreed  to  pay  five  per  cent  on  the  purchase  price 
of  said  land  as  commission,  while  respondent  averred  in  his 
answer  and  testified  on  the  trial  that  it  was  two  and  one-half 
per  cent,  and  the  court  failed  to  find  upon  that  issue. 

It  was  alleged  in  the  complaint  that  the  appellant  expended 
considerable  money  in  advertising  said  real  estate  for  sale, 
and  in  taking  persons  out  to  view  it  for  the  purpose  of  buy- 
ing. Those  allegations  were  denied  by  the  answer,  and  the 
court  failed  to  make  a  finding  thereon.  The  respondent  aver- 
red in  his  answer  that  the  first  contract  with  appellant  was  to 
terminate  on  July  1,  1903,  and  the  court  failed  to  find  on  that 
issue.  As  an  affirmative  defense  the  respondent  averred  a  con- 
tract entered  into  with  appellant  on  the  15th  of  Sptember, 
1903,  for  the  sale  of  said  land,  and  avers  that  said  contract  was 
to  continue  for  one  week  only.  This  defense  is  significant, 
and,  as  I  view  it,  has  an  important  bearing  on  this  case,  as  it 
is  averred  that  said  land  was  listed  with  appellant  for  sale  at 
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$14,000,  the  very  price  that  respondent  sold  the  land  for  on 
the  5th  of  October,  1903,  to  a  purchaser  introduced  to  him 
by  appellant.  But  it  is  contended  by  counsel  for  respondent 
that  appellant  did  not  '^ introduce'^  the  purchaser  to  respond- 
ent. In  such  transactions  as  this  the  formal  introduction  re- 
quired in  polite  society  is  not  absolutely  necessary.  It  is  sufS- 
cient  if  the  appellant  procured  the  purchaser.  The  court 
failed  to  find  on  this  affirmative  defense,  although  it  was  a 
clear-cut  issue  and  considerable  testimony  received  thereon. 
As  late  as  September  29th,  only  seven  days  before  the  sale, 
respondent  avers  in  his  answer  that  he  asked  appellant  if  he 
had  yet  found  a  purchaser  for  said  land,  when,  according  to  the 
averment  in  his  answer,  the  contract,  which  was  to  continue 
for  a  week  only,  had  expired  on  September  22d.  Why  ask 
that  question  on  that  date  if  the  contract  had  been  terminated 
seven  days  before  t  An  issue  was  made  as  to  the  amount  of 
commission  to  be  paid  in  case  of  a  sale,  and  also  as  to  whether 
the  respondent  withdrew  from  sale  the  land  in  question  on 
September  29th,  and  terminated  the  contract  between  them, 
and  the  court  failed  to  make  findings  thereon. 

The  fourth  finding  is  apparently  a  very  sweeping  one,  and 
is  as  follows:  "That  the  plaintiif,  under  said  employment, 
never  sold  defendant's  said  land,  nor  any  part  thereof,  to  any 
person,  nor  did  the  plaintiff  ever  notify  the  defendant,  or  his 
agent,  that  he  had  sold' said  property,  or  any  part  of  the  same, 
for  any  sum  at  all,  or  that  he  had  found  a  purchaser  for  said 
land,  or  any  part  thereof,  at  any  price  or  sum,  nor  did  plaintiff 
ever  present  a  purchaser  to  the  defendant."  When  analyzed, 
this  finding  does  not  meet  the  issues.  While  it  is  there  found 
that  appellant  "never  sold  defendant's  land,"  and  did  not 
"notify  the  defendant  or  his  agent  that  he  had  sold  said 
property  •  ...  or  that  he  had  found  a  purchaser  for  said 
land  ....  nor  did  plaintiff  ever  present  a  purchaser  to  the 
defendant,"  as  under  the  issues  appellant,  to  earn  his  com- 
mission, was  not  required  to  "sell  said  land,"  nor  formally 
"notify"  the  defendant  that  he  had  sold  the  same  or  that  he 
had  found  a  purchaser  or  "presented"  a  purchaser  to  re- 
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spondent.  It  was  sufficient  if  the  appellant  found  a  pur- 
chaser, showed  him  the  land,  and  explained  its  desirability  as 
a  purchase,  and  was  instrumental  in  making  the  sale.  No 
formal  introduction  of  the  purchaser  to  the  owner  was  neces- 
sary, and  no  formal  notification  was  required,  but  the  evidence 
clearly  shows  that  appellant  gave  respondent  the  name  of  pur- 
chaser, and  he  testified  that  a  Mr.  Wells,  in  the  employ  of  ap- 
pellant, introduced  him  to  respondent.  Said  finding  is 
equivocal,  evasive,  and  does  not  squarely  meet  the  issues. 

The  rule  is  well  established  in  this  state  that  when  the  court 
fails  to  find  on  all  of  the  material. issues,  the  judgment  will  be 
reversed,  unless  a  finding  thereon  either  for  or  against  the 
successful  party  would  not  affect  the  judgment  entered. 
(Tage  v.  Alberts,  2  Idaho,  249  (271),  13  Pac  19;  Standley  v. 
Flint,  10  Idaho,  629,  79  Pac.  815;  Carson  v.  Thews,  2  Idaho, 
176,  9  Pac.  605;  Bowman  v.  Ayers,  2  Idaho,  305,  13  Puc.  346; 
Eaight  v.  Tyron,  112  Cal.  4,  44  Pac.  318.)  This  rule  applies 
to  all  material  issues,  even  though  made  by  affirmative  de- 
fenses. In  2  Spelling  on  Appellate  Practice,  section  591,  the 
author  says:  **It  is  immaterial  whether  the  issue  arises  upon 
allegations  in  the  complaint  and  denials  in  the  answer,  or 
upon  affirmative  defenses  pleaded  in  the  answer  and  treated 
as  denied  by  the  plaintiff. " 

Reliance  is  placed  upon  the  sixth  finding  by  counsel  for  re- 
spondent, which  finding  is  as  follows:  ''That  all  the  issues  of 
fact  raised  by  the  pleadings  in  this  case  are  hereby  found  and 
decided  in  favor  of  defendant  and  against  the  plaintiff.^' 
That  finding  at  once  suggests  an  inquiry  as  to  what  issues  are 
raised  by  the  pleadings,  and  that  in  many  cases  is  of  no  little 
difficulty  to  determine.  Take  .the  case  at  bar ;  the  court  below 
may  have  concluded  that  the  affirmative  defense  set  up  in  the 
answer  did  not  present  an  issue,  while  this  court  has  concluded 
that  it  did  do  so.  Said  finding  is  indefinite  and  not  a  sufficient 
finding.     {Johnson  v.  Squires,  53  Cal.  37.) 

It  is  difficult  to  determine  from  the  finding  of  facts  the 
exact  position  of  the  trial  court    But  from  the  record  we  infer 
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the  court  took  the  view  that  said  land  was  not  sold  under  the 
first  agreement  between  the  parties,  and  as  stated  by  the  judge, 
**the  plaintiff  has  failed  to  establish  by  a  preponderance  of  the 
evidence  that  he  ever  notified  defendant  that  he  had  a  pur- 
chaser for  said  land  under  said  agreement."  The  rule  does 
not  require  a  formal  notification  in  such  a  matter.  It  is  sufii- 
cient  if  plaintiff  procured  the  purchaser.  And  the  judge 
said:  "The  evidence  discloses  a  subsequent  agreement  made  in 
September,  1903,  but  does  not  show  the  rate  of  compensation, 
or  any  agreement  in  regard  to  the  amount  of  compensation 
plaintiflf  was  to  receive  for  his  services  in  selling  said  prop- 
erty. The  evidence  shows  clearly  that  the  plaintiff  performed 
certain  services  for  defendant,  but  there  is  an  absolute  failure 
of  proof  as  to  the  reasonable  value  of  said  services."  This 
statement  would  indicate  that  the  court  found  for  respondent 
because  of  an  absolute  failure  to  prove  the  value  of  the  ser- 
vices, which  the  court  conceded  the  appellant  had  performed. 
On  the  question  of  compensation,  respondent  avers  in  his  an- 
swer that  he  stipulated  to  pay  two  and  one-half  per  cent  com- 
mission in  case  of  a  sale,  and  on  that  admission  the  appellant 
was  entitled  to  judgment  in  case  he  procured  the  purchaser. 

Witness  Brainard  testified  that  on  selling  a  farm  like  the  one 
described  in  the  complaint,  a  reasonable  commission  would  be 
five  per  cent.  This,  I  think,  sufficient  to  fix  the  commission  to 
be  paid,  if  appellant  procured  the  purchaser.  The  answer 
of  respondent  admits  that  the  land  was  listed  with  appellant 
for  sale  in  April,  1903,  but  the  parties  do  not  agree  as  to  the 
time  the  contract  was  to  continue  and  the  commission  to  be 
paid  in  ease  of  a  sale.  The  respondent  contends  that  the  con- 
tract was  to  expire  on  July  1,  1903,  while  the  appellant  con- 
tends that  in  case  the  orchard  tract  was  not  sold  until  after 
July  Ist,  respondent  should  retain  that  year's  crop,  and  if 
■old  before  that  date,  the  crop  was  to  go  with  the  land. 

It  also  appears  that  after  the  first  day  of  July,  the  respond- 
ent called  on  appellant  and  urged  him  to  sell  said  land,  and 
that  he  continued  to  advertise  the  same  and  show  it  to  pros- 
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pective  purchasers.  While  the  respondent  testified  that  said 
contract  was  to  terminate  on  July  1st,  the  circumstance  of  his 
calling  on  appellant  repeatedly  after  that  date  and  urging  him 
to  sell  said  land,  and  when  a  purchaser  procured  by  appellant 
went  to  respondent  in  September,  he  did  not  protest  that  the 
land  was  not  for  sale,  but  assisted  the  appellant  in  showing  the 
land  to  the  best  advantage  by  furnishing  returns  from  the 
sale  of  fruit,  and  arranged  for  the  purchaser  to  go  through  and 
examine  the  house  on  the  premises.  If  the  place  was  not  for 
sale  after  the  Ist  of  July,  it  is  a  little  remarkable  that  when 
the  purchaser  called  on  him  on  the  15th  of  September,  and 
talked  with  him  in  regard  to  the  purchase  of  the  property,  that 
he  did  not  then  and  there  inform  him  that  the  property  was 
not  for  sale.  It  further  appears  from  the  record  that  the  ap- 
pellant found  a  purchaser  for  said  land  at  $300  per  acre,  and 
when  he  informed  the  respondent  that  he  had  found  a  pur- 
chaser, respondent  asked  at  what  price,  and  the  appellant  in- 
formed him  that  it  was  at  the  price  of  $300  per  acre.  He  re- 
plied that  he  could  not  take  that  for  it  then,  and  the  appellant 
replied  that  **it  was  a  pretty  late  time  then  to  put  up  the 
price."  The  appellant  there  informed  the  respondent  that  he 
feared  the  raise  in  the  price  would  block  the  sale ;  that  it  would 
bar  the  sale.  It  was  at  that  time  respondent  informed  the  ap- 
pellant that  he  would  take  $14,000,  or  $350  per  acre,  for  said 
land,  and,  after  appellant  had  persuaded  the  purchaser  to  give 
that  amount,  and  the  purchaser  informed  the  respondent  that 
he  would  take  it  at  that  price,  the  respondent  testified  as 
follows  in  regard  to  that  transaction:  *'It  kind  of  surprised 
me.  He  told  me  that  he  would  take  it,  $14,000  cash,  so  I  told 
him  that  I  had  better  see  my  wife  about  it ;  it  kind  of  fright- 
ened me ;  it  scared  me. ' '  It  seems  from  the  evidence  that  the 
respondent  was  vacillating  and  scared  and  frightened  when- 
ever he  was  offered  the  price  that  said  land  was  listed  for. 
The  further  fact  that  the  respondent  testified  that  the  second 
listing  of  the  property  for  sale  was  to  continue  only  for  a  week 
from  the  15th  of  September,  and  thereafter  testified  that  on 
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the  29tli  of  September  he  told  the  appellant  that  'Mt  is  all 
off/'  and  that  in  seven  days  thereafter  he  sold  the  land  to  the 
purchaser  procured  by  the  appellant,  for  $14,000,  on  very 
favorable  terms  as  to  deferred  payments,  would  at  least  go  to 
indicate  that  he  was  attempting  to  evade  the  payment  of  a 
oommission  to  the  one  who  had  procured  him  the  purchaser. 
It  is  clear  from  the  evidence  that  the  api)ellant  not  only  fur- 
nished a  purchaser  who  was  ready,  willing,  and  able  to  buy, 
but  did  buy  the  land  at  the  listed  price.  At  the  time  of  the 
sale  respondent,  for  some  reason,  requested  the  purchaser  not 
to  inform  the  appellant  of  the  sale,  apparently  desiring  to 
keep  it  a  secret  and  keep  appellant  in  ignorance  of  the  sale 
Ck)n8idering  all  the  facts  of  the  case  and  the  statement  of  the 
respondent  that  the  power  to  sell  was  revoked  on  the  29th  of 
September,  yet  in  the  face  of  that  statement,  the  circumstance 
that  seven  days  thereafter  he  proceeds  to  sell  the  property  to 
the  very  person  whom  the  evidence  clearly  shows  was  procured 
by  the  appellant,  is  at  least  very  significant.  Smith  v.  Ander- 
son, 2  Idaho,  537,  21  Pac.  412,  was  a  case  somewhat  similar 
to  the  case  at  bar;  the  court  said,  after  reciting  the  facts: 
"Considering  these  facts,  and  considering  the  fact  that  the 
defendants  stated  in  their  letter  of  revocation  that  they  did 
not  desire  to  sell  the  ranch,  yet,  in  the  very  teeth  of  that  state- 
ment, proceeded  to  sell,  and  to  the  very  person  to  whom  the 
plaintiff  had  introduced  them,  it  is  a  fair  inference  from  the 
testimony  that  the  object  of  the  letter  of  revocation  was  an  at- 
tempt to  deprive  the  plaintiff  of  his  commission." 

While  there  is  a  conflict  in  the  oral  testimony  on  some 
points  in  the  case,  the  circumstances  and  physical  facts  sur- 
rounding the  transaction  clearly  support  the  contention  of  the 
appellant,  and  that,  in  connection  with  the  failure  of  the  court 
to  find  upon  the  material  issues,  requires  a  reversal  of  the 
judgment,  and  the  granting  of  a  new  trial  in  order  that  justice 
may  be  done.  There  is  not  such  a  conflict  in  the  evidence  as 
would  bring  this  case  within  the  well-established  rule  on  the 
question  of  substantial  conflict  therein. 
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Points  Decided. 

The  judgment  is  reversed,  a  new  trial  granted,  and  the  cause 
remanded,  with  costs  in  favor  of  appellant. 

Stockslager,  C.  J.,  concurs  in  conclusion  reached. 

Ailshie,  J.,  concurs. 


(Afarch  14,  1906.) 


BANK  OF  COMMERCE,  Limited,  Appellant  v.  GEORGE  B. 

BALDWIN  and  SARAH  A.  BOWERS,  Respondents. 

[85  Pac.  497.] 

Married  Women — Separate  Property  op  Wife — Power  to  Contract. 

1.  tTn<!er  the  act  of  March  9,  1903  (Sess.  Laws  1903,  345),  a 
married  woman  is  given  the  absolute  control  of  her  separate  prop- 
erty and  estate,  and  has  the  unqualified  right  of  contracting  with 
reference  to  such  ])ropert7,  and  may  sell  and  dispose  of  the  same 
without  the  consent  or  approval  of  her  husband. 

2.  The  act  of  March  9,  1903,  has  reference  only  to  the  separate 
property  of  the  wife,  and  the  management  and  control  thereof,  and 
the  carrying  on  of  business  therewith,  and  the  sale  or  disposal 
thereof  and  contracts  in  reference  thereto  or  for  the  benefit  thereof. 

3.  A  married  woman  cannot  bind  herself  personally  for  the  pay- 
ment of  a  debt  that  was  not  contracted  for  her  own  use  or  for  the 
use  or  benefit  of  her  separate  estate,  or  in  connection  with  the 
control  and  management  thereof  or  in  carrying  on  or  conductiii.g 
business  therewith. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.  Hon.  Frank  J.  Smith,  Presid- 
ing Judge. 

Action  on  a  promissory  note.  Judgment  by  default  against 
defendant  Baldwin,  and  judgment  of  nonsuit  in  favor  of  de- 
fendant Bowers.    Plaintiff  appealed.    Reversed^ 
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George  M.  Parsons  and  Carl  A.  Davis,  for  Appellant. 

On  a  motion  for  nonsuit,  the  court  must  accept  as  proven 
every  fact  which  the  evidence  tended  to  prove,  and  which  was 
essential  to  be  proven,  to  entitle  the  plaintiff  to  a  recov- 
ery upon  the  cause  of  action  as  stated  in  the  complaint. 
{Dow  V,  Oould  &  Curry  Silver  Min.  Co,,  31  Gal.  629 ;  Warner 
V.  Darrow,  91  Cal.  309,  27  Pac.  737 ;  Cravens  v.  Dewey,  13  Cal. 
40-43 ;  Hineman  v.  Matthews,  138  Pa.  St.  204,  20  Atl.  843,  10 
L.  R.  A.  233 ;  Wallace  v.  City  etc.  R.  Co.,  26  Or.  174,  37  Pac. 
477,  25  L.  R.  A.  663 ;  Butler  v.  Hyland,  89  Cal.  575,  26  Pac. 
1108 ;  Oray  v.  McNeal,  12  Ga.  429 ;  Schwenke  v.  Union  Depot 
etc,  12  Colo.  344,  21  Pac.  43;  Corbalis  v.  Newberry  Tp,,  132 
Pa.  St.  9,  19  Am.  St.  Rep.  588,  19  Atl.  44;  Maynes  v.  Atwater, 
88  Pa.  St.  496;  Curie  v.  Beens,  3  J.  J.  Marsh.  (Ky.)  170; 
Herbert  v.  King,  1  Mont.  480 ;  Herbert  v.  Dufur,  23  Or.  462,  32 
Pac.  302-304.) 

Even  under  the  old  laws  a  married  woman  had  the  right  to 
bind  herself  on  a  contract  relative  to  her  separate  estate,  and 
had  the  right  to  sign  a  note  with  her  husband  and  to  make 
her  separate  property  liable  for  its  payment,  provided  the  pro- 
ceeds were  alleged  and  shown  to  be  for  the  use  and  benefit  of 
her  separate  estate.  {Bassett  v.  Beam,  4  Idaho,  106,  36  Pac. 
501 ;  Dernham  v.  Rowley,  4  Idaho,  753,  44  Pac.  643.) 

Her  contracts  need  not  express  an  intention  on  her  part  to 
charge  her  separate  estate,  nor  need  it  be  alleged  in  any  suit 
thereon  that  such  contract  was  made  for  the  benefit  of  her 
separate  estate.  (Woods  v.  Orford,  52  Cal.  412;  Cartan  v. 
David,  18  Nev.  310,  4  Pac.  61 ;  Heney  v.  Pesole,  109  Cal.  53, 
41  Pac.  819.) 

Where  married  women  have  been  allowed  the  right  of  hold- 
ing and  managing  their  separate  estate  as  if  sole,  they  have 
been  authorized  to  make  all  contracts  necessarily  incident  to 
such  enjoyment.  {Conway  v.  Smith,  13  Wis.  125;  Cookson  v, 
Toole,  59  111.  519;  Williams  v.  Hugunin,  69  lU.  214,  18  Am. 
Rep.  607.) 
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It  is  not  necessary  to  show  that  consideration  passed  to  the 
maker  of  a  promissory  note,  even  though  a  woman.  (Burkle 
V.  Levy,  70  Cal.  250, 11  Pac.  644;  Alexander  v,  BouUm,  55  Cal. 
15;  Cartan  v.  David,  18  Nev.  310,  4  Pac.  61;  Westphal  v. 
Neville,  92  Cal.  545,  28  Pac.  678.) 

A  motion  for  a  nonsuit  shall  not  he  granted  if  there  is  any 
evidence  to  sustain  the  allegations  of  the  complaint.  {York  v. 
Pacific  etc.  By,,  8  Idaho,  574-583,  69  Pac.  1042.) 

It  is  error  to  grant  a  nonsuit  when  plaintiff  has  made  a 
prima  facie  case.  {Simpson  v.  Remington,  6  Idaho,  681,  59 
Pac.  360;  Kansteiner  v.  Clyne,  5  Idaho,  59.  46  Pac.  1019; 
Letois  V.  Lewis,  3  Idaho,  645,  33  Pac.  38;  Black  v.  City  of 
Lewiston,  2  Idaho,  276,  13  Pac.  80.) 

A  married  woman  who  has  induced  another  to  part  with 
money  upon  representations  that  it  was  secured  by  and  with 
reference  to  her  own  use  and  benefit  is  estopped  to  deny  that 
it  was  paid  on  that  account.  (American  Mtg.  Co.  of  Scotland 
V.  Owens,  72  Fed.  219,  18  C.  C.  A.  531.) 

Note  is  presumptively  paid  out  of  her  separate  estate. 
{Phillips  V.  Graves,  20  Ohio  St.  371,  5  Am.  Rep.  675 ;  Dobbins 
V.  Hubbard,  17  Ark.  189,  65  Am.  Dec.  425;  Rogers  v.  Ward, 
8  Allen  (Mass.),  387,  85  Am.  Dec.  710.) 

While  contracts  may  be  void  in  law,  equity  introduces  the 
innovation  that  though  a  married  woman  did  not  bind  her- 
self personally,  yet  her  separate  estate  was  thereby  charged, 
and  it  was  considered  to  be  immaterial  whether  it  was  for 
her  benefit  or  not.  {Matthewman's  Case,  L.  B.  3  Bq.  781, 
787 ;  Hulme  v.  Tenant,  1  Brown  Ch. ;  1  White  &  T.  Lead.  Cas. 
Eq.  678.) 

T,  D.  Cahalan,  for  Respondents. 

The  common  law  is  the  rule  of  decision  in  Idaho  in  all 
cases  not  provided  by  statute  (Idaho  Rev.  Stats.,  sec.  18), 
and  a  married  woman  cannot  contract  in  any  form  unless 
power  is  expressly  given  by  statute.  {McFarland  v.  Hein, 
127  Mo.  327,  48  Am.  St.  Rep.  631,  29  S.  W.  1030;  Freeman^ 
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Appeal,  68  Conn.  533,  57  Am,  St  Eep.  114,  37  Atl.  420,  37 
L.  B.  A.  452.) 

In  order  to  charge  the  separate  property  of  the  wife,  or 
render  it  liable  to  levy  and  sale,  it  must  be  alleged  in  the  com- 
plaint, and  proven,  that  the  debt  was  incurred  for  the  use  or 
benefit  of  her  separate  property,  or  for  her  own  use  or  benefit. 
{Demham  v.  Bowley,  4  Idaho,  753,  44  Pac.  643;  Jaeckel  v. 
Pease,  6  Idaho,  131,  53  Pac.  399 ;  Strode  v.  Miller,  7  Idaho,  16, 
59  Pac.  893 ;  McDonald  v.  Rozen^  8  Idaho,  352,  69  Pac.  125 ; 
Holt  V.  Oridley,  7  Idaho,  416,  63  Pac.  188.) 

And  a  note  made  by  a  married  woman  purporting  neither 
to  charge  her  separate  estate  nor  to  be  for  her  own  benefit 
is  invalid.  {Jaeckel  v.  Pease,  6  Idaho,  131,  53  Pac.  399; 
Fisk  V.  Mills,  104  Mich.  433,  62  N.  W.  559;  Wilcox  v.  Arnolds, 
116  N.  C.  708,  21  S.  E.  434.). 

Where  she  executes  a  promissory  note  of  which  others  are 
to  receive  the  benefit,  she  herself  being  a  surety  in  effect, 
she  will  not  be  held  in  equity  to  have  created  a  charge  upon 
her  separate  estate,  unless  the  contract  itself  includes  an 
express  provision  to  that  effect.  {Farrand  v,  Beshoar,  9  Colo. 
291,  12  Pac.  197,  198;  Bowles  v.  Trapp,  139  Ind.  55,  38  N. 
E.  406;  Brown  v.  Brown,  121  N.  C.  8,  27  S.  E.  998,  38  L.  R. 
A.  242;  Westervelt  v.  Baker,  56  Neb.  63,  76  N.  W.  440;  Cook 
V.  WaUing,  117  Ind.  9,  10  Am.  St.  Rep.  17,  19  N.  E.  532, 
2  L.  B.  A.  769.)  A  married  woman  is  not  bound  by  a 
promissory  note  executed  by  her  jointly  with  another.  It 
is  the  note  of  the  other  joint  maker.  {Brown  v,  Orr,  29 
Cal.  121,  122;  Althof  v.  Canbrein,  38  Cal.  233,  99  Am,  Dec. 
363.) 

A  married  woman's  separate  property  cannot  be  bound 
up  under  contract,  unless  her  intent  to  deal  with  and  bind 
the  property  clearly  appears.  Such  intent  cannot  be  as- 
sumed; it  must  appear  that  the  contract  is  one  from  which 
benefit  results  to  the  property  or  for  her  own  benefit. 
(Kanirowitz  v.  Praiher,  31  Ind.  92,  99  Am.  Dec.  587.) 

The  statutes  of  Idaho  make  married  women  incapable  of 
contracting,  except  in  relation  to  their  separate  property. 


Digitized  by 


Google 


206         Bank  op  Commerce,  Ltd.,  v.  Baldwin.     [12   Idaho. 

Opinion  of  the  Court — Ailshie,  J. 

The  statute  of  1903  does  not  change  section  3220  of  our 
Revised  Statutes  nor  the  rule  of  the  common  law,  so  far 
as  it  applies  to  the  contracts  at  large  of  a  married  woman, 
that  she  is  incapable  of  binding  herself  by  an  executory 
contract,  and  that  all  such  contracts  made  by  her,  whether 
in  writing  or  by  parol,  are  absolutely  void  at  law.  {D em- 
ham  V.  Rowley,  4  Idaho,  753,  44  Pac.  645 ;  McKee  v,  ReynoldSy 
26  Iowa,  578;  Pond  v.  Carpenter,  12  Minn.  432;  Ames  v. 
Foster,  42  N.  H.  381,  385;  Norton  v.  Header,  4  Saw.  605, 
Fed.  Cas.  No.  10,351;  Howe  v.  North,  69  Mich.  272,  37  N. 
W.  213;  Payne  v,  Thompson,  44  Ohio  St.  193,  5  N.  E.  654; 
Taylor  v.  Boardman,  92  111.  566.) 

The  respondent  Bowers  had  not  the  legal  capacity  to  sign 
a  note  for  the  use  of  another.  (Dernham  v,  Rowley,  4  Idaho, 
753,  44  Pac.  643;  Yale  v,  Dederer,  18  N.  Y.  265,  72  Am.  Dec. 
507 ;  Trimble  v.  State,  145  Ind.  154,  44  N.  E.  260,  and  note, 
*'Void   Contracts.'*) 

Except  in  special  cases,  as  under  the  sole  traders'  act, 
a  married  woman  cannot,  by  contract,  create  a  personal 
liability  against  herself  in  any  form.  {Maclay  v.  Love,  25 
Cal.  367,  85  Am.  Dec.  133;  McDonald  v.  Rozen,  8  Idaho,  352, 
69  Pac.  125.) 

Where  the  evidence  would  not  authorize  the  jury  to  find 
a  verdict  for  the  plaintiff,  or  if  the  court  would  set  it  aside, 
if  so  found,  as  contrary  to  evidence,  in  such  case  it  is  the 
duty  of  the  court  to  nonsuit  the  plaintiff.  {Ringgold  v. 
Haven  &  Livingston,  1  Cal.  116,  117;  Dalrymple  v,  Hanson, 
1  Cal.  127;  Harney  v.  McLevan,  66  Cal.  35,  4  Pac.  884; 
Oilman  v,  Bootz,  63  Cal.  121;  Gree7i  v.  Christie,  4  Idaho, 
438,  40  Pac.  55,  56.) 

AILSHIE,  J. — This  action  was  commenced  by  the  Bank 
of  Commerce  against  Geo.  E.  Baldwin  and  Sarah  A.  Bowers 
to  recover  a  balance  of  $5,697.05  due  on  a  promissory  note 
executed  by  Baldwin  and  Mrs.  Bowers  on  the  fourth  day 
of  November,  1903.  Baldwin  defaulted  and  Mrs.  Bowers 
answered  admitting  the  execution  of  the  note  and  the  amount 
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4ue,  but  denying  her  liability  for  the  reason  that  the  same 
^as  executed  by  her  simply  as  a  surety  for  Baldwin,  and 
ihat  the  contract  did  not  in  any  way  affect  her  separate 
property,  and  was  not  made  for  her  use  and  benefit  or  in 
reference  to  her  separate  estate.     The  case  came  on  regru- 
larly  for  trial  and  the  plaintiff  introduced  its  evidence.    The 
defendant  moved  for  a  nonsuit  on  the  ground  that  the  evidence 
of  the  plaintiff  failed  to  show  that  the  contract  was  executed 
for  the  benefit  of  or  concerning  the  separate  property  or  estate 
of  Mrs.  Bowers,  or  for  her  individual  or  separate  use  and 
benefit.     This  motion  was  sustained  by  the  court  and  the 
plaintiff  moved  for  a  new  trial,  which  was  denied,  and  there- 
upon appealed  from  the  judgment  and  order  denying  the 
motion.     The  principal  and  leading  question  to  which  the 
respective  counsel  have  directed  their  attention  on  this  ap- 
peal is  the  effect  of  the  act  of  the  legislature  approved  March 
9,   1903,  and  entitled,   **An   act  giving  to  married  women 
the  management,  control  and  power  of  disposition  of  their 
separate  property,   amending  section  2495,   chapter  3,  title 
2,  Revised  Statutes  of  1887  of  Idaho,  and  repealing  sections 
2498  and  2499  thereof  and  all  other  acts  in  conflict  here- 
with."   Sections  1  and  2  of  that  act  are  as  follows:  **Sec.  1. 
That  section  2495,  of  chapter  3,  title  2,  of  the  Revised  Stat- 
utes of  Idaho,  1887,  be  amended  to  read  as  follows :  Sec.  2495. 
All  property  of  the  wife  owned  by  her  before  marriage,  and 
that  acquired  afterward  by  gift,  bequest  or  descent,  or  that 
she  shall  acquire  with  the  proceeds  of  her  separate  property, 
shall  remain  her  sole  and  separate  property,  to  the  same 
extent  and  with  the  same  effect  as  the  property  of  a  hus- 
band similarly  acquired.     Sec.  2.     During  the  continuance 
of  the  marriage  the  wife  has  the  management,  control  and 
absolute  power  of  disposition  of  her  separate  property,  and 
may  bargain,  sell  and  convey  her  real  and  personal  property, 
and  may  enter  into  any  contract  with  reference  to  the  same 
in  the  same  manner  and  to  the  same  extent  and  with  like 
effect  as  a  married  man  may  in  relation  to  his  real  and 
personal   property;   provided,   that    the   husband   shall   be 
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bound  by  such  contracts  to  no  greater  extent  or  effect  than 
his  wife  under  similar  circumstances  would  be  bound  by  his 
contracts."    The  act  closes  with  section  5,  which  specifically 
repeals   sections   2498    and   2499   of   the   Revised    Statutes 
of  1887.     It  is  contended  by  counsel  for  respondent  that 
imder  the  decisions  in  this  state  as  announced  prior  to  the 
adoption  of  the  act  of  March  9,  1903,  the  plaintiff  is  not  en- 
titled to  recover.     (Demham  v.  Rowley,  4  Idaho,  753,  44  Pac. 
643 ;  Jaeckel  v.  Pease,  6  Idaho,  131,  53  Pac.  399 ;  Strode  v. 
Miller,  7  Idaho,  16,  59  Pac.  893;  Holi  v.  Oridley,  7  Idaho, 
416,  63  Pac.  188.)      Appellant  contends,  however,  that  the 
foregoing  legislation  so  extended  and  enlarged  the  powers 
and  corresponding  liabilities  of  a  married  woman  as  to  niake 
respondent  liable  on  the  contract  in  question.     This   can 
best  be  determined  by  first  ascertaining  the  purpose   and 
extent  of  this  latter  legislation.     First,   it  gives  the   wife 
the  absolute  control  and  management  of  her  separate  prop- 
erty and  repeals  section  2498  which  had  formerly  given  the 
management  and  control  of  her  property  to  the  husband. 
Second,  it  gives  to  the  wife  the  sole  and  absolute  power  to 
sell  and  dispose  of  her  separate  property  and  carry  on  busi- 
ness therewith  and  make  contracts  in  reference  thereto  and 
for  the  benefit  thereof,  and  repeals  section  2499  which  pro- 
vided for  the  appointment  of  a  trustee  to  manage  her  separate 
property.     In  this  respect  McDonald  v.  Rozen,  8  Idaho,  352, 
69  Pac.  125,  is  no  longer  the  rule  of  law  in  this  state.     It 
is  safe  to  say  that  a  most  careful  examination  and  considera- 
tion of  the  act  of  March  9,  1903,  will  disclose  no  legislation 
nor  legislative  intent  therein  to  in  any  respect  change   the 
wife's  legal  status  with  reference  to  any  subject  or  matter 
other  than  her  separate  property.    Prior  to  the  amendment 
the  husband  was  entitled  to  the  custody,  control  and  man- 
agement of  his  wife's  separate  property,  but  now  she  is 
entitled  to  its  custody  and  control  and  may  sell  and  dispose 
of  it  without  consulting  him.     She  may  also  make  any  con- 
tracts she  pleases  with  reference  thereto.     In  all  other  re- 
spects the  law  of  this  state  remains  the  same  with  reference 
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to  her  contracts  as  it  was  when  the  above-cited  cases  were 
decided  by  this  court.  It  should  be  borne  in  mind  that  all 
our  legislation  with  reference  to  contracts,  powers  and  liabil- 
ities of  married  women  must  be  viewed  and  construed  as 
grants  instead  of  restriction  of  power  and  authority  to  con- 
tract. 

In  Demham  v.  Rowley,  supra,  the  question  arose  as  to  the 
power  of  the  wife  to  bind  herself  to  pay  a  debt  contracted 
by  the  husband  for  his  use  and  benefit,  and  this  court  speak- 
ing through  Chief  Justice  Morgan  said:  ''From  this  exposi- 
tion it  will  clearly  appear  that  in  order  to  charge  the  sepa- 
rate property  of  the  wife,  or  render  it  liable  to  levy  and  sale, 
it  must  be  alleged  in  the  complaint,  and  proven,  that  the  debt 
was  incurred  for  the  use  and  benefit  of  her  separate  property, 
or  was  contracted  by  her  for  her  own  use  and  benefit." 

In  Jaeckel  v.  Pease,  supra,  the  question  arose  as  to  the 
power  of  the  wife  to  bind  herself  on  a  debt  contracted  for 
the  benefit  of  the  coinmunity  property,  and  this  court,  speak- 
ing through  Justice  Quarles,  said:  ''A  married  woman  can- 
not bind  herself  personally  for  the  debt  of  her  husband,  or 
for  a  community  debt,  and  it  is  error  to  render  judgment 
jointly  against  the  husband  and  wife  on  a  note  signed  by 
both  in  the  absence  of  a  showing  that  the  debt  was  created 
for  the  separate  use  and  benefit  of  the  wife,  or  for  the  use 
and  benefit  of  her  separate  estate." 

In  Strode  v.  Miller,  supra,  the  same  principle  was  enunci- 
ated and  Jaeckel  v.  Pease  was  cited  with  approval. 

In  Holt  V.  Oridley,  supra,  a  similar  question  was  involved, 
and  this  court,  speaking  through  Justice  Sullivan,  said:  ''It 
aLso  appears  that  the  defendants  are  husband  and  wife,  and 
there  is  nothing  in  the  record  to  show  that  her  separate 
property  is  liable  for  the  indebtedness  sued  on  herein. 
Where  it  is  sought  to  make  the  separate  property  of  a 
married  woman  liable  for  debt,  it  must  be  alleged  and  proved 
that  the  debt  is  her  own,  or  made  on  behalf  of  her  separate 
property.  The  wife  is  not  personally  liable  for  the  debts 
of  her  husband,  and  neither  is  her  separate  property." 
Idaho,    VoL    12— U 
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It  follows  from  what  we  have  already  said  that  in  order 
to  bind  Mrs.  Bowers  in  this  case  it  will  be  necessary  for 
the  plaintiff  to  show  that  the  debt  was  contracted  for  the 
use  or  benefit  of  her  separate  property  or  for  her  own  use 
or  benefit,  or  in  reference  to  the  management,  control  or 
business  transactions  touching  such  property.  There  can  no 
longer  be  any  question  in  this  state  as  to  the  power  of  a 
married  woman  to  bind  her  separate  property  and  estate 
for  the  payment  of  a  debt.  The  nature  of  the  argument 
advanced  in  this  case,  however,  makes  it  necessary  for  us 
to  observe  that  the  mere  representation  by  a  feme  covert 
that  she  owns  a  certain  amount,  class  and  character  of  prop- 
erty in  her  own  name  and  right  does  not  create  a  liability 
against  her  estate  for  a  debt  not  contracted  for  her  use 
or  benefit  or  the  benefit  of  such  estate.  In  order  to  create 
a  charge  against  her  estate  for  such  a  debt,  it  must  be  mad^^ 
a  charge  in  rem  by  a  mortgage  or  pledge  of  the  property 
or  in  some  manner  known  to  or  recognized  by  the  law  as 
constituting  a  lien  upon  or  charge  against  the  specific  prop- 
erty. It  is  not  sufficient  to  furnish  a  list  of  property  and 
Bay:  **This  is  my  separate  property  and  I  own  it  in  my  own 
name  and  right."  It  has  been  repeatedly  held  that  a  married 
woman  who  signs  a  promissory  note  with  her  husband  for 
the  payment  of  his  debt  and  executes  a  mortgage  on  her 
property  to  secure  the  payment  of  the  same,  creates  a  liability 
only  in  rem  and  not  in  personam.  The  property  encumbered 
is  liable  for  the  payment  of  the  debt,  but  when  exhausted, 
the  obligation,  as  against  the  wife,  is  extinguished,  and  no 
personal  liability  attaches.  {Jaeckel  v.  Pease  and  Strode  v. 
MUler,  supra.)  It  is  different,  however,  where  the  liability 
was  originally  the  wife's  debt  or  contracted  with  reference 
to  her  separate  property  and  estate;  or  in  the  management 
and  control  thereof;  or  in  the  carrying  on  and  transacting 
business  therewith  or  in  reference  thereto.  In  the  case  at 
bar  the  obligation,  if  an  obligation  at  all,  is  only  in  persofiatn, 
as  no  property  appears  to  have  been  mortgaged  or  encum- 
bered or  pledged  for  the  pa3anent  of  the  debt. 
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We  have  examined  the  evidence  introduced  on  behalf  of 
the  plaintiff  in  this  case  very  carefully,  and  while  it  is  rather 
meager  and  slight,  we  think  it  is  sufiScient  to  bring  the  case 
within  the  rule  announced  at  the  present  term  in  Later  v.  Hay- 
wood, ante,  p.  78,  85  Pac.  494,  where  the  court  said :  "On  a  mo- 
tion by  the  defendant  for  nonsuit  after  the  plaintiff  was  intro- 
duced his  evidence  and  rested  his  case,  the  defendant  must 
be  deemed  to  have  admitted  all  the  facts  of  which  there  is 
any  evidence,  and  all  the  facts  which  the  evidence  tends  to 
prove."  (See,  also,  Simpson  v.  Remington,  6  Idaho,  681,  59 
Pac.  360;  Kansteiner  v,  Clyne,  5  Idaho,  59,  46  Pac.  1019; 
Leivis  V.  Lewis,  3  Idaho,  645,  33  Pac.  38;  York  v.  P.  &  N, 
By.  Co,,  8  Idaho,  574,  69  Pac.  1042.)  The  debt  sued  on  in 
this  case  might  have  been  incurred  for  the  use  and  benefit 
of  the  respondent  or  for  the  benefit  of  her  separate  estate, 
and  still  she  might  not  have  actually  received  and  disbursed 
the  money.  It  may,  on  the  other  hand,  have  been  incurred 
entirely  and  solely  for  the  use  and  benefit  of  her  codefend- 
ant,  Baldwin.  The  plaintiff,  we  think,  introduced  suflScient 
evidence  to  put  the  defendant  to  her  proofs,  and  we  shall 
therefore  order  a  new  trial.  If  the  respondent  can  establish 
a  defense  that  will  bring  her  within  the  purview  of  the  law 
as  herein  announced,  she  will  defeat  plaintiff's  right  of  re- 
covery; otherwise  she  will  fail.  The  parties  should  have  a 
full  hearing  on  the  merits  of  this  case.  Judgment  reversed 
and  a  new  trial  granted.     Costs  awarded  to  appellant. 

Stockslager,  C.  J.,  concurs. 

SULLIVAN,  J.,  Concurring. — ^I  concur  in  the  conclusion 
reached  to  the  extent  that  a  new  trial  should  be  granted,  but 
am  unable  to  concur  in  the  conclusion  that  under  the  laws 
of  this  state  a  married  woman  cannot  bind  herself  personally, 
for  the  payment  of  a  debt  that  was  not  contracted  for  her 
own  use  or  for  the  use  or  benefit  of  her  separate  estate. 
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(April   5,   1906.) 

STATE,  Respondent,  v.  JOHN  WRIGHT,  Appellant. 

[85  Pae.  193.] 

Appeal  When  Dismissei>--Notice  op  Intention  to  Move  foe  Nev 
Trial — Eppect — Instructions  When  not  Objectionable — Sup- 
piciency  op  Evidence. 

1.  Under  the  provisions  of  section  7953  of  the  Revised  Statutes, 
where  a  defendant  serves  and  files  his  notice  of  intention  to  move 
for  new  trial,  and  states  therein  the  grounds  upon  which  his  applica- 
tion is  based,  and  the  trial  court  or  judge  and  respective  counsel 
treat  such  notice  as  an  application  for  a  new  trial,  this  court  will 
BO  treat  it,  and  not  dismiss  the  appeal  on  the  ground  that  a  formal 
application  was  not  made. 

2.  Evidence  examined  and  held  sufficient  to  sustain  verdict. 

3.  An  instruction  that  leaves  the  questions  of  fact  to  be  found 
by  the  jury  and  only  suggests  the  law  applicable  in  case  they  find 
certain  facts  to  exist,  is  not  objectionable  on  the  ground  that  it 
assumes  that  certain  facts  do  exist. 

4.  Under  the  provisions  of  section  7877  of  the  Revised  Statutes, 
it  is  not  error  for  the  court  to  refuse  to  instruct  the  jury  to  find 
the  defendant  not  guilty;  the  court  may  advise  the  jury  to  acquit 
the  defendant,  but  the  jury  is  not  bound  by  such  advice. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Washington  County.  Hon.  Frank  J.  Smith, 
Judge. 

Defendant  was  convicted  of  the  crime  of  grand  larceny, 
and  appealed  from  the  judgment  and  order  overruling  a 
motion  for  new  trial.    Affirmed. 

Frank  Harris,  for  Appellant 

There  being  no  evidence  that  the  defendant  was  connected 
with  the  branding,  there  was  no  evidence  of  a  taking  by  him. 
(Black  V.  State,  38  Tex.  Cr.  App.  58,  41  S.  W.  606.) 
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In  order  to  warrant  a  conviction  of  crime  on  circumstantial 
evidence,  the  circumstances  taken  together  should  be  of  a  con- 
clusive nature  and  tendency,  leading  on  the  whole  to  a  satis- 
factory conclusion,  and  producing  in  effect  a  reasonable  and 
moral  certainty  that  the  accused,  and  no  one  else,  committed 
the  oflPense  charged.  {Carlton  v.  People,  150  HI.  181,  41 
Am.  St.  Rep.  346,  37  N.  E.  244;  State  v.  Neshit,  4  Idaho,  548, 
43  Pac.  66;  State  v.  Burke,  11  Idaho,  420,  83  Pac.  228.) 

Instruction  No.  11  is  erroneous  in  that  it  assumes  the 
existence  of  facts  not  proven ;  it  assumes  that  there  was  evi- 
dence given  that  the  defendant  was  seen  in  the  possession 
of  the  property  soon  after  it  was  stolen,  while  there  is  no 
such  evidence  in  the  record,  neither  is  there  any  evidence 
as  to  when  the  animal  was  stolen,  if  ever  stolen  at  all. 

Instructions  which  assume  that  there  is  evidence  before 
the  jury  tending  to  prove  material  facts,  when  in  fact  there 
is  no  such  evidence,  are  improper  and  generally  erroneous. 
(Hughes'  Instructions  to  Juries,  sec.  192,  and  cases  there 
cited.) 

The  twelfth  instruction  is  error  for  the  reason  the  judge 
told  the  jury,  in  effect,  what  he  understood  the  evidence  to 
be  on  this  point.  {People  v.  Mathm,  135  Cal.  442,  67  Pac. 
694.) 

J.  J.  Guheen,  Attorney  General,  and  Edwin  Snow,  for 
Respondent. 

The  provision  of  section  7953  of  the  Revised  Statutes  has 
been  wholly  violated  by  the  appellant  in  the  motion  for  a 
new  trial  in  the  court  below,  and  the  appeal  from  the  order 
overruling  the  motion  for  a  new  trial  should  be  dismissed. 

An  application  for  a  new  trial  must  be  made  in  a  criminal 
action  within  ten  days  after  verdict,  and  a  notice  of  intention 
to  move  for  a  new  trial  is  not  an  application  for  a  new  trial. 
{State  V,  Smith,  5  Idaho,  291,  48  Pac.  1060;  State  v,  Dupuis, 
7  Idaho,  614,  65  Pac.  65;  State  v.  Rice,  7  Idaho,  762,  66  Pac. 
87.) 
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The  bill  of  exceptions  must  be  stricken  from  the  files,  be- 
cause it  was  never  settled,  as  a  bill  of  exceptions  to  the  order 
of  court  overruling  the  motion  for  a  new  trial,  as  provided 
in  section  7944  of  the  Revised  Statutes.  {State  v.  Smith,  5 
Idaho,  291,  48  Pac.  1060.) 

The  bill  of  exceptions  cannot  be  retained  and  considered 
on  the  appeal  from  the  judgment.  (Cosgrave  v.  Rowland, 
24  Cal.  457;  Free  v.  Starr,  13  Cal.  170;  Lower  v.  Knox,  10 
Cal.  480;  Burdge  v.  Gold  Hill  Water  Co.,  15  Cal.  198;  WiU- 
iams  V.  Rice,  12  Nev.  234.) 

There  is  nothing  before  this  court  but  an  appeal  from  the 
judgment,  with  no  statement  on  such  appeal.  That  be- 
ing the  case,  the  court  will  assume  that  the  evidence  was  suffi- 
cient to  warrant  the  verdict,  and  will  further  assume  that 
the  trial  court's  charge  to  the  jury  was  pertinent  to  the  facts 
proved  on  the  trial.  {People  v.  Williams,  2  Idaho,  366,  16 
Pac.  552;  People  v.  Woods,  2  Idaho,  364,  16  Pac.  551.) 

Even  if  the  statement  on  motion  for  a  new  trial  may  be 
considered  on  the  appeal  from  the  judgment,  the  scope  of  re- 
view which  could  at  most  be  had  would  be  that  provided  for 
in  section  7940  of  the  Revised  Statutes.  (See  State  v.  Smith, 
supra.) 

It  was  the  duty  of  the  court  to  refuse  the  peremptory  in- 
struction asked  for  by  defendant  to  the  effect  that  the  jury 
find  the  defendant  not  guilty.  {Territory  v,  NeHson,  2  Idaho, 
614,  23  Pac.  537;  People  v.  Horm,  70  Cal.  17,  11  Pac.  470.) 

The  instructions  objected  to,  numbers  11  and  12,  cannot  be 
reviewed  by  the  court,  for  the  reason  that  these  being  in- 
structions given  by  the  court  of  its  own  motion,  the  record 
must  show  that  they  were  excepted  to  before  verdict.  {State 
V.  Schieler,  4  Idaho,  120,  37  Pac.  272;  State  v.  Hurst,  4  Idaho, 
345,  39  Pac.  554.) 

STOCKSLAGER,  C.  J.— Appellant  was  charged  with  the 
crime  of  grand  larceny  in  the  district  court  of  Washington 
county,  to  wit:  **That  the  said  John  Wright  on  or  about  the 
fifteenth  day  of  May,  1905,  in  the   county  of   Washington, 
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state  of  Idaho,  then  and  there  one  bay  horse,  the  same  being 
the  personal  property  of  W.  M.  Pearson,  did  unlawfully  and 
feloniously  steal,  take,  lead  and  drive  away — contrary  to  the 
form,  force  and  effect  of  the  statute  in  such  cases  made  an^ 
provided,  and  against  the  power,  force  and  dignity  of  the 
state  of  Idaho." 

To  this  information  defendant  plead  not  guilty ;  a  trial  was 
subsequently  had,  which  resulted  in  a  verdict  of  guilty.  De- 
fendant moved  for  a  new  trial,  which  was  overruled.  The  ap- 
peal is  from  the  order  overruling  the  motion  for  a  new  trial 
and  from  the  judgment.  Learned  counsel  for  appellant  as- 
signed two  errors,  to  wit:  1.  "That  the  court  misdirected  the 
jury  in  matters  of  law,  and  erred  in  the  matter  of  decisions  of 
questions  of  law  arising  in  the  trial  of  the  cause.'*  2.  **That 
the  verdict  is  contrary  to  law  and  the  evidence." 

Counsel  for  respondent  moved  to  dismiss  the  appeal  from 
the  order  of  the  court  denying  a  new  trial,  and  also  to  strike 
the  bill  of  exceptions  from  the  record  for  the  reason  that  ap- 
pellant did  not  comply  with  section  7953  of  the  Revised  Stat- 
utes of  1887,  by  making  his  application  for  a  new  trial  within 
ten  days  after  verdict.  This  section  provides :  * '  The  applica- 
tion for  a  new  trial  may  be  made  before  or  after  judgment ; 
and  must  be  made  within  ten  days  after  verdict,  unless  the 
court  or  judge  extends  the  time." 

The  verdict  was  rendered  on  November  1st,  and  on  Novem^ 
ber  3d  the  defendant  served  and  filed  what  is  designated 
** notice  of  motion  for  new  trial,"  wherein  he  stated  all  the 
grounds  upon  which  he  thereafter  moved  the  court  for  a  new 
trial  and  addressed  the  notice  to  the  district  judge  and  the 
prosecuting  attorney  in  and  for  Washington  county.  On  the 
same  date,  the  prosecuting  attorney  entered  a  stipulation  with 
defendant's  counsel  for  an  extension  of  time  for  a  period 
of  sixty  days  in  which  to  prepare  and  present  a  bill  of  excep- 
tions, and  on  the  same  date  the  trial  judge  made  and  entered 
an  order  to  the  same  effect.  It  is  clear  and  undisputable,  we 
think,  that  the  prosecuting  attorney,  district  judge,  and  all 
parties  to  this  action  understood  the  so-called  "notice  of  mo- 
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tion  for  new  trial"  as  amounting  to  an  ''application  for  a 
new  trial'*  within  the  meaning  of  section  7953  of  the  Revised 
Statutes.  Had  they  not  so  understood  it,  there  would  have 
been  no  use  or  object  in  granting  an  extension  of  time  for  the 
settlement  of  '*a  bill  of  exceptions  and  statement  of  the  case 
on  motion  for  a  new  trial"  as  was  done  by  the  trial  court. 
The  foregoing  views  are  also  re-enforced  by  the  fact  that  the 
prosecuting  attorney  made  no  objection  whatever  to  the  con- 
sideration of  defendant's  motion  for  a  new  trial  when  the 
same  was  formally  made,  on  the  ground  that  the  same  had 
not  been  made  within  the  statutory  time.  The  contention 
which  is  here  made  by  the  attorney  general  for  the  first  time 
in  this  court  was  never  presented  to  the  trial  judge  nor  urged 
in  any  manner  until  the  case  was  called  for  hearing  in  this 
court.  We  are  admonished  by  section  8070  of  the  Revised 
Statutes  that  in  the -hearing  of  criminal  cases  on  appeal  **the 
court  must  give  judgment  without  regard  to  technical  errors 
or  defects,,  or  to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties."  This  section  has  been  time  and  time 
again  invoked  by  this  court  against  defendants  who  were  rely- 
ing on  mere  technical  objections,  and  we  can  see  no  reason 
why  the  same  statute  is  not  as  clearly  applicable  to  and 
enforceable  against  the  state  when  it  urges  a  mere  technical 
variance  from  the  statutory  requirements  which  appears 
neither  to  have  misled  nor  prejudiced  the  rights  of  the  peo- 
ple in  any  respect  whatever.  It  is  clear  to  my  mind  that  the 
appeal  from  the  order  denying  defendant's  motion  for  a  new 
trial  should  not  be  dismissed.  Section  8056  of  the  Revised 
Statutes  provides  that  *  *  If  the  appeal  is  irregular  in  any  sub- 
stantial particular,  but  not  otherwise,  the  appellate  court  may, 
on  any  day  and  term,  on  motion  of  the  respondent  upon  five 
days'  notice,  accompanied  with  copies  of  the  papers  upon 
which  the  motion  is  founded,  order  it  to  be  dismissed. ' '  The 
objection  urged  here  does  not  amount  to  a  substantial  ir- 
regularity. It  makes  no  difference  what  a  party  litigant  calls 
a  paper  or  document  he  files  in  legal  proceedings;  the  court 
will  look  to  the  purpose,  effect  and  object  of  the  document. 
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The  notice  given  by  defendant  in  this  case  advised  the  state 
beyond  all  peradventure  that  he  would  formally  move  for  a 
new  trial  as  soon  as  he  could  get  his  bill  of  exceptions  and 
statement  prepared  and  settled.  And  in  pursuance  of  this 
notice,  he  prepared,  served  and  presented  his  statement,  pro- 
cured the  settlement  of  the  same,  and  thereupon  made  his 
formal  motion  for  a  new  trial.  The  rule  announced  in  State 
r.  Smith,  5  Idaho,  291,  48  Pac.  1060,  will  be  so  modified  as  to 
hold  that  where  a  notice  of  intention  to  move  for  a  new  trial 
is  made  within  the  statutory  time  and  contains  the  grounds  of 
the  application  and  is  treated  by  the  trial  court  and  respective 
counsel  as  an  application  for  new  trial,  it  will  be  so  treated  on 
appeal. 

The  insufficiency  of  the  evidence  to  sustain  the  verdict  is 
assigned  as  error.  On  an  examination  of  the  evidence  we 
conclude  that  there  was  suflScient  to  support  the  verdict. 

The  giving  of  instructions  11  and  12  is  assigned  as  error. 
Instruction  11  is  as  follows:  ** Possession  of  property  recently 
stolen  is  not  evidence  sufficient  of  itself  to  warrant  a  convic- 
tion. It  is  merely  a  circumstance  to  show  guilt,  which,  taken 
in  connection  with  other  evidence,  is  to  determine  the  question 
of  guilt.  If,  however,  the  jury  believe,  beyond  a  reasonable 
doubt,  that  the  property  described  in  the  information  was 
stolen,  and  was  seen  in  the  possession  of  the  defendant 
shortly  after  being  stolen,  the  failure  of  the  defendant  to  ac- 
count for  such  possession  or  to  show  that  such  possession  was 
honestly  obtained,  is  a  circumstance  tending  to  show  his  guilt ; 
and  the  defendant  is  called  upon  to  explain  the  possession  in 
order  to  remove  the  effect  of  the  possession  as  a  circumstance 
to  be  considered  in  connection  with  other  suspicious  facts,  if 
the  evidence  discloses  any  such." 

The  twelfth  instruction  reads :  **The  court  instructs  you  that 
in  order  to  find  that  the  property  described  in  the  information 
was  in  the  possession  of  the  defendant,  for  the  reason  that  it 
was  found  in  the  possession  of  Zibe  Morse  and  Thomas  Jack- 
son ,  if  you  find  that  it  was  in  their  possession,  then  you  must 
find  that  the  said  Zibe  Morse  and  Thomas  Jackson  were  au- 
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thorized  and  directed  by  the  defendant  to  take  possession  of 
said  property  described  in  the  information  for  and  on  behalf 
of  said  defendant,  and  as  the  property  of  said  defendant." 
We  think  that  those  instructions  correctly  state  the  law,  and 
there  was  no  error  in  giving  them.  They  should  not,  however, 
be  used  as  a  model,  as  they  are  not  as  clear  as  they  might  be 
drawn,  and  might  tend  to  confuse.  The  court  does  not  as- 
sume by  either  instruction  that  the  evidence  shows  any  par- 
ticular fact;  both  are  conditional,  and  leave  the  question  of 
fact  in  each  instance  for  the  jury  to  determine,  and  suggest 
the  law  to  be  applied  in  case  they  find  certain  facts  to  exist. 

Counsel  for  appellant  also  submitted  a  peremptory  instruc- 
tion for  the  consideration  of  the  court  to  be  given  to  the  jury, 
which  was  in  effect  to  return  a  verdict  of  not  guilty,  and 
ur^res  that  the  court  erred  in  not  giving  this  instruction. 
There  are  two  reasons  why  the  court  did  not  err  in  refusing  to 
give  that  instruction :  1.  In  criminal  cases,  the  court  is  not 
authorized  to  direct  the  jury  to  return  a  verdict  of  not  guilty, 
but  may  so  advise,  which  advice  the  jury  may  decline  to  fol- 
low. (Rev.  Stats.,  sec.  7877;  Territory  v.  Neilson,  2  Idaho, 
614,  23  Pac.  537.)  And,  2.  The  evidence  was  sufficient  to 
sustain  the  verdict. 

The  judgment  is  affirmed. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(April  11,  1906.) 

P.   C.    SMITH   et   al.,    Appellants,    v.    THE   MOUNTAIN  j 

GULCH  MINING  AND  MILLING  COMPANY  (a  Cor-  I 

poration)    et  al.,  Respondents.  I 

[85  Pae.  918.]  | 

Annual  Assessment  Work  on  Mining  Claims.  j 

1.  Under  the  evidence  in  this  case,  held,  that  the  annual  assess-  | 

ment  work  on  the  quartz  mining  claims  located  and  known  as  the  j 

' '  Mother  Lode, ' '  the  *  *  Northeastern  Extension  of  the  Mother  Lode ' '  j 

and  "Canary"  mining  claims  for  the  year  1902,  was  done.  I 

(Syllabus  by  the  court.)  I 

APPEAL  from  District  Court  of  the  Second  Judicial  Dis- 
trict for  Latah  County.     Hon.  Edgar  C.  Steele,  Judge. 

Action  to  quiet  title  to  mining  claims.  Judgment  for  the 
respondents.    Affirmed, 

(Jeorge  G.  Pickett,  for  Appellants. 

Pomey  &  Moore,  for  Respondents. 

Counsel  cite  no  authorities  on  point  decided  by  the  court 

SULLIVAN,  J. — This  action  was  brought  by  the  appel- 
lants Smith  and  Robins  against  the  Mountain  Gulch  Mining 
and  Milling  Company,  and  Chas.  G.  and  John  H.  Taylor,  re- 
spondents, on  May  10,  1904,  to  quiet  title  to  the  ** Eureka," 
"Nonpareil"  and  ** Excelsior"  quartz  mining  claims,  situated 
in  Hoodo  Mining  District,  Latah  county,  Idaho.  It  appears 
from  the  record  that  said  Chas.  G.  and  John  H.  Taylor,  locat- 
ed the  ** Mother  Lode"  and  the  ** Northeastern  Extension  of 
the  Mother  Lode"  mining  claims  in  said  district  in  June, 
1898,  and  thereafter,  in  the  month  of  September,  1899,  the 
said  John  H.  Taylor  located  the  ** Canary"  quartz  mining 
claim,  and  that  between  the  dates  of  the  original  location  of 
these  mining  claims  and  the  institution  of  this  suit,  the  re- 
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spondent,  The  Mountain  Gulch  Mining  and  Milling  Company-, 
a  corporation,  was  duly  organized  under  the  laws  of  the  state 
of  Washington,  and  acquired  whatever  interest  the  said  Tay- 
lors had  in  and  to  said  mining  claims.  It  appears  from  the 
record  that  since  the  location  of  said  mining  claims  the  re- 
spondents have  occupied  and  worked  the  aforesaid  mining 
claims  each  year,  and  had  expended  ahout  $6,000  thereon  in 
erecting  a  mill,  cabins,  shops,  making  roads  and  trails,  and  driv- 
ing tunnels  and  inclines  thereon.  In  the  month  of  February, 
1903,  the  appellants.  Smith  and  Robins,  went  upon  the  said 
"Mother  Lode"  mining  claim,  and  the  ** Northeastern  Exten- 
sion'* thereof,  and  the  ''Canary"  mining  claim  and  located  the 
identical  ground  covered  by  said  locations  in  the  name  of  the 
** Eureka,"  ** Nonpareil"  and  ** Excelsior. "  Their  reason,  as 
shown  by  the  record,  for  making  said  locations,  was  that  the 
annual  assessment  work  on  said  ** Mother  Lode"  and  ** North- 
eastern Extension"  thereof,  and  the  ** Canary,"  had  not  been 
done  by  the  respondents  for  the  year  1902.  On  the  trial  of 
the  case,  evidence  was  submitted  on  two  issues,  to  wit :  1.  That 
no  valid  location  had  been  made  by  the  respondents;  and  2. 
That  the  annual  assessment  work  for  the  year  1902  had  not 
been  performed.  Both  issues  were  found  in  favor  of  the 
respondents,  and  judgment  was  entered  in  their  favor.  A 
motion  for  a  new  trial  was  denied,  and  this  appeal  is  from  the 
order  denying  such  motion.  The  question  as  to  the  validity 
of  the  locations  made  by  respondents  was  abandoned,  and  the 
only  question  presented  for  decision  on  this  appeal  is  whether 
the  annual  assessment  work  for  the  year  1902  had  been  per- 
formed. It  is  contended  by  counsel  for  appellants  that  the 
evidence  clearly  shows  that  the  respondents  performed  sixty- 
six  days'  work  upon  said  three  claims  for  the  annual  assess- 
ment work  for  the  year  1902.  He  also  contends  that  the  evi- 
dence shows  that  the  wages  for  such  labor  was  at  most  but 
$3.50  per  day,  and  therefore  $300  worth  of  work  was  not  done 
in  the  year  1902  on  said  claims. 

It  appears  from  the  evidence  that  in  the  year  1902  the  re- 
spondents made  the  equivalent  of  forty-seven  feet  of  tunnel 


Digitized  by 


Google 


April,  1906.]     CAiiiFORNiA  Con.  Min.  Co.  v.  M.anley.        221 

Points  Decided. 

and  incline,  and  the  evidence  shows  that  said  work  was  worth 
$9  per  foot,  or  $423.  The  appellant's  witness,  Northnip,  tes- 
tified that  he  had  worked  on  the  said  ''Mother  Lode''  claim, 
and  had  a  contract  there  for  forty-five  feet  of  tunnel ;  that  he 
received  $9  per  foot  for  that  work,  and  **that  he  earned  his 
money;  that  it  was  well  worth  $9  per  foot."  There  is  some 
other  evidence  to  show  that  said  work  was  not  worth  more 
than  $7  or  $8  per  foot.  But  even  at  '$7  per  foot,  forty-seven 
feet  of  tunnel  would  cost  $329;  thus  at  the  lowest  estimate 
there  was  more  than  $300  worth  of  work  done  on  said  claims 
in  the  year  1902,  by  the  respondents.  The  trial  court  found 
that  more  than  $300  worth  of  work  had  been  done  that  year, 
and  we  think  the  evidence  fully  supports  the  finding  of  the 
court  on  that  point.  The  judgment  is  aflSrmed,  with  costs  in 
favor  of  the  respondents. 

Stockslager^  C.  J.,  and  Ailshie,  J.,  concur. 


(April  11,  1906.) 


CALIFORNIA    CONSOLIDATED    MINING    COlVfPANY, 
Respondent,  v.  CHARLES  MANLEY,    Sheriff  of   Sho- 
shone  County,  and  ALBERT  G.  KERNS,  Receiver  of 
the  Property  of  the  Coeur  d'Alene  Bank,  Appellants. 
[85  Pac.  919.] 
Appeal  Dismissed  V^hen. 

1.  When  the  transcript  on  appeal  has  not  been  filed  with  the 
clerk  of  this  court  within  the  time  provided  by  the  rules,  and  it 
does  not  appear  that  an  extension  of  time  has  been  granted,  a  mo- 
tion to  dismiss  the  appeal  will  be  sustained. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  Shoshone  County.  Hon.  B.  T.  Morgan,  Judge. 
Appe<U  dismissed. 
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J.  H.  Forney,  for  Appellant,  cites  no  authorities  on  point  de- 
cided. 

A.  H.  Peatherstone  and  Charles  Ltind,  for  Respondent,  cite 
no  authorities  on  point  decided. 

STOCKSLAQER,  C.  J.— Respondent  moves  to  dismiss  the 
appeal  in  this  case  on  the  ground  that  the  transcript  was  not 
filed  with  the  clerk  within  the  time  required  by  the  rules  of 
this  court.  In  support  of  this  motion  they  file  the  certificate 
of  the  clerk  of  the  district  court  of  Shoshone  county,  in  which 
he  certifies  that  a  **  final  judgment  dated  July  24,  1905,  in 
conformity  with  a  decision  rendered  by  the  supreme  court  of 
Idaho,  rendered  May  8,  1905,  was  filed  and  recorded  in  the 
above-named  court  in  the  above-entitled  action  on  August  1, 
1905 ;  that  a  notice  of  appeal  therefrom  to  the  supreme  court 
of  the  state  pf  Idaho  and  an  undertaking  on  appeal  in  due 
form  for  $300  costs,  were  filed  October  6,  1905,  by  plaintiff; 
that  plaintiff's  praecipe  for  a  transcript  of  the  record  for  use 
on  appeal  was  filed  November  21,  1905,  and  on  November  24, 
1905,  a  duly  certified  transcript  of  the  record  on  appeal  was 
furnished  plaintiff." 

Upon  the  foregoing  certificate,  and  it  not  appearing  that  an 
extension  of  time  to  prepare  and  file  a  transcript  had  been 
granted,  the  motion  to  dismiss  the  appeal  is  sustained.  Costs 
to  respondent. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(April  12,  1906.) 

JOSIAH  HILL  and  J.  S.  HILL,  Appellants,  v.  THE 
STANDARD  MINING  COMPANY,  RICHARD  WIL- 
SON, WALTER  MACKAT,  JAMES  LEONARD, 
WILLIAM  R.  LEONARD,  and  A.  L.  SCOFIELD,  Co- 
partners Doing  Business  Under  the  Firm  Name  of  the 
MAMMOTH  MINING  COMPANY,  Respondents. 
[85   Pac.    907.] 

AcnoN  FOR  Damages — ^When  CJomplaint  is  Sufficient — Costs. 

1.  When  a  complaint  states  fully  and  concisely  the  nature  of  the 
damage,  amount,  and  that  it  was  caused  by  the  unlawful,  wrongful 
and  negligent  acts  of  the  defendant,  held,  that  it  states  a  cause  of 
aetion. 

2.  When  an  appeal  is  prosecuted  from  a  judgment  on  an  order 
sustaining  a  demurrer  to  the  complaint,  no  costs  can  be  awarded 
to  appeUant,  excepting  the  necessary  costs  in  presenting  such 
appeaL 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict for  Shoshone  County.     Hon.  R.  T.  Morgan,  Judge. 

Plaintiffs  sued  for  $12,000  damages.  Defendants  demur- 
red ;  demurrer  sustained.  Judgment  for  costs  in  favor  of  re- 
spondent.    Reversed. 

A.  G.  Kerns,  for  Appellants. 

The  complaint  shows  a  continuing,  growing  and  destructive 
puhlic  nuisance,  specially  injurious  to  plaintiffs,  and  threat- 
ening to  become  more  destructive,  and  the  cause  of  action 
is  stated  in  plain  and  concise  language.  A  complaint  need  not 
negative  the  lawfulness  of  an  obstruction  or  its  continuance, 
or  that  it  was  unavoidable.  These  are  matters  of  defense  to 
be  set  up  by  answer.  (Gould  on  Waters,  sec.  122;  Estee's 
Pleadings,  sec.  2025;  Wolf  v.  8t  Louis  Ind.  Water  Co.,  15  Cal. 
319.) 
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It  may  be  convenient  or  economical  for  an  operator  to  throw 
the  refuse  of  his  mines  into  a  stream ;  but  that  is  not  enough. 
He  is  bound  to  consider  the  rights  of  others.  He  takes  the 
risk  of  injuring  others  to  save  trouble  and  expense  to  himsftlf. 
(2  Lindley  on  Mines,  840.) 

The  doctrine  of  the  authorities  is  that  each  mine  owner  or 
proprietor  must  take  care  of  his  own  mining  debris,  and  he 
can  acquire  no  right,  by  custom,  or  otherwise,  to  use  the  land 
of  his  neighbor  as  a  dumping  ground,  without  his  consent, 
either  by  carrying  and  depositing  the  debris  thereon,  or  by 
casting  it  into  the  stream  and  allowing  it  to  be  washed  down 
by  the  force  of  the  current.  {Carson  v,  Hayes,  39  Or.  97,  65 
Pac.  814;  Fitzpatrick  v,  Montgomery,  20  Mont.  181,  63  Am. 
St.  Rep.  622,  50  Pac.  416;  Hobhs  v.  Amador  &  8.  C.  Co.,  66 
Cal.  161,  4  Pac.  1147;  Elder  v.  Lykens  Valley  Coal  Co.,  157 
Pa.  St.  490,  37  Am.  St.  Rep.  742,  27  Atl.  545;  PompeUy  v. 
Oreen  Bay  Co.,  13  Wall.  166,  20  L.  ed.  557.) 

The  injury  is  a  continuing  one,  covering  a  period  of  several 
years,  and  still  existing  and  growing. 

Lapse  of  time  bars  a  recovery  for  a  completed  offense  only. 
{Ingersoll  v.  Rousseau,  35  Wash.  92,  76  Pac.  513.) 

The  statute  of  limitations  must  be  pleaded  by  answer. 
(Rev.  Stats.,  sec.  4213.) 

Laches  is  a  matter  of  defense  to  be  pleaded  by  the  respond- 
ents. And  it  is  only  when,  by  the  delay  and  neglect  to  assert 
the  right,  the  adverse  party  has  been  lulled  into  doing  that 
which  he  otherwise  would  not  have  done,  or  into  omitting  to  do 
that  which  he  otherwise  would  have  done,  had  the  right  been 
promptly  asserted,  that  laches  will  be  considered  as  a  defense. 
{Carson  v.  Hayes,  39  Or.  97,  65  Pac.  814,  817.) 

C.  W.  Beale,  for  Respondents. 

Where  a  nuisance  is  of  a  permanent  character,  any  damage 
that  may  result  therefrom  is  an  original  damage,  and  may  be 
at  once  fully  compensated,  and  the  statute  of  limitations  im- 
mediately begins  to  run  on  any  action  for  damages.     {Powers 
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V.  Council  Bluffs,  45  Iowa,  652,  24  Am.  Eep.  792 ;  StodghUl  D. 
Chicago  etc.  R.  Co.,  53  Iowa,  341,  5  N.  W.  495 ;  Chicago  etc,  B. 
Co.  V.  Loeb,  118  111.  203,  8  N.  E.  460;  Chicago  etc,  B.  Co,  v. 
McAuley,  121  111.  160,  11  N.  E.  67;  Bizer  v,  Ottumwa  Hy- 
draulic Power  Co,,  70  Iowa,  145,  30  N.  W.  172;  Gould  on 
Waters,  see.  416;  Barnard  v.  Shirley,  135  Ind.  547,  41  Am.  St. 
Bep.  454,  34  N.  E.  605,  35  N.  E.  117.) 

When  the  members  of  the  convention  that  framed  our  con- 
stitution incorporated  therein  that  in  organizing  mining  dis- 
tricts the  use  of  the  public  waters  for  mining  and  milling 
purposes  should  be  a  preferential  use,  they  recognized  thereby 
the  absolute  necessity  of  the  use  of  such  waters  in  concentrat- 
ing plants. 

For  any  injury  that  may  result  from  the  exercise  of  a  law- 
ful right,  the  law  does  not  offer  any  relief.  (3  Elliott  on  Evi- 
dence, sec.  1971.) 

Where  the  maxim  {sic  utere  tuo  ut  alienum  non  laedas)  is 
applied  to  landed  property,  it  is  subject  to  a  certain  modifica- 
tion, it  being  necessary  for  the  plaintiff  to  show,  not  only  that 
he  has  sustained  damage,  but  that  the  defendant  has  caused 
it  by  going  beyond  what  is  necessary  in  order  to  enable  him  to 
have  the  natural  use  of  his  own  land.  {West  Cumberland 
Iron  Co.  V.  Kenyon,  L.  R.  6  Ch.  Div.  773 ;  Penn.  Coal  Co. 
V,  Sanderson,  113  Pa.  St.  126,  57  Am.  St.  Rep.  445,  6  Atl. 
457;  Barnard  v,  Shirley,  135  Ind.  547,  34  N.  E.  604,  35  N.  E. 
117.) 

This  court  has  repeatedly  held  that  in  damage  cases  it  is 
necessary  not  only  to  plead  and  prove  negligence  on  the  part 
of  the  defendant,  but  also  to  plead  and  prove  a  want  of  neg- 
ligence on  plaintiff's  part.  Applying  that  ruling  to  the  case 
at  bar  the  pleadings  of  the  plaintiffs  in  the  lower  court  never 
stated  a  cause  of  action.  {Haner  v.  Northern  Pacific  R.  Co., 
7  Idaho,  305,  62  Pac.  1028;  Sheldon  v.  Rockwell,  9  Wis.  166, 
76  Am.  Dec.  265.) 

A  court  of  equity  declines  to  exert  its  powers  to  relieve  one 
who  has  been  guilty  of  laches.     {Whitney  v.  Fox,  166  U.  S. 
Idaho,    Vol.    12—15 
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637,  647,  648,  41  L.  ed.  1145,  17  Sup.  Ct.  Rep.  713;  GUder- 
sleeve  v.  New  Mexico  Min,  Co.,  161  U.  S.  573,  582,  40  L.  ed. 
812, 16  Sup.  Ct.  Rep.  663;  Abraham  v.  Ordway,  158  U.  S.  416, 
423,  39  L.  ed.  1036,  15  Sup.  Ct.  Rep.  894;  Ware  v.  Galveston 
City  Co.,  146  U.  S.  102, 116,  36  L.  ed.  904, 13  Sup.  Ct.  Rep.  33 
Foster  v.  Mansfield  Cold  Water  etc.  B.,  146  U.  S.  88,  102, 
36  L.  ed.  899,  13  Sup.  Ct.  Rep.  28 ;  Hoyt  v.  Latham,  143  U.  S. 
553,  36  L.  ed.  259,  12  Sup.  Ct.  Rep.  568;  Banner  v.  Movlton. 
138  U.  S.  486,  495,  34  L.  ed.  1032,  11  Sup.  Ct.  Rep.  408 
Richards  v.  MackweU,  124  U.  S.  183,  189,  31  L.  ed.  396,  8  Sup 
Ct.  Rep.  437;  Penn.  Mutual  Life  Ins.  Co.  v.  Austin,  168 
U.  S.  685-697,  42  L.  ed.  626,  18  Sup.  Ct  Rep.  223;  Lane 
&  BodUy  Co.  V.  Locke,  150  U.  S.  193,  37  L.  ed.  1049,  14  Sup. 
Ct.  Rep.  78 ;  Mackall  v.  Cassilear,  137  U.  S.  556,  34  L.  ed.  776, 
11  Sup.  Ct.  Rep.  178;  Oalliher  v.  Cadwell,  145  U.  S.  368,  36  L. 
ed.  738,  12  Sup.  Ct.  Rep.  873 ;  Hammond  v.  Hopkins,  143  U. 
S.  224,  36  L.  ed.  134,  12  Sup.  Ct.  Rep.  418;  WiUard  v.  Woods, 
164  U.  S.  502,  41  L.  ed.  531,  17  Sup.  Ct.  Rep.  176.) 

Whatever  title  the  plaintiffs  have  in  their  land  is  subject  to 
the  vested  water  rights  of  the  respondents  and  their  use  of 
such  waters  in  their  mining  and  milling. operations;  and  said 
plaintiffs  cannot  be  heard  to  complain  at  this  time.  They  not 
only  had  personal  knowledge  of  what  the  respondents  were 
doing,  but  whatever  title  they  may  have  to  the  premises,  under 
the  act  of-  Congress,  and  the  decision  of  the  supreme  court 
interpreting  the  same,  is  subject  to  the  vested  and  accrued 
rights  of  said  respondents  to  continue  in  their  mining  and 
milling  operations  unhampered  and  undisturbed.  {Broder  v. 
Water  Co.,  101  U.  S.  276,  25  L.  ed.  790.) 

To  entitle  plaintiffs  to  recover  for  injuries  sustained  from 
a  public  nuisance,  they  must  first  allege  in  their  complaint 
facts  clearly  showing  that  they  have  sustained  special  or 
peculiar  damages — damages  different  in  kind  and  character 
from  the  rest  of  the  public,  so  that  such  damage  cannot  fairly 
be  said  to  be  a  part  of  the  common  injury  resulting  from  such 
nuisance.  {Stufflcbeam  v.  Montgomery,  2  Idaho,  763-770,  26 
Pac.  125.) 
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STOCKSLAGER,  C.  J.— This  is  an  appeal  from  a  judg- 
ment rendered  and  entered  on  an  order  sustaining  a  demur- 
rer to  the  complaint.  It  was  the  third  effort  of  learned  coun- 
sel for  appellant  to  allege  a  cause  of  action  against  the  de- 
fendants for  damages  to  their  lands  located  on  the  South  Fork 
of  the  Coeur  d'Alene  river  in  Shoshone  county.  The  com- 
plaint alleges: 

"1.  That  at  all  the  times  hereinafter  mentioned,  the  defend- 
ant, Standard  Mining  Company,  was,  and  now  is,  a  corpora- 
tion duly  organized  and  existing  under  the  laws  of  the  state 
of  Idaho. 

**2.  That  at  all  the  times  hereinafter  mentioned  the  defend- 
ants were  copartners  doing  business  under  the  firm  name  of 
the  Mammoth  Mining  Company. 

**3.  That  during  the  three  years  prior  to  the  commencement 
of  this  action  the  defendants,  as  such  mining  partners,  cast 
about  five  hundred  and  fifty  thousand  tons  of  waste  material, 
consisting  of  rock,  earth,  sand,  stone,  slime  and  poisonous  sub- 
stances of  lead  and  arsenic,  into  Canyon  creek,  a  tributary  of 
the  South  Fork  of  the  Coeur  d'Alene  river,  ten  miles  above 
the  lands  of  the  plaintiffs  hereinafter  described,  thereby  fill- 
ing the  banks  and  polluting  and  defiling  said  stream ;  and  by 
the  natural  flow  of  waters  of  said  Canyon  creek  said  waste 
material  so  negligently  cast  into  said  stream  by  the  defend- 
ants has  been  washed,  carried,  and  deposited  into  the  South 
Fork  of  the  Coeur  d'Alene  river  aforesaid,  thereby  polluting 
and  defiling  said  stream  and  filling  the  banks  thereof;  and  by 
the  natural  flow  of  the  waters  of  said  river  said  waste  material 
has  been  washed  and  carried  down  said  stream,  and  thereby 
causing  the  waters  of  said  South  Fork  of  the  Coeur  d'Alene 
river,  at  high  water,  during  the  aforesaid  period  of  three 
years,  prior  to  the  commencement  of  this  action,  to  overflow 
the  natural  banks  of  said  stream  where  the  same  passes  over, 
along,  through  and  across  the  lands  of  plaintiffs  hereinafter 
described,  and  wash,  carry,  spread  and  deposit  over  and  across 
the  said  lands  of  the  plaintiffs  portions  of  said  waste  material 
80  cast  into  Canyon  creek    by   the   defendants  as  aforesaid. 
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thereby  poisoning  the  said  lands  of  the  plaintiffs,  so  covered 
with  waste,  for  agricultural,  grazing,  farming,  townsite  and 
residence  purposes,  and  poisoning  and  rendering  the  well 
water  on  said  premises  unfit  for  any  use,  and  killing  and 
blasting  fruit  trees,  vines,  groves  and  other  vegetation  there- 
on, and  rendering  the  use  and  occupation  of  said  premises  as  a 
home  dangerous  to  the  health  of  the  plaintifEs. 

^'4.  That  the  plaintiffs  are  now,  and  at  all  the  times  since 
the  month  of  March,  1886,  have  been,  in  the  possession  and 
entitled  to  the  possession  of  and  the  owners  of  the  following 
described  parcels  of  land  situated  along,  contiguous  and  ad- 
jacent to  said  South  Fork  of  the  Coeur  d'Alene  river,  to 
wit":  Here  follows  full  description  of  plaintiffs'  land. 

The  defendants.  Standard  Mining  Company,  James  Leon- 
ard, and  A.  L.  Scofield,  demurred  to  this  complaint,  to  wit: 

''1.  That  said  amended  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

'^2.  That  said  amended  complaint  is  uncertain  in  this: 

**  (a)  That  it  does  not  state  any  facts  constituting  careless- 
ne.vs  or  negligence  or  unskillfulness  on  the  part  of  the  said 
defendants,  or  any  or  either  of  them  or  on  the  part  of  any 
authorized  agent  or  representative  of  said  defendants  or  any 
or  either  of  them. 

'*(b)  That  it  does  not  state  any  act  or  admission  on  the 
part  of  said  defendants,  or  any  or  either  of  them,  or  on  the 
part  of  any  authorized  agent  or  representative  of  said  de- 
fendants, or  any  or  either  of  them,  constituting  negligence  or 
carelessness. 

"(c)  That  it  does  not  appear  therefrom  of  what  value  the 
lands  mentioned  therein  were  for  agricultural,  grazing,  farm- 
ing, townsite  or  residence  purposes,  or  of  what  value  said  lands 
were  for  any  purpose  whatever. 

^*(d)  Nor  does  it  appear  therefrom  when  or  during  what 
years  ^ny  of  the  waste  material  mentioned  therein  was 
washed,  carried,  spread  or  deposited  over,  upon  or  across 
the  lands  of  the  plaintiffs  mentioned  therein,  or  how  much 
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damage,  if  any,  was  caused  thereby  to  the  lands,  or  how  much 
to  the  vegetation  growing  thereon. 

"(e)  Nor  does  it  appear  therefrom  the  date  when  said 
lands  or  any  thereof  were  poisoned  or  destroyed  for  agri- 
cultural, grazing,  farming,  townsite  or  residence  purposes, 
or  the  date  when  the  fruit  trees,  vines,  groves  or  other 
vegetation  growing  thereon,  were  kiUed  and  blasted,  or  the 
date  when  said  premises  were  rendered  unfit  or  dangerous 
as  a  home,  or  unfit  or  dangerous  at  alL 

"(f)  Nor  does  it  appear  therefrom  the  date  when  any  of 
said  lands  were  injured,  poisoned  or  destroyed  or  the  date 
when  any  crops  or  vegetation  whatever  growing  thereon  were 
injured  or  destroyed,  or  killed  or  blasted,  prior  or  subsequent 
to  the  date  of  the  injury  or  destruction  of  said  lands  or  any 
part  thereof. 

"(g)  Nor  does  it  appear  therefrom  how  said  lands  could 
be  poisoned  or  destroyed  and  at  the  same  time  be  of  any 
value  for  agricultural,  grazing  or  other  purposes  whatever, 
or  how  any  crops,  vegetables,  fruit  trees,  vines  or  groves 
could  be  killed,  poisoned,  blasted  or  destroyed  upon  said 
lands  subsequent  to  the  date  of  the  destruction  thereof. 

"(h)  Nor  does  it  appear  therefrom  what  damage,  if  any, 
the  lands  of  the  plaintiffs  suffered  by  the  casting  of  waste 
material  into  Canyon  creek;  how  much  by  the  overflow  of 
the  South  Pork  of  the  Coeur  d'Alene  river;  how  much  by 
the  pollution  of  the  waters  of  the  South  Pork  of  the  Coeur 
d'Alene  river;  or  how  much  by  the  high  water  of  the  said 
South  Fork  of  the  Coeur  d'Alene  river. 

"Whrerefore,  said  defendants  pray  the  judgment  of  this 
honorable  court  that  they  be  dismissed  hence  with  their  costs 
in  this  behalf  sustained." 

The  complaint  above  referred  to  was  filed  June  30,  1905. 
The  demurrer  and  affidavit  of  service  thereof  were  filed  July 
6,  1905,  and  judgment  for  costs  entered  December  16,  1905, 
the  above  demurrer  having  been  theretofore  sustained. 

By  the  record  it  is  shown  that  the  first  complaint  in  the 
action  was  filed  September  30,  1903,  in  which  practically 
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the  same  allegations  are  contained  as  are  shown  by  the  third 
amended  complaint  which  is  before  us  for  determination  as 
to  its  sufSciency  for  a  recovery  of  damages.  After  innumer- 
able motions  to  quash  the  sununons  and  service  thereof,  to- 
gether with  affidavits  in  support  of  the  various  motions,  also 
motions  to  quash  and  set  aside  the  alias  summons  and  the 
service  thereof  with  affidavits  in  support  thereof,  extending 
from  page  15  to  85  of  the  record,  the  defendants  demurred 
to  the  complaint ;  this  demurrer  was  filed  June  21,  1904,  and 
sustained  December  30,  1904.  On  the  thirty-first  day  of 
December,  1904,  plaintiflPs  filed  what  is  termed  their  second 
amended  complaint,  in  which  all  the  allegations  of  the  com- 
plaint and  the  amended  complaint  are  alleged  together  with 
some  additional  allegations.  A  motion  to  strike  this  com- 
plaint from  the  files  was  overruled  on  the  twenty-ninth  day 
of  May,  1905.  On  the  twelfth  day  of  June,  1905,  a  demurrer 
was  filed,  which  was  sustained  on  the  twenty-second  day  of 
June,  1905,  and  plaintiffs  given  until  June  30,  1905,  in  which 
to  file  an  amended  complaint.  On  that  date  plaintiffs  filed 
their  third  amended  complaint,  the  sufficiency  of  which  is 
now  under  consideration.  The  reasons  for  the  history  of 
this  case,  together  with  the  various  motions,  demurrers,  rules 
and  orders,  will  hereafter  be  discussed  in  this  opinion. 

After  a  statement  in  justification  of  all  the  rulings  of 
the  court  with  reference  to  its  actions  in  quashing  summons, 
alias  summons  and  other  orders  made  in  the  earlier  history 
of  this  case,  learned  counsel  for  respondents  say: 

**We  next  come  to  the  only  question  involved  in  this  ap- 
peal, and  that  is  as  to  the  right  of  the  appellants  to  main- 
tain their  alleged  cause  of  action  against  respondents." 

An  inspection  of  the  record,  pleadings  and  proceedings 
in  this  case  leads  us  to  the  conclusion  that  this  statement  is 
correct.  In  other  words,  if  the  appellants  are  entitled  to 
recover  damages  in  any  amount,  the  complaint  is  sufficient 
to  put  defendants  on  their  proofs,  and  the  demurrers  should 
have  been  overruled  and  defendants  required  to  answer. 
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It  is  earnestly  urged  by  counsel  for  respondents  that  if 
this  court  should  hold  that  there  is  error  in  sustaining  the 
demurrers  to  the  complaints,  or  either  of  them,  it  would  re- 
sult in  **the  depopulation  of  Shoshone  county,  the  abandon- 
ment of  all  mining  and  milling  therein,  and  the  consequent 
bankruptcy  of  the  inhabitants  thereof."  Deplorable  as  this 
might  be — ^if  true — ^it  furnishes  no  excuse  for  the  court  to 
shirk  its  responsibilities  in  disposing  of  the  question  before 
us  on  its  merits.  The  law  is  no  respecter  of  persons,  cor- 
I>orations  or  individuals,  and  in  its  creation  and  enforcement 
reaches  out  and  protects  the  lone  settler  in  his  rights,  let 
them  be  ever  so  meager,  as  well  as  the  capitalist,  the  cor- 
I>oration  or  individual  with  its  or  his  millions.  If  the  law 
protects  the  appellants  in  their  settlement  on  the  public 
domain  of  the  lands  described  in  plaintiff's  complaint  for 
agricultural  or  other  purposes,  then  their  rights  are  as  sacred 
and  require  the  same  application  of  the  law  and  the  same 
protection  as  is  guaranteed  to  every  citizen  of  this  great 
nation  and  commonwealth.  The  law  does  not  measure  the 
rights  of  litigants  by  the  amount  involved,  nor  the  manner 
in  which  it  may  affect  others  not  parties  to  the  liticration. 
It  only  deals  with  the  questions  as  presented  by  the  plead- 
ings, and  in  this  case  if  the  plaintiffs  can  recover  under  any 
conditions  or  circumstances,  then  that  right  to  recover  can- 
not be  measured  by  the  damage  defendants  or  others  residing 
in  Shoshone  county  may  sustain  by  reason  thereof.  It  is  not 
a  matter  of  sentiment,  but  what  is  the  standing  of  the  plain- 
tiffs as  shown  by  the  pleadings,  and  have  the  defendants 
trespassed  upon  any  rights  guaranteed  to  them  by  the  con- 
stitution and  laws  of  our  state  f  With  this  view  we  will  ex- 
amine the  law  applicable  to  the  cause. 

Mr.  Gould,  in  his  excellent  work  on  Waters,  section  122, 
says:  "The  general  rule  is  that  individuals  are  not  entitled 
to  redress  against  a  public  nuisance.  The  private  injury  in 
merged  in  the  common  nuisance  and  injury  to  all  citizens, 
and  the  right  is  to  be  vindicated  and  the  wrong  punished 
by  a  public  prosecution,  and  not  by  a  multiplicity  of  separate 
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actions  in  favor  of  private  persons.  If,  however,  a  public 
nuisance,  such  as  an  unlawful  obstruction  to  a  common  pas- 
sage, causes  peculiar  damage  to  an  individual,  he  may  main- 
tain an  action  therefor.  In  such  case,  the  declaration  or 
complaint  need  not  negative  the  lawfulness  of  the  obstruc- 
tion, or  its  continuance  for  a  reasonable  length  of  time,  or 
that  it  was  unavoidable  because  of  inevitable  accident,  these 
being  matters  of  defense  to  be  set  up  by  answer.  But  the 
particular  damage  is  the  gist  of  the  action,  and  must  be 
specially  set  forth  in  the  declaration  or  complaint."  This 
seems  to  us  to  be  a  very  clear  and  concise  statement  of  the 
law  and  is  founded  in  justice  and  reason.  Applying  the  rule 
laid  down  by  this  learned  author  to  the  case  at  bar,  we  find 
the  appellants  in  the  undisputed  possession  of  the  property 
described  in.  their  complaint,  that  said  property  is  rendered 
valueless  for  agricultural,  grazing,  farming,  towmsite  and 
residence  purposes,  poisoning  and  rendering  the  well  water 
unfit  for  use,  killing  and  blasting  fruit  trees,  vines,  grass 
and  other  vegetation  thereon,  and  that  plaintiffs  were  in 
such  possession  of  said  premises  in  March,  1886,  and  are  at 
the  present  time  in  quiet  and  peaceable  possession. 

Counsel  for  respondents  cites  section  3,  article  15,  of  our 
constitution,  which  reads:  **The  right  to  divert  and  ap- 
propriate the  unappropriated  waters  of  any  natural  stream 
to  beneficial  uses  shall  never  be  denied.  Priority  of  ap- 
propriation shall  give  the  better  right  as  between  those  using 
the  water;  but  when  the  waters  of  any  natural  stream  are 
not  suflBcient  for  the  service  of  all  those  desiring  the  use 
of  the  same,  those  using  the  water  for  domestic  purposes 
shall  (subject  to  such  limitations  as  may  be  prescribed  by 
law)  have  the  preference  over  those  claiming  for  any  other 
purpose.  And  those  using  the  water  for  agricultural  pur- 
poses shall  have  preference  over  those  using  the  same  for 
manufacturing  purposes.  And  in  any  organized  mining  dis- 
trict, those  using  the  water  for  mining  purposes,  or  milling 
purposes  connected  with  mining,  shall  have  preference  over 
those  using  the  same  for  manufacturing  or  agricultural  pur- 
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poses.''  We  cannot  see  the  application  of  this  provision  of 
our  constitution  to  the  case  at  bar.  Appellants  do  not  com- 
plain of  the  use  of  the  waters  of  Canyon  creek  by  responds 
ents  for  mining  and  milling  purposes.  The  complaint  is  that 
respondents  cast  enormous  quantities  of  debris  and  poisonous 
substances  into  Canyon  creek  which  follows  the  channel  of 
that  stream  down  to  its  confluence  with  the  South  Pork  of 
the  Coeur  d'Alene  river,  and  thence  carried  down  that  stream 
and  deposited  on  the  lands  of  plaintiff,  thus  causing  the 
injury  for  which  they  ask  to  be  compensated  in  damages. 
There  is  nothing  in  this  provision  of  the  constitution,  nor  in 
any  of  its  provisions,  that  authorizes  or  permits  parties  en- 
gaged in  mining  or  any  other  occupation  to  fill  up  the  natural 
channel  of  any  of  the  public  streams  of  the  state  to  the 
injury  of  any  other  user  of  the  waters  of  the  stream.  Our 
constitution  wisely  provides  that  all  the  public  waters  of 
the  state  and  their  use  shall  be  under  the  control  of  the 
state.     (Art.  15,  sec.  1.) 

Counsel  for  respondents,  with  commendable  energy  and 
force,  both  in  his  brief  and  oral  argument,  insists  that  his 
clients  were  exercising  a  lawful  right  granted  them  by  the 
constitution  and  laws  of  the  state  in  the  use  of  Canyon  creek 
as  a  dumping  ground  for  the  debris  of  their  mines,  and  in 
support  of  this  theory  quotes  all  of  section  1971,  volume  3, 
of  Mr.  Elliott's  excellent  work  on  Evidence.  If  the  con- 
tention of  respondents  is  to  be  accepted  as  the  law  of  this 
state — ^that  is,  that  they  have  the  right  to  use  the  public 
streams  as  a  dumping  ground  for  the  debris  of  their  mines — 
then  this  learned  author  sustains  their  contention.  It  will 
be  observed  that  the  text  is  based  wholly  on  the  theory  that 
"such  injury  resulted  to  the  complainant  from  the  proper 
and  careful  exercise  of  a  lawful  right  on  the  part  of  de- 
fendant." The  author  further  says:  "This  rule  has  been 
variously  stated  as  follows:  An  act  done  under  a  lawful 
authority,  if  done  in  a  proper  manner,  will  not,  as  a  general 
rule,  subject  the  party  doing  it  to  an  action  for  the  conse- 
quences   which    may    follow    from    it."      If    it    was    the 
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intention  of  the  framera  of  our  constitution  when  they  pro- 
vided that  "in  organized  mining  districts  those  using  water 
for  mining  purposes  or  milling  purposes  connected  with  min- 
ing, shall  have  preference  over  those  using  the  same  for 
manufacturing  or  agricultural  purposes,"  that  the  mine  or 
mill  owner  should  have  exclusive  use  not  only  of  the  water, 
but  the  stream  for  dumping  the  debris  of  their  mines 
and  mills  irrespective  of  the  damage  it  might  cause  to 
others  with  vested  rights  in  the  waters  of  such  stream,  then 
the  plaintiffs  could  not  frame  a  complaint  that  would  not 
be  subject  to  demurrer.  The  question  of  the  preference  right 
of  the  mine  or  mill  owner  over  the  manufacturer  or  agri- 
culturist to  the  use  of  water  has  never  been  before  this 
court  to  our  knowledge,  and  in  this  case  plaintiffs  do  not 
question  the  right  of  the  defendants  to  the  use  of  the  waters 
of  Canyon  creek  for  mining  and  milling  purposes;  the  com- 
plaint is  that  they  cast  large  quantities  of  debris  and  poison- 
ous substances  from  their  mines  and  mills  into  Canyon  creek, 
which,  by  natural  consequences,  flow  down  that  stream  and 
finally  over  and  upon  their  lands,  which  by  reason  thereof 
are  rendered  valueless.  Hence  it  is  not  a  question  as  to  who 
shall  have  the  preference  right  to  the  use  of  the  water  be- 
tween the  parties  to  this  action,  but  how  shall  the  respond- 
ents use  it,  or  have  they  the  right  to  dump  the  waste  from 
their  mines  and  mills  into  the  stream  regardless  of  the  re- 
sults to  lower  occupants  of  the  lands  for  agricultural  or 
other  purposes.  This  court  has  repeatedly  held  that  an  ap- 
propriator  could  not  change  his  place  of  diversion  of  the 
waters  of  any  stream  if  such  change  in  any  manner  affected 
a  lower  appropriator  of  the  waters  of  such  stream,  even 
though  the  lower  appropriator  be  subsequent  in  right.  The 
reasons  for  such  conclusion,  it  seems  to  us,  are  well  founded. 
Where  the  lower  appropriator  makes  his  appropriation  he 
has  the  right  to  assume  the  upper  appropriator  will  continue 
the  use  of  the  water  as  he  found  it,  and  if  any  change  would 
damage  him  in  the  use  of  his  appropriation,  the  courts  will 
protect  him  in  his  rights. 
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When  respondents  located  their  mines  and  erected  their 
mills  on  or  near  Canyon  creek  and  began  to  cast  the  waste 
from  either  into  such  stream,  they  assumed  all  risk  of  dam- 
ages to  anyone  below  on  that  stream  or  any  stream  to  which 
it  is  tributary  who  were  in  possession  of  property  that  might 
be  damaged  by  such  use  of  such  stream  at  the  time  they  be- 
gan the  use  thereof  for  such  purpose.  It  is  urged  that  it 
is  not  shown  by  the  complaint  that  appellants  ever  made  an 
appropriation  of  the  waters  of  Canyon  creek  or  the  South 
Fork  of  the  Coeur  d'Alene  river  of  which  it  is  tributary. 
Appellants  are  not  complaining  that  they  have  been  deprived 
of  their  use  of  water  by  respondents;  they  complain  of  the 
wrongful  use  of  Canyon  creek  by  respondents,  not  of  the 
water,  but  of  the  stream  for  dumping  purposes.  So  far  as 
the  record  shows,  appellants'  land  may  produce  crops  by 
subirrigation,  hence  never  necessary  to  make  an  appropriation 
of  any  of  the  waters  of  the  streams.  In  support  of  his  con- 
tention that  respondents  have  the  right  to  use  Canyon  creek 
for  dumping  their  waste  from  their  mills  and  mines,  counsel 
cites  Oibson  v.  Puchta,  33  Cal.  310.  In  this  case  all  the 
land  in  controversy  was  mineral  land;  one  party  cleared 
off  a  portion  of  his  claim  and  planted  it  to  potatoes;  in  the 
irrigation  of  his  crop  the  water  percolated  through  and  into 
the  mining  tunnel  of  plaintiffs,  and  they  sought  to  restrain 
him  from  such  use  of  his  land.  The  court  says:  **The  de- 
fendant had  the  undoubted  right  to  cultivate  and  plant  this 
tract  of  land;  and  having  planted  it,  there  can  be  as  little 
question  that  he  had  the  same  right  to  irrigate  it  for  the 
purpose  of  maturing  his  crop.  In  irrigating  his  land  the 
defendant  is  subject  to  the  maxim,  'Sic  utere  tuo  ut  alienum 
nan  laedas.'  An  action  cannot  be  maintained  against  him 
for  the  reasonable  exercise  of  his  right,  although  an  annoy- 
ance or  injury  may  thereby  be  occasioned  to  the  plaintiffs. 
He  is  responsible  to  the  plaintiffs  only  for  the  injuries  caused 
by  his  negligence  or  unskillfulness,  or  those  willfully  inflicted 
in  the  exercise  of  his  right  of  irrigating  his  land."  The  facts 
in  this  case  differ  very  materially  from  the  case  at  bar.    De- 
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fendant  had  a  lawful  right  to  plant  and  cultivate  his  crops, 
so  says  the  court,  and  he  could  only  be  held  for  a  willful, 
negligent  or  unskillful  manner  of  handling  the  water  used 
for  such  purpose.  If,  in  the  case  at  bar,  it  were  shown  by 
the  complaint  that  respondents  were  using  the  waters  of 
Canyon  creek  for  mining  and  milling  purposes,  that  after 
such  use  the  water  percolated  back  into  the  creek,  carrying 
sediments  or  debris  of  any  kind  with  it,  and  plaintiffs'  lands 
were  injured  by  such  use  of  the  water,  it  is  possible  that  a 
demurrer  should  be  sustained,  unless  it  is  shown  that  such 
use  was  willful  and  negligent.  Counsel  calls  our  especial 
attention  to  Bernard  v,  Shirley,  135  Ind.  547,  41  Am.  St. 
Rep.  454,  34  N.  E.  605,  35  N.  E.  117.  He  says  this  case 
**  supports  in  every  detail  the  position  taken  by  counsel  for 
the  respondent."  We  reproduce  his  entire  quotation:  *'The 
foregoing  case  of  Coal  Co.  v,  Sanderson  and  the  reasoning 
of  the  court  seem  to  be  clearly  in  point  with  the  case  at  bar. 
In  both  cases  the  owners  cause  water  to  rise  from  the  earth, 
to  become  foul,  and  then  to  be  carried  by  an  artificial  drain, 
and  discharged  into  a  running  stream,  the  natural  water- 
course of  the  basin  or  valley  in  which  the  water  rises,  and 
into  which  stream  the  water  would  naturally  flow  if  left  to 
itself.  In  both  cases  the  owners  were  engaged  in  a  lawful 
and  necessary  work  of  great  advantage  to  mankind  at  large, 
and  particularly  to  the  community  in  which  they  operated; 
the  one  in  mining  out  of  the  earth  and  distributing  coal  for 
heating  and  industrial  uses,  and  the  other*  also  taking  out 
of  the  earth  mineral  water  for  healing  and  curing  the  infirm. 
Both  were  free  from  fault  or  negligence  in  conducting  their 
business,  and  in  avoiding,  so  far  as  possible,  all  injury  to 
others;  the  injury  in  each  case  being  but  the  necessary  in- 
cident of  a  lawful  business.  In  each  case  there  was  no  other 
place  but  the  stream  for  the  water  to  go,  so  that,  if  it  were 
unlawful  to  discharge  the  water  into  the  stream,  then  the 
enterprise  itself  would  be  at  a  standstill,  and  a  lawful  busi- 
ness thus  come  to  an  end  because  it  could  not  be  lawfully 
carried  on."    We  have  no  such  facts  before  us  as  were  dis- 
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closed  and  described  in  the  above  quotation.  If  the  facts  do 
exist  in  this  case,  in  order  that  it  may  be  brought  within  the 
rule  laid  down  above,  it  can  only  be  done  by  answer.  A  state- 
ment of  the  existence  of  such  facts  in  a  demurrer  or  orally 
by  counsel  for  respondents  will  not  answer  the  allegations 
of  the  complaint,  hence  these  authorities  have  no  application 
in  the  present  status  of  this  case. 

Again,  counsel  quotes  from  a  decision  of  Judge  Beatty  in 
McCarty  v.  Bunker  Hill  and  Sullivan  Min.  etc,  Co.  Counsel 
says:  **This  is  what  Judge  Beatty  had  to  say  upon  a  de- 
cision rendered  by  him  last  June  in  a  denial  of  an  applica- 
tion for  a  restraining,  order  to  close  the  mines  and  mills 
of  Shoshone  county:  *  Without  detailing  the  reasons,  such 
order  would  mean  the  closing  of  every  mine  and  mill,  of 
every  shop,  store,  or  place  of  business  in  the  Coeur  d'Alenes. 
There  are  about  twelve  thousand  people,  the  majority  of 
whom  are  laboring  people  dependent  upon  the  mines  for  their 
livelihood;  not  only  would  their  present  occupation  cease, 
but  all  these  people  must  remove  to  otjier  places,  for  the 
mines  constitute  the  sole  means  of  occupation,  and  when 
they  finally  close,  Wallace  and  Wardner,  Gem  and  Burke 
and  their  surrounding  mountains  will  again  become  the  abode 
only  of  silence  and  wild  fauna.  *  Any  court  must  hesitate  to 
so  act  as  to  bring  such  results.'  "  We  are  not  informed  of 
the  precise  question  that  was  before  Judge  Beatty,  only  as 
stated  by  counsel  for  respondent.  It  will  be  observed  from 
this  statement  that  it  was  an  '*  application  for  a  restraining 
order  to  close  the  mines  and  mills  of  Shoshone  county." 
No  such  application  is  before  us;  no  prayer  or  demand  that 
the  mines  and  mills  of  Shoshone  county  be  closed,  or  that  re- 
spondents be  enjoined  from  running  their  mills  and  mines. 

Counsel  for  respondent  insists  that  the  complaint  is  lacking 
in  a  charge  of  willful  or  negligent  acts  on  the  part  of  re- 
spondents. We  find  in  paragraph  3  of  the  complaint  before 
us,  after  stating  that  respondents  had  **cast  about  five  hun- 
dred and  fifty  thousand  tons  of  rock,  earth,  etc.,  into  Canyon 
creeky  a  tributary  of  the  South  Fork  of  the  Coeur  d'Alene 
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river,  about  ten  miles  above  the  lands  of  the  plaintiffs  herein- 
after described,  thereby  filling  the  banks  and  polluting  and 
dealing  said  stream;  and  by  the  natural  flow  of  the  waters 
of  said  Canyon  creek  said  waste  material  so  negligently  cast 
into  said  stream  by  the  defendants  has  been  washed,  etc.," 
down  to  and  upon  plaintiffs'  land,  causing  damage  in  the 
sum  of  $12,000.  No  intimation  that  they  want  to  enjoin  the 
operation  of  the  mines  and  mills,  but  a  demand  that  the}' 
be  paid  for  damages  they  have  sustained  by  the  operation 
of  such  mills  and  mines,  and  there  is  an  allegation  that  the 
debris  from  such  mills  and  mines  was  negligently  cast  into 
a  natural  stream  of  the  state;  that  they  have  been  damaged 
thereby.  And  again,  in  paragraph  7  of  the  complaint  it  is 
alleged  that  defendants  **have  wrongfully,  and  unlawfully, 
etc.,  cast  and  deposited  rock,  earth,  stone,  tailings,  slime  and 
poisonous  substances,  etc.,  into  said  Canyon  creek." 

Counsel  next  cites  Haner  v.  Northern  Pac,  Ry.  Co,,  7  Idaho, 
305,  62  Pac.  102&.  This  was  an  action  against  the  defendant 
for  the  value  of  a  cow  alleged  to  have  been  negligently  killed 
by  one  of  defendants'  locomotives.  The  complaint  alleges 
that  **the  cow  was  killed  because  of  the  negligent  and  care- 
less running  of  a  locomotive  and  train  of  cars."  The  first 
clause  of  the  syllabus  says:  ** Where  the  complaint  alleges 
negligence  only  in  the  running,  managing  and  operating  a 
locomotive  and  train  of  cars,  the  right  of  recovery  is  limited 
to  the  negligence  alleged."  Applying  this  rule  to  the  case 
at  bar,  all  that  can  be  claimed  for  it  is  that  the  plaintiffs 
would  be  confined  in  their  proofs  to  the  allegation  of  negli- 
gence as  used  in  the  complaint,  and  we  have  already  said  the 
allegation  of  negligence  was  sufficient  as  used  in  the  com- 
plaint. If  respondents  are  able  to  establish  by  proof  all  the 
facts  they  set  up  in  their  demurrer  they  may  be  able  to  con- 
vince a  jury  that  the  plaintiffs  should  not  recover,  but  in 
our  view  of  the  case  it  will  be  necessary  for  them  to  answer 
the  complaint  and  meet  the  issue  in  that  way  rather  than 
by  demurrer.  We  are  not  without  authority  in  this  con- 
clusion. 
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In  Drake,  Exr\  of  McKirk,  Deceased,  v.  Lady  Easley  Coal 
etc,  R.  Co,,  an  Alabama  case  reported  in  102  Ala.  501,  48  Am. 
St.  Rep.  77,  14  South.  749,  24  L.  R.  A.  64,  the  question  dis- 
cussed and  decided  was  very  similar  to  the  one  before  us. 
The  court  held  that  **the  pollution  of  the  waters  of  a  stream 
by  washing  iron  ore,  whereby  the  water  is  laden  with  refuse 
and  debris,  rendering  it  unfit  for  stock  and  drinking  pur- 
poses, and  causing  the  deposit  of  a  sediment  upon  portions 
of  the  farm  of  a  lower  proprietor,  is  an  actionable  injury 
to  such  proprietor.''  This  quotation  is  from  the  first  clause 
of  the  syllabus  and  is  fully  borne  out  in  the  opinion.  In  the 
body  of  the  opinion  it  is  said:  **It  is  not  more  agreeable  to 
the  laws  of  nature  that  water  should  descend  than  it  is  that 
lands  should  be  farmed  and  mined.  The  plaintiff  had  no 
right  to  insist  upon  his  receiving  waters  which  nature  never 
appointed  to  flow  there.''  It  is  further  said:  ** Under  the 
provisions  of  the  constitution,  private  property  cannot  be 
taken  for  public  use  or  for  corporations  without  just  com- 
pensation being  first  made  to  the  owner,  except  by  consent. 
The  courts — ^and  it  was  never  intended  to  be  otherwise  under- 
stood— are  not  'masons'  to  *  chisel*  away  vested  rights  of 
property  or  private  individuals,  however  humble  or  obscure 
the  owner,  for  the  benefit  of  the  public  or  great  corporations. 
It  is  the  pride  of  this  republic  that  no  man  can  be  deprived 
of  his  property  without  due  process  of  law,  and  the  poorest 
citizen  can  find  redress  for  an  unlawful  injury  caused  by 
his  wealthy  neighbor  by  appealing  to  the  courts  of  his 
county." 

A  large  number  of  cases  supporting  this  contention  are 
cited  in  the  footnote  entitled,  **How  far  stream  may  be  pol- 
luted  for  mining   purposes." 

Mr.  Lindley  in  his  valuable  work  on  Mines,  at  section  843, 
ssys:  **  While  the  deposit  of  mine  tailings  in  running  streams 
to  a  reasonable  extent  is  permitted,  subject  to  the  limitations 
outlined  in  the  preceding  sections,  the  doctrine  never  has 
been  extended  so  as  to  authorize  the  miner  to  flood  his  neigh- 
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bor's  lands,  and  by  depositing  thereon  mining  debris  and 
*slickens*  deprive  such  neighbor  of  any  substantial  right  or 
depreciate  the  value  of  his  property."  Again,  '*No  person, 
natural  or  artificial,  has  a  right,  directly  or' indirectly,  to 
cover  his  neighbor's  land  with  mining  debris,  sand  or  gravel, 
or  other  material  so  as  to  render  it  valueless."  The  above  is 
a  quotation  from  Hobbs  v.  Amador  etc.  Canal  Co.,  66  Cal. 
161,  4  Pac.  1147 ,  Carson  v.  Hayes,  39  Or.  97,  65  Pac.  814. 
Again,  the  author  says:  '* While  the  miner  is  entitled  to  the 
free  use  of  the  channel  for  the  purpose  of  carrying  away  his 
waste  and  tailings,  he  has  no  right  to  fill  the  channel  with 
debris,  causing  the  stream  to  overflow,  and  thus  deposit  the 
material  on  the  lands  of  the  lower  proprietor.  The  miner 
is  entitled  to  use  his  claim  in  a  lawful  manner,  but  no  use  can 
be  considered  lawful  which  precludes  others  from  enjoying 
their  rights,"  citing  authorities.  The  author's  discussion  of 
this  question,  together  with  the  authorities  collected  and  cited, 
will  be  found  quite  interesting  and  useful. 

Woodruff  V.  North  Bloomfield  Oravel  Min.  Co.,  18  Fed.  753, 
9  Saw.  441,  is  a  well-considered  case  written  by  Judge  Sawyer, 
and  concurred  in  by  Deady,  J.,  Circuit  Court,  District  of  Cali- 
fornia The  leading  cases  bearing  on  the  subject  before  us  are 
discussed.  We  will  only  quote  the  nineteenth  clause  of  the 
syllabus  which  is  as  follows:  "In  granting  relief  where  the 
complainant's  rights  are  certain,  and  the  invasion  of  them  is 
clearly  established,  a  court  of  equity  cannot  consider  the  incon- 
venience which  will  result  to  defendants  from  the  relief,  nor  is 
it  the  province  of  the  court  to  speculate  upon  or  to  consider 
or  to  suggest  any  possible  modes  by  which  defendants  may 
avoid  the  injurious  consequences  of  their  acts,  or  to  decide 
upon  the  conflicting  opinions  of  scientific  experts  concerning 
the  possibility  or  sufficiency  of  such  suggested  modes.  The 
only  duty  of  the  court  is  to  grant  the  relief  to  which  the  com- 
plainant is  entitled  upon  the  law  and  facts  of  the  case."  The 
first  article  and  section  of  our  constitution  provides  as  follows : 
**A11  men  are,  by  nature,  free  and  equal,  and  have  certain 
inalienable  rights,  among  which  are  enjoying  and  defending 
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life  and  liberty;  acquiring,  possessing  and  protecting  prop- 
erty, pursuing  happiness,  and  securing  safety."  The  right 
to  the  use  of  a  stream  for  depositing  debris  from  mines  is 
discussed  in  section  840,  volume  2,  of  Lindley  on  Mines.  Many 
cases  from  the  various  states  of  the  Union  are  cited  and  dis- 
cussed by  the  author.  He  closes  his  text  as  follows:  ''No 
positive  rule  of  law  can  be  laid  down  to  define  and  regulate 
such  use  with  entire  precision.  As  to  this,  all  courts  agree. 
It  is  a  question  of  fact  to  be  determined  by  the  jury.''  This 
conclusion  certainly  seems  reasonable  and  logical.  If  all  coun- 
sel for  respondent  says  in  his  demurrer,  brief  and  oral  argu- 
ment is  true,  he  should  plead  it  in  answer  and  submit  the 
questions  of  fact  to  a  jury.  So  says  Mr.  Lindley,  and  the  de- 
cisions of  nearly  all  of  the  states  of  the  Union  to  which  our 
attention  has  been  called. 

Mr.  Cooley,  in  his  valuable  work  on  Torts,  second  edition, 
page  675,  discusses  the  question  of  deposits  upon  land.  We 
quote  the  following:  ''So  it  is  a  nuisance  if  a  riparian  pro- 
prietor shall  cast  into  the  stream  earth,  sand,  and  refuse  of 
his  business,  or  other  things,  which  by  the  flowing  water  are 
carried  and  deposited  upon  the  land  of  a  proprietor  below. 
The  tort  here  consists  in  the  act  of  committing  the  rubbish  to 
the  stream ;  the  deposit  upon  the  land  below  is  only  the  con- 
sequence from  which  a  cause  of  action  in  favor  of  a  particular 
individual  arises.''  A  large  number  of  American  decisions 
are  cited  by  the  learned  author  in  support  of  this  text.  A 
great  many  authorities  have  been  cited  by  counsel  for  ap- 
pellants as  well  as  respondents  that  have  not  been  discussed 
or  referred  to  in  this  opinion.  They  have  all  been  examined, 
and  those  only  upon  which  respective  counsel  rely  for  a  de- 
cision favorable  to  their  contention  have  been  quoted  from  and 
discussed. 

Counsel  for  respondent  insists  that  plaintiff's  action  is 
barred  by  the  statute  of  limitations ;  that  is  not  true,  as  shown 
by  the  pleadings ;  a  continuing  injury  or  damage  such  as  is  al- 
leged to  have  existed  in  this  case  is  not  barred.    The  plaintiffs 
Idaho,  Vol.   12—16 
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could  have  commenced  their  action  when  the  damage  first 
developed,  or  they  may  wait  until  their  property  is  entirely 
destroyed  and  rendered  valueless  for  any  purpose,  and  then 
sue  to  recover  the  value  of  the  property  in  damage.  Counsel 
also  insists  that  plaintiffs  should  not  recover  in  this  action  by 
reason  of  their  laches.  Carson  v.  Hayes,  39  Or.  97,  65  Pac. 
814-817,  we  think  fully  answers  this  contention.  We  quote 
from  that  opinion  as  follows:  ''It  is  said  that  plaintiifs  made 
no  objection  to  the  expenditures  of  large  sums  of  money  by 
the  defendants  in  opening  up  and  developing  their  mines,  in 
the  construction  of  hydraulic  works  and  reservoirs  for  the 
operation  thereof.  But  the  mere  silence  of  the  plaintiffs  is 
not  sufficient  to  stop  them  from  now  asserting  their  rights,  be- 
cause of  such  expenditures  by  the  defendants.  They  were 
not  acting  under  any  license  or  agreement  with  the  plaintiflEs, 
but  upon  their  own  responsibility;  and  the  plaintiffs  had  a 
right  to  assume  that  they  did  not  intend  by  their  operation  of 
their  mine  to  interfere  with  any  of  their  rights.'' 

The  bar  of  the  statute  of  limitations,  as  well  as  the  laches  of 
the  plaintiffs,  can  be  raised  by  an  answer,  and  in  that  way 
all  the  facts  brought  before  the  court  for  determination. 

The  judgment  is  reversed,  with  instructions  to  overrule  the 

demurrer  and  to  require  the  defendants  to  answer  within 

days,  respondents  to  pay  all  costs  of  this  appeal,  except  one 
hundred  and  ten  pages  of  the  transcript,  which  must  be  paid 
by  appellants,  being  no  part  of  the  record  necessary  to  present 
the  appeal. 

Sullivan,  J.,  concurs. 

AILSHIE,  J. — The  nature  of  the  argument  employed  in  the 
majority  opinion  and  the  conclusion  at  which  such  a  course  of 
reasoning  would  inevitably  arrive,  led  me  to  express  briefly 
the  grounds  of  my  concurrence.  While  the  burden  of  the  com- 
plaint really  seems  to  be  that  the  waters  of  the  stream  have 
become  poisoned  from  their  use  in  the  milling  and  concentrat- 
ing processes  employed  by  defendants,  still  I  think  there  is 
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sufficient  stated  in  the  complaint  to  constitute  a  cause  of  ac- 
tion for  wrongfully  dumping  and  depositing  rock,  earth,  sand 
and  waste  material  into  the  stream  and  filling  up  the  natural 
channel  of  the  stream,  and  thereby  causing  the  same  to  wash 
over  and  upon  the  lands  of  the  plaintiff.  There  seems  to  me 
to  be  a  wide  difference  between  the  natural  pollution  or  pois- 
oning of  waters  which  may  necessarily  and  unavoidably  result 
from  the  employment  of  the  usual  processes  of  reducing  ores , 
and  the  dumping  of  rock,  earth  and  debris  into  the  channel  of 
a  stream  and  filling  up  and  thereby  causing  it  to  overflow  and 
flood  the  lands  of  others. 

It  should  be  remembered  in  this  case  that  the  plaintiff  claims 
no  right  whatever  to  the  use  of  any  of  the  watera  of  the  stream. 
The  riparian  doctrine,  which  prevails  in  most  of  the  states, 
having  been  abrogated  in  this  state,  the  plaintiff  is  in  no  posi- 
tion to  insist  that  the  waters  of  this  stream  should  flow  down 
to  and  through  his  lands  in  their  natural  condition  and  state. 
He  may  insist,  however,  that  they  shall  not  be  diverted  from 
their  natural  channel  in  such  a  manner  as  to  be  poured  in 
floods  over  his  lands. 

There  is  no  doubt  in  my  mind  but  that  the  defendants  were 
exercising  a  legal  right  guaranteed  to  them  both  by  the  con- 
stitution and  statute  when  they  were  applying  and  using  the 
waters  of  Canyon  creek  in  milling  and  concentrating  the  ores 
taken  from  their  mines.  It  is  equally  clear  that  any  poisonous 
matter  which  may  dissolve  in  and  mingle  with  the  water  as  a 
necessary  and  unavoidable  rfesult  of  the  usual  method  of  work- 
ing and  reducing  such  ores  must  be  regarded  in  law  as  result- 
ing from  the  exercise  of  a  lawful  right,  for  the  effects  of  which 
no  damage  can  be  recovered.  Lumber  and  grain  may  be 
transported  to  any  point  for  manufacturing  purposes;  live- 
stock may  be  taken  to  any  place  for  slaughter,  but  mines  must 
be  worked  where  mineral  can  be  found,  and  it  must  follow 
from  the  very  nature  of  the  things  and  the  requirements  of  the 
conditions  that  what  would  constitute  either  a  nuisance  or  tres- 
pass in  conducting  and  operating  the  one  industry  might  be 
the  exercise  of  a  lawful  right  in  operating  the  other.     If  A 
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should  erect  and  operate  a  soap  factory  on  a  lot  alongside  my 
residence,  he  would  depreciate  the  utility,  comfort  and  value 
of  my  property,  and  I  would  have  my  right  of  action  because 
he  could  establish  his  business  at  a  place  where  he  would  not 
injure  me;  but  if  he  should  bore  and  tap  oil  or  natural  gas 
on  the  same  premises,  he  would  thereby  render  my  home  value- 
less and  uninhabitable,  and  still  I  should  have  no  right  of  ac- 
tion against  him,  for  the  reason  that  he  can  neither  remove  his 
oil  or  gas  well  nor  find  it  elsewhere.  In  Barnard  v.  Shirley, 
135  Ind.  555,  41  Am.  St.  Rep.  460,  34  N.  E.  605,  35  N.  E.  117, 
the  supreme  court  of  Indiana,  in  discussing  this  principle  of 
law,  said:  ''Mines  and  mineral  springs,  natural  gas  and  oil 
wells,  cannot  be  removed.  They  must  be  operated  where  they 
are,  or  totally  abandoned.  Where,  therefore,  a  work  is  lawful 
in  itself,  and  cannot  be  carried  on  elsewhere  than  where  nature 
located  it,  or  where  public  necessity  requires  it  to  be,  then 
those  liable  to  receive  injury  from  it  have  a  right  only  to  de- 
mand that  it  shall  be  conducted  with  all  due  care,  so  as  to  give 
as  little  annoyance  as  may  be  reasonably  expected,  and  any 
injury  that  may  result  notwithstanding  such  'care  in  the  man- 
agement of  the  work  must  be  borne  without  compensation.  It 
is  then  a  case  in  which  the  interests  and  convenience  of  the 
individual  must  give  way  to  the  general  good.''  For  author- 
ities in  line  with  this  view,  see  Pennsylvania  Coal  Co,  v,  San- 
derson, 113  Pa.  St.  126,  57  Am.  Rep.  445,  6  Atl.  453 ;  Gibson  v. 
Puchta,  33  Cal.  310;  West  Cumberland  Iron  Co.  v,  Kenyon, 
[1879]  11  Ch.  Div.  782,  48  L.  J.  Ch.  793;  3  EUiott  on  Evi- 
dence, sec.  1971. 

The  f ramers  of  our  constitution,  when  adopting  section  3, 
article  15,  were  mindful  of  the  fact  that  in  some  sections  of 
this  state  agriculture  would  predominate,  and  that  the  use  of 
the  waters  for  such  purpose  must  have  a  preference  right, 
while  in  other  sections,  as  in  the  Coeur  d'Alenes,  mining  would 
be  the  principal  industry,  and  they  accordingly  ordained  that 
a  preference  right  to  the  use  of  the  water  should  follow  the 
prevailing  industry.  It  must  be  conceded  that  the  members 
of  the  constitutional  convention  understood  the  meaning  of 
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the  word  ** milling/'  and  the  manner  and  method  of  using 
water  for  such  purpose  when  they  emhodied  that  term  in  the 
organic  law  of  the  state.  It  would  follow  that  in  an  agricul- 
tural section  a  miner  would  not  be  permitted  to  use  the  waters 
of  an  irrigation  stream  in  milling  and  concentrating  ores  if  the 
result  would  be  to  poison  or  pollute  the  water  so  as  to  injure 
growing  crops  on  irrigated  lands  below. 

As  previously  indicated,  I  do  not  conceive  it  necessary  to  the 
successful  operation  of  a  milling  and  concentrating  plant  that 
thousands  of  tons  of  rock,  earth  and  debris  should  be  dumped 
into  the  stream  from  which  water  is  taken.  But  if  it  should 
be  shown  that  no  other  dumping  ground  could  be  had,  then  it 
would  seem  clear  that  diligence  and  care  should  be  exercised 
in  impounding  such  debris. 


(April  14,  1906.) 

STATE,  Appellant,  v.  ERNEST  DRISKELL,  Respondent. 
[85   Pac.   499.] 

New  Tbial,  Criminal  Case — Motion  foe,  Sustained  in  Trial  Court. 
1.  Where  respondent  was  convicted  of  the  statutory  crime  of 
rape,  and  it  is  shown  that  the  evidence  was  conflicting  on  material 
questions  involved  in  the  trial,  and  the  trial  judge  sustains  a 
motion  for  a  new  trial  without  stating  whether  his  order  was  based 
npon  the  insufficiency  of  the  evidence  or  errors  of  law  occur- 
ring at  the  trial,  this  court  will  not  reverse  such  order  unless  error 
18  manifest  from  the  record. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Latah  County.     Hon.  E.  C.  Steele,  Judge. 

Defendant  was  prosecuted  for  the  crime  of  statutory  rape, 
was  convicted,  and,  after  sentence,  was  granted  a  new  trial. 
State  appeals.     Order  granting  new  trial  affirmed. 
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Wm.  E.  Stillinger,  Prosecuting  Attorney  of  Latah  County, 
and  J.  J.  Guheen,  Attorney  General,  for  Appellant. 

Wm.  M.  Morgan,  and  Albert  L.  Morgan,  Attorneys  for  Re- 
spondent. 

Counsel  cite  no  authorities  on  point  decided. 

STOCKSLAGER,  C.  J.— The  prosecuting  attorney  of 
Latah  county  filed  an  information  against  respondent  charg- 
ing him  with  the  crime  of  statutory  rape  on  the  person  of  one 
Grace  Clark.  A  trial  was  had  and  a  verdict  returned  by  the 
jury,  finding  him  guilty  as  charged  in  the  information.  With- 
in the  time  agreed  upon  by  the  prosecuting  attorney  and  coim- 
sel  for  respondent,  a  bill  of  exceptions  was  settled  and  allowed 
by  the  court,  and  thereafter  a  motion  in  arrest  of  judgment 
was  filed,  to  wit:  ** Comes  now  the  above-named  defendant, 
and  moves  the  court  to  arrest  the  judgment  in  the  above-en- 
titled cause,  and  that  no  judgment  be  pronounced  against  the 
defendant  on  the  verdict  hereinbefore  rendered,  for  the  reason 
that  the  information  in  said  cause  does  not  state  facts  suffi- 
cient to  constitute  a  crime  against  the  laws  of  the  state  of 
Idaho.''  This  motion  was  filed  on  the  twenty-second  day  of 
January,  1906,  overruled  by  the  court,  and  defendent  sen- 
tenced to  five  years'  imprisonment  in  the  state  penitentiary; 
on  the  same  day  counsel  for  respondent  there  moved  for  a  new 
trial  on  the  following  alleged  errors :  *  *  1.  That  the  court  mis- 
directed the  jury  in  matters  of  law  arising  during  the  course 
of  the  trial.  2.  That  the  verdict  is  contrary  to  both  the  law 
and  the  evidence." 

On  the  twenty-ninth  day  of  January,  1906,  the  court  made 
the  following  order:  **This  cause  coming  on  to  be  heard  before 
me  this  twenty-ninth  day  of  January,  1906,  the  defendant 
having  heretofore,  in  open  court,  regularly  made  his  applica- 
tion and  motion  for  a  new  trial,  within  the  time  heretofore 
allowed  by  the  court  for  that  purpose;  the  time  for  the  pre- 
sentation of  that  motion  and  application  being  agreed  to  by 
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the  respective  counsel  for  the  state  and  the  defendant,  and  the 
court  having  heard  the  arguments  of  the  respective  counsel 
for  and  against  said  application  and  motion,  and  having  ex- 
amined all  the  records  and  papers  appertaining,  and  being 
fully  advised  in  the  premises  both  as  to  the  law  and  the  facts, 
it  is  hereby  ordered  that  the  said  application  and  motion  of 
the  defendant  for  a  new  trial  be,  and  the  same  is  hereby 
granted  and  allowed."  It  is  from  this  order  that  the  state 
appeals. 

We  are  not  informed  by  the  order  of  the  learned  trial  judge 
on  which  ground  or  whether  on  both  set  out  in  respondent's 
motion  he  granted  the  new  trial.  It  is  conceded  by  the  at- 
torney general,  also  the  county  attorney  of  Latah  county,  who 
took  the  appeal  and  made  the  only  oral  argument  in  the  case, 
that  orders  granting  new  trials  are  largely  within  the  discre- 
tion of  the  trial  court.  The  rule  is  so  well  settled  that  it 
needs  neither  discussion  nor  citation  of  authorities.  It  is  ap- 
parent from  the  record  that  in  the  opinion  of  the  court  the 
information  was  sufficient  to  charge  the  crime  of  rape,  as  a 
demurrer  alleging  various  reasons  why  it  was  insufficient  had 
been  overruled  by  the  court.  It  would  hardly  seem  reasonable 
that  the  motion  was  sustained  on  account  of  the  insufficiency 
of  the  evidence  to  support  the  verdict,  as  this  question  had 
been  passed  upon  by  the  jury;  hence  we  conclude  that  the 
court  was  convinced  that  an  error  prejudicial  to  the  rights  of 
the  defendant  in  the  instructions  given  to  the  jury  or  refusal 
to  give  the  requests  of  counsel  for  defendant,  the  admission 
of  evidence  on  behalf  of  the  prosecution  or  rejection  of  evi- 
dence offered  by  defendant,  or  some  one  or  more  of  these 
reasons,  prompted  the  court  in  granting  a  new  trial.  If  it 
was  apparent  to  the  judge  before  whom  this  case  was  tried, 
after  an  examination  of  the  record  and  proceedings  of  the 
trial,  that  some  error  had  been  committed  that  may  have  mis- 
led the  jury  in  the  conclusion  reached  that  the  defendant  was 
guilty,  then  it  was  the  duty  of  the  court  below  to  make  the 
order  granting  respondent  another  hearing.  It  matters  not 
so  far  as  this  court  is  concerned  from  the  record  before  us, 
whether  the  order  was  based  on  the  insufficiency  of  the  evi- 
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dence  to  support  the  verdict,  or  whether,  in  the  opinion  of 
the  court,  errors  in  the  admission  of  evidence  offered  by  the 
state  or  rejection  of  evidence  offered  by  respondent  prompted 
the  court  in  making  the  order.  He  says  he  made  it  after 
familiarizing  himself  with  both  the  law  and  the  facts,  and,  as 
has  been  so  often  said  by  this  court,  where  there  are  disputed 
facts  the  trial  court  and  jury  are  in  better  position  to  pan 
upon  them  than  this  court.  Without  discussing  what  the 
record  shows  as  to  the  facts  in  the  case,  it  is  sufScient  to  say 
that  there  are  many  contradictions  shown,  especially  as  to  the 
confession  of  the  respondent,  and  the  facts  and  circumstances 
that  led  up  to  such  confession. 

In  volume  1  of  Greenleaf  on  Evidence,  section  219,  fifteenth 
edition,  discussing  confessions,  and  when  they  may  be  used 
against  the  accused,  the  author  says:  ** Before  any  confession 
can  be  received  in  evidence  in  a  criminal  case,  it  must  be 
shown  that  it  was  voluntary.  The  course  of  practice  is  to  in- 
quire of  the  witness  whether  the  prisoner  had  been  told  that 
it  would  be  better  for  him  to  confess,  or  worse  for  him  if  hft 
did  not  confess,  or  whether  language  to  that  effect  had  been 
addressed  to  him."  This  rule  stands  uncontradicted  by  any 
author  or  text-writer,  and,  from  the  record  in  this  case,  we 
find  "much  evidence  and  many  contradictory  statements  as  to 
just  what  was  said  by  Mr.  Clark,  the  father  of  Grace  Clark, 
and  respondent,  prior  to  the  meeting  in  the  office  of  the  pros- 
ecuting attorney,  as  well  as  in  the  office  of  such  officer.  If 
the  theory  of  the  prosecution  is  correct  as  to  what  was  said  in 
consultation  between  Mr.  Clark  and  respondent,  then  the  court 
erred  in  granting  a  new  trial ;  if,  on  the  other  hand,  the  evi- 
dence offered  by  respondent,  some  of  which  was  admitted  and 
some  rejected,  shall  be  accepted  as  true  and  should  have  gone 
to  the  jury  for  their  consideration,  then  there  was  no  error  in 
the  order  granting  a  new  trial.  As  heretofore  stated,  the 
lower  court  was  more  familiar  with  the  record  and  facts  in 
this  case  than  it  is  possible  to  bring  here  on  paper,  and  we  do 
not  feel  inclined  to  disturb  his  order  granting  a  new  triaL 
The  order  granting  a  new  trial  is  sustained. 

Sullivan,  J.,  concurs. 
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AILSHIE,  J.,  Concurring. — I  have  examined  the  record  in 
this  case  very  minutely  and  in  detail,  and  have  been  unable  to 
find  any  reason  why  the  trial  court  granted  a  new  trial.  It 
is  clear  to  my  mind  that  the  evidence  of  extrajudicial  state- 
ments made  by  the  defendant  was  admissible,  and  that  those 
statements  were  made  under  such  circumstances  as  to  clearly 
justify  their  admission.  I  am  also  satisfied  that  the  court 
did  not  err  in  refusing  to  give  the  instructions  requested  by 
the  defendant.  The  court  had  already  given  an  instruction 
to  the  jury  covering  the  same  subject  in  even  a  more  favorable 
Ught  to  the  defendant  than  this  request ;  and,  indeed,  one  of 
which  he  could  in  no  way  complain.  It  is  also  true  that  there 
would  have  been  no  error  in  giving  this  requested  instruction. 
It  is  as  follows :  **The  guilt  of  the  defendant  cannot  be  proven 
alone  by  the  confessions  or  statements  of  the  defendant,  with- 
out other  evidence  or  circumstances  tending  to  show  the  com- 
mission of  the  crime,  and  unless  there  is  other  evidence  it  is 
your  duty  to  acquit  the  prisoner." 

I  have  been  unable  to  find  any  error  conunitted  by  the  court 
on  the  admission  or  rejection  of  evidence.  The  letters  written 
by  defendant's  sister  to  him  while  in  jail  and  after  the  com- 
mission of  the  alleged  offense  were  clearly  inadmissible,  and 
the  court  properly  rejected  them.  This  leaves  only  one  other 
possible  ground  upon  which  the  court  could  have  granted  a 
new  trial,  and  that  is  insufficiency  of  evidence.  It  is  true  thfsre 
is  a  conflict  in  the  evidence,  and  it  was  perhaps  not  an  abuse 
of  the  discretion  vested  in  the  trial  court  in  such  cases  to 
grant  a  new  trial  if  he  believed  that  Inaterial  evidence  intro- 
duced on  the  part  of  the  state  was  false  or  that  an  injustice 
had  been  done  the  defendant  by  reason  of  false  statements 
made  by  witnesses  or  misapprehension  of  facts  by  the  jury. 

Since  the  trial  court  has  assigned  no  specific  reason  why  he 
granted  a  new  trial,  it  is  as  fair  to  presume  that  he  granted 
it  for  this  latter  reason  as  for  any  other.  On  that  ground 
alone,  I  concur  in  an  affirmance  of  the  order  granting  a  new 
triaL 


Digitized  by 


Google 


250  In  be  Moyeb.  [12   Idaho, 

Points  Decided. 


(April  14,  1906.) 

In  re  CHARLES  H.  MOYER. 

[85  Pac.  190.] 

Habeas  Corpus — ^Intkestatb  Extradition — Illegal  Rendition — How 
AND  When  Can  be  Questioned — Manner  of  Arrest — ^Motives 
FOR  Issuance  of  Executive  Warrant — ^Puqitive  From  Justice — 
Jurisdictional  Question — Determination  Quasi  Judicial — When 
Ceases  to  be  Federal  Question. 

1.  Where  the  accused  is  personallj  within  the  jurisdiction  of  the 
demanding  state  and  there  applies  to  the  court  for  his  discharge 
on  habeas  corp%L8,  he  cannot  raise  the  question  as  to  whether  or  not 
he  has  been,  as  a  matter  of  fact,  a  refugee  from  the  justice  of  that 
state  within  the  meaning  of  the  federal  constitution  and  the  act  of 
Congress  authorizing  interstate  extradition. 

2.  The  action  and  conduct  of  the  chief  executive  of  the  state  in 
which  the  accused  was  found  in  issuing  the  executive  warrant  and 
of  the  executive  and  ministerial  officers  acting  in  aid  of  his  war- 
rant, is  a  matter  for  the  consideration  of  the  courts  of  his  state, 
subject  to  the  reviewing  authority  of  the  federal  courts  in  so  far 
as  the  federal  question  is  involved,  and  is  not  a  question  open  to 
examination  or  consideration  by  the  courts  of  a  foreign  state. 

3.  The  warrant  of  the  chief  executive  of  the  state  surrendering 
an  accused  person,  whether  issued  lawfully  or  unlawfully,  has 
accomplished  its  purpose  and  become  functus  officio  as  soon  as  the 
accused  is  delivered  into  the  jurisdiction  of  the  demanding  state, 
and  the  regularity  of  its  issuance  thereupon  ceases  to  be  a  question 
for  judicial  inquiry  on  application  by  the  prisoner  for  his  discharge, 
where  he  is  at  the  time  held  under  due  and  legal  process  issued 
out  of  a  court  of  competent  criminal  jurisdiction  of  the  demanding 
state. 

4.  The  motives  which  prompt  the  chief  executive  of  a  state  to 
issue  his  warrant  for  the  rendition  of  a  prisoner  are  not  proper 
subjects  of  judicial  inquiry.  Such  inquiry  would  be  opposed  to  pub- 
lic policy  and  the  freedom  of  action  of  the  executive  department 
of  government. 

5.  The  fact  that  a  wrong  has  been  committed  against  a  prisoner 
in  the  manner  or  method  pursued  in  subjecting  his  person  to  the 
jurisdiction  of  a  state,  against  the  laws  of  which  he  is  charged 
with  having  transgressed,  can  constitute  no  legal  or  just  reaaon 
why  he  should  not  answer  the  charge  against  him^  when  brought 
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before  the  proper  tribunal.    The  commission  of  an  offense  in  his 
arrest  does  not  expiate  the  offense  with  which  he  is  charged. 

6.  The  jurisdiction  of  a  court  in  which  an  indictment  is  found 
or  an  accusation  is  lodged  is  not  impaired  by  the  manner  in  which 
the  accused  is  brought  before  the  court. 

7.  In  interstate  extradition  the  prisoner  is  onlj  held  under  the 
extradition  process  until  such  time  as  he  reaches  the  jurisdiction 
of  the  demanding  state,  and  is  thenceforth  held  under  the  process 
issued  out  of  the  courts  of  that  state,  and  it  necessarily  follows 
that  there  is  no  longer  a  federal  question  involved  in  his  detention. 

8.  Return  of  the  officer  and  answer  of  the  prisoner  examined 
and  considered  in  this  case,  and,  held,  thai  the  prisoner  is  being 
detained  under  process  duly  and  regularly  issued  by  a  court  of 
competent  criminal  jurisdiction,  and  that  he  is  not  entitled  to  a 
discharge  on  habeas  corpus, 

(Syllabus  by  the  court.) 

APPLICATION  of  Charles  H.  Moyer,  for  a  writ  of  habeas 
corpus.  Writ  issued  and  case  heard  and  considered  on  the 
return  and  supplemental  return  of  the  officer  and  the  answer 
of  the  prisoner,  after  which  writ  is  quashed  and  the  prisoner 
remanded  to  the  custody  of  the  ofl&cer. 

Fred  Milkr,  John  F.  Nugent  and  Edmund  F.  Eichardson, 
for  Petitioner. 

If  the  accused  was  only  constructively  in  the  state  commit- 
tinia:  a  crime  against  it,  although  not  personally  within  its 
borders,  he  has  not  fled  from  it  and  is  not  a  fugitive  from 
justice.     (19  Ency.  of  Law  &  Pr.   87.) 

A  citizen  of  one  state,  charged  in  a  requisition  with  the  con- 
structive commission  of  crime  in  another  state,  from  which 
in  fact  he  had  never  fled,  is  not  a  fugitive  from  justice,  and 
the  determination  of  the  governor  as  to  the  sufficiency  of  the 
facts  alleged  is  not  conclusive.  (Jones  v.  Leonard,  50  Iowa, 
106,  32  Am.  Rep.  116;  WUcox  v.  Nolze,  34  Ohio  St.  520.) 

In  the  case  of  In  re  Mohr,  73  Ala.  503,  49  Am.  Rep.  63,  a 
person  was  arrested  as  a  fugitive  from  justice  on  a  warrant 
issued  by  the  governor  of  Alabama,  in  pursuance  of  a  request 
by  the  governor  of  Pennsylvania,  based  on  an  indictment 
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found  in  that  state,  charging  false  pretenses.  It  was  held  that 
he  might  show,  on  habeas  corpus,  that  he  was  not  in  the  state 
of  Pennsylvania  at  the  time  the  offense  is  alleged  to  have  been 
committed,  and  that  he  has  never  been  there  since. 

In  the  case  of  State  of  Tennessee  v,  Jackson,  the  United 
States  district  court  decided  (36  Fed.  259,  1  L.  R.  A.  370) 
that  the  person  charged  must  be  a  fugitive  from  the  state  in 
which  the  crime  was  conunitted  before  the  executive  authority 
can  be  called  into  action,  and  where  he  is  delivered  up  to  the 
authorities  of  that  state  on  a  request  based  on  a  false  affidavit 
that  he  is  a  fugitive,  he  will  be  released  on  habeas  corpus. 

The  warrant  of  the  executive  is  not  conclusive  of  the  fact  of 
flight.  The  courts,  upon  habeas  corpus,  may  inquire  and  de- 
termine the  fact ;  it  is  at  most  but  prima  facie  evidence.  {In 
re  Cook,  49  Fed.  833 ;  State  v.  Hall,  115  N.  C.  811,  44  Am.  St 
Rep.  501,  20  S.  E.  729,  28  L.  R.  A.  289,  and  citations  in  notes; 
People  V,  Hyatt,  172  N.  Y.  176,  92  Am.  St.  Rep.  706,  64  N.  E. 
825,  60  L.  R.  A.  774;  and  Hyatt  v.  New  York,  188  U.  S.  691, 
47  L.  ed.  657,  23  Sup.  Ct.  Rep.  456.) 

When  it  is  conceded,  or  when  it  is  so  conclusively  proved, 
that  no  question  can  be  made  that  the  person  was  not  within 
the  demanding  state  when  the  crime  is  said  to  have  been  com- 
mitted, and  his  arrest  is  sought  on  the  ground  only  of  con- 
structive presence  at  that  time  in  the  demanding  state,  then 
the  court  will  discharge  the  defendant.  {Munsey  v.  Cloiigh, 
196  U.  S.  364,  49  L.  ed.  515,  25  Sup.  Ct.  Rep.  282.) 

J.  J.  Guheen,  Attorney  General,  Owen  M.  Van  Du>ti, 
Prosecuting  Attorney  of  Canyon  County,  and  J.  H.  Hawley, 
W.  E.  Borah  and  W.  A.  Stone,  for  the  State. 

This  is  not  a  matter  which  can  be  considered  on  habeas  cor- 
pus, for  the  reason  that  the  illegality  of  the  arrest  in  the  place 
from  which  the  parties  were  taken,  or  defects  in  the  warrant 
or  other  proceedings  on  which  the  extradition  proceedings  were 
based,  cannot  entitle  such  parties  to  the  benefit  of  the  writ; 
the  authorities  go  so  far  as  to  hold  that  even  if  the  party  was 
kidnaped  and  brought  into  a  state  for  trial,  that  fact  is  not  of 
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itself  sufficient  to  authorize  such  party's  release,  except  under 
demand  made  by  the  governor  of  the  foreign  state.  {Ex  parte 
Barker,  87  Ala.  4,  13  Am.  St.  Bep.  17,  6  South.  7 ;  Mahon  v. 
Justice,  127  U.  S.  700,  32  L.  ed.  283,  8  Sup.  Ct.  Rep.  1204; 
State  V.  Smith,  1  Bail.  (S.  C.)  283,  19  Am.  Dec.  679;  State  v. 
Boss,  21  Iowa,  467 ;  Dows'  Case,  18  Pa.  St.  37 ;  12  Am.  &  Eng. 
Ency.  of  Law,  607 ;  Church  on  Habeas  Corpus,  sec.  462 ;  19 
Cyc.  of  PI.  &  Pr.  99.) 

The  warrant  and  papers  in  this  state  are  in  proper  form. 
The  duty  of  the  executive  of  Colorado  with  reference  to  them 
was  simply  ministerial,  and  there  is  no  law  either  in  that  state 
or  in  this,  or  any  law  of  the  United  States,  that  makes  it  the 
duty  of  the  arresting  officer  after  the  warrant  from  the  for- 
eign state  has  been  issued  by  its  executive,  to  remain  any 
certain  length  of  time  in  such  foreign  state  in  order  that  pro- 
ceedings may  be  instituted  therein  by  the  arrested  parties. 
{In  re  Sultan,  115  N.  C.  57,  44  Am.  St.  Bep.  433,  20  S.  E.  375, 
28  L.  R.  A.  294.  Also,  see  notes  to  In  re  Fetter,  bl  Am.  Dec. 
389.) 

AILSHIE,  J. — The  prisoner,  Charles  H.  Moyer,  applied  to 
this  court,  through  his  counsel,  for  a  writ  of  habeas  corpus,  re- 
quiring E.  L.  Whitney,  warden  of  the  state  penitentiary,  to 
produce  the  body  of  the  prisoner  at  a  time  and  place  to  be 
designated  by  the  court,  and  to  make  true  return  of  the  cause 
or  causes  of  his  detention.  A  writ  was  thereupon  issued,  and 
the  warden,  at  the  time  designated,  produced  the  body  of  the 
prisoner  in  court,  and  made  return  that  he  was  detaining  him 
under  order  of  the  probate  judge  of  Canyon  county,  and  for 
that  purpose  as  the  agent  of  the  sheriff  of  Canyon  county. 
The  return  contains  a  certified  copy  of  the  order  made  by  the 
probate  judge,  wherein  it  recites  that  the  Canyon  county  jail 
is  an  unfit  place  for  the  detention  of  the  prisoner,  and  orders 
and  directs  that  he  be  temporarily  detained  in  the  state  pen- 
itentiary at  Boise  City.  The  return  further  shows  that  on 
the  twelfth  day  of  February,  1906,  a  complaint,  duly  verified, 
by  Owen  M.  Van  Duyn,  prosecuting  attorney  in  and  for  Can- 
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yon  county,  was  filed  with  M.  I.  Church,  probate  judge  of  that 
county,  charging  the  prisoner,  Charles  H.  Moyer,  with  the 
crime  of  murder  committed  at  Caldwell,  Canyon  county,  on 
the  thirtieth  day  of  December,  1905.     The  return  also  shows 
that  on  the  same  date  a  warrant  of  arrest  was  duly  issued  out 
of  the  probate  court  of  Canyon  county  for  the  apprehension 
and  detention  of  the  accused.    The  return  indorsed  on  the 
warrant  and  made  by  the  sheriff  of  Canyon  county  shows 
that  the  prisoner  was,  on  the  twenty-first  day  of  February, 
1906,   arrested  and  taken  before  the  court.     It  is  further 
shown  that  at  the  time  of  making  the  return  the  grand  jury 
of  Canyon  county  was  in  session,  and  that  the  prisoner  was 
held  subject  to  the  order  of  the  district  court  in  and  for  Can- 
yon county,  and  that  he  had  been  from  time  to  time,  by  order 
of  the  court,  taken  into  court  to  be  present  at  the  impaneling 
of  the  grand  jury.    Before  the  final  hearing  on  the  return  to 
this  writ,  the  warden  made  a  supplemental  return  to  the  effect 
that  on  the  seventh  day  of  March,  1906,  the  grand  jury  in  and 
for  Canyon  county  found  a  true  bill  of  indictment  against  the 
prisoner,  charging  him  with  the  commission  of  the  crime  of 
murder,  at  Caldwell,  in  Canyon  county,  on  the  thirtieth  day 
of  December,  1905,  and  that  the  indictment  was  thereupon 
duly  filed  in  court,  and  that  thereupon  a  bench  warrant  issued 
for  the  arrest  of  the  accused  Charles  H.  Moyer,  and  that  the 
same  was  served,  and  the  prisoner  was  thereafter,  on  the  ninth 
day  of  March,  arraigned  before  the  court,  and  the  time  for 
pleading  to  the  indictment  was  fixed  for  March  16th;  and 
that  the  prisoner  was  thereafter,  by  the  sheriff  of  Canyon 
county,  returned  to  the  state  penitentiary  and  temporarily 
placed  in  charge  of  the  warden  thereof  for  detention,  and  is 
now  held  under  such  authority.     The  petitioner  answered  the 
return  and  supplemental  return  made  by  the  warden,  admit- 
ting all  the  material  and  essential  facts  contained  in  the  re- 
turn ;  he  also  pleaded  further,  separate  and  independent  mat- 
ter, for  the  purpose  of  showing  that  his  imprisonment  and  de- 
tention was  illegal  and  unlawful.     While  quite  voluminous, 
the  substance  of  this  additional  and  independent  matter  con- 
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tained  in  the  answer  is,  that  the  petitioner  is  a  citizen  of  the 
United  States  and  of  the  state  of  Colorado,  residing  in  the  city 
and  county  of  Denver,  and  that  he  has  never  been  within  the 
state  of  Idaho  at  any  time  since  the  twenty-eighth  day  of  Octo- 
ber, 1905,  and  that  he  was  not  in  the  state  of  Idaho  on  the 
thirtieth  day  of  December,  1905,  and  was  not  a  fugitive  from 
the  justice  of  the  state  of  Idaho  within  the  meaning  of  the 
federal  constitution  and  the  act  of  Congress  providing  for 
interstate  extradition,  and  that  he  was  wrongfully  and  unlaw- 
fully removed  from  the  state  of  Colorado  to  the  state  of  Idaho 
in  pursuance  of  an  unlawful  combination  and  conspiracy  en- 
tered into  between  the  governors  of  the  states  of  Idaho  and 
Colorado,  and  the  prosecuting  attorney  of  Canyon  county; 
that  the  governor  of  Colorado  wrongfully  and  unlawfully  hon- 
ored the  requisition  of  the  governor  of  Idaho,  and  wrongfully 
issued  his  warrant  and  order  for  the  arrest  of  the  prisoner  by 
the  authorities  of  the  state  of  Colorado,  and  that  the  prisoner 
was  neither  given  time  nor  opportunity  to  apply  to  either 
the  state  or  federal  courts  for  his  discharge  prior  to  his  de- 
livery to  the  authorities  within  the  jurisdiction  of  the  state  of 
Idaho.  Counsel  for  the  state  moved  to  strike  from  the  answer 
of  the  petitioner  all  matters  leading  up  to  and  involving  the 
extradition  of  the  petitioner  on  the  ground  that  the  same  is 
sham  and  irrelevant  matter.  After  hearing  exhaustive  argu- 
ment, this  motion  was  sustained,  and  it  was  announced  from 
J;he  bench  at  the  time  that  a  written  opinion  would  thereafter 
be  filed  setting  forth  the  views  of  the  court  on  the  questions 
presented. 

It  is  proper  to  first  observe  that  the  extradition  proceedings 
and  process  by  and  under  which  the  prisoner  was  brought 
into  this  state  appear  in  all  respects  regular  and  in  due  form. 

With  the  foregoing  statement  of  the  case,  we  will  pass  at 
once  to  a  consideration  of  the  questions  of  law  involved. 

We  are  of  the  opinion  that  after  the  prisoner  is  within  the 
jurisdiction  of  the  demanding  state,  and  is  there  applying  to 
its  courts  for  relief,  he  cannot  raise  the  question  as  to  whether 
or  not  he  has  been,  as  a  matter  of  fact,  a  fugitive  from  the 
justice  of  the  state  within  the  meaning  of  the  federal  constitu- 


Digitized  by 


Google 


256  In  re  Moter.  [12   Idaho, 

Opinion  of  the  Court — Ailshie,  J. 

tion,  and  the  act  of  Congress.  A  careful  and  diligent  exam- 
ination of  the  many  authorities  touching  upon  this  subject, 
and  the  reasons  that  exist  for  invoking  the  aid  of  the  writ  in 
such  cases,  convince  us  that  the  question  as  to  whether  or  not 
a  citizen  is  a  fugitive  from  justice  is  one  that  can  only  be 
available  to  him  so  long  as  he  is  beyond  the  jurisdiction  of  the 
state  against  whose  laws  he  is  alleged  to  have  transgressed. 
It  is  a  remedy  which  does  not  go  to  the  merits  of  the  case, 
and  does  not  involve  the  inquiry  as  to  whether  or  not  he  is  in 
fact  guilty  or  innocent  of  the  offense  charged.  It  is  a  remedy 
that  merely  goes  to  the  question  of  his  removal  from  the  juris- 
diction in  which  he  is  found  to  the  jurisdiction  against  the  laws 
of  which  he  is  charged  with  offending.  If  these  views  be  cor- 
rect, and  we  believe  they  are,  it  follows  that  so  soon  as  the 
prisoner  is  within  the  jurisdiction  of  the  demanding  state, 
both  the  reason  and  object  for  invoking  this  principle  of  law 
have  ceased  and  can  no  longer  have  any  application.  It  has 
been  held  that  it  ceases  to  be  a  federal  question  so  soon  as  the 
prisoner  invokes  its  aid  within  the  state  from  which  he  is  al- 
leged to  have  fled.  {In  re  Cook,  49  Fed.  841.)  It  must  also 
necessarily  follow  that  the  courts  of  the  state  demanding  the 
prisoner  have  no  jurisdiction  to  inquire  into  the  acts  of  the  ex- 
ecutive of  the  state  delivering  the  prisoner.  The  action  and  con- 
duct of  the  chief  executive  of  the  state  in  which  the  prisoner 
was  found,  and  all  of  the  executive  and  ministerial  officers  act- 
ing in  aid  of  his  warrant  is  a  matter  for  the  consideration  of  the 
courts  of  his  state,  subject  to  the  reviewing  authority  of  the 
federal  courts  in  so  far  as  the  federal  question  is  involved. 
The  warrant  of  the  chief  executive  of  the  state  surrendering 
the  prisoner,  whether  issued  lawfully  or  unlawfully,  has  ac- 
complished its  purpose  and  becomes  fundus  officio,  so  soon  as 
the  prisoner  is  delivered  into  the  jurisdiction  of  the  demand- 
ing state,  and  its  validity  and  the  regularity  of  its  issuance 
thereupon  cease  to  be  questions  open  to  the  consideration  of 
the^eourts  of  the  demanding  state. 

^/^he  prisoner  was  regularly  charged  with  the  commission  of 
a  crime  in  Idaho,  and  against  her  laws.  The  governor  of  Colo- 
rado honored  the  requisition  from  the  governor  of  Idaho,  and 
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thereupon  duly  and  regularly  issued  his  warrant  for  the  arrest 
and  surrender  of  the  accused  to  the  agent  of  the  state  of  Idaho, 
^ia  action  of  the  Colorado  governor  was  at  least  qtiosi  judi- 
cuU  (In  re  Cook,  49  Fed.  841) ;  it  amounts  to  a  determina- 
tion that  the  accused  was  substantially  charged  with  the  com- 
mission of  a  crime  and  was  a  fugitive  from  justice.  {Roberts 
V.  BeiUy,  116  U.  S.  80,  29  L.  ed.  544,  6  Sup.  Ct.  Rep.  291; 
Cookv,  Hart,  146  U.  S.  183,  36  L.  ed.  934,  13  Sup.  Ct.  Rep. 
40.)  Crhe  motive  which  prompted  the  governor  of  a  state 
to  take  such  action  or  make  such  determipation  are  not  proper 
subjects  of  judicial  inquiry.  Such  jnquiry  would  be  opposed 
both  to  the  plainest  principles  of  public  policy  and  the  freedom 
of  action  by  the  executive  within  the  constitutional  authority 
of  that  department  of  government.^  Jurisdiction  to  take  the 
action  complained  of  is  the  test,  and  the  jurisdictional  facts 
are  subject  to  review  by  the  federal  courts  and  courts  of  the 
(urrendering  state  where  they  are  applied  to  before  the  state 
whose  laws  it  is  charged  have  been  violated  acquires  jurisdic- 
tion of  the  person  of  the  accused.  In  the  latter  case  the  ob- 
ject has  been  accomplished,  and  as  has  been  held  in  several 
cases,  there  is  no  process  or  authority  for  returning  the  pris- 
oner to  the  state  in  which  he  was  found.  {Mahon  v.  Jiistice, 
127  U.  S.  700,  32  L.  ed.  283,  8  Sup.  Ct.  Rep.  1204;  approved 
in  Cook  V,  Hart,  146  U.  S.  183,  36  L.  ed.  939,  13  Sup.  Ct.  Rep. 
40;  In  re  Moore,  75  Fed.  834.)  *- 

One  who  commits  a  crime  against  the  laws  of  a  state, 
whether  committed  by  him  while  in  person  on  its  soil  or  ab- 
sent in  a  foreign  jurisdiction,  and  acting  through  some  other 
agency  or  medium,  has  no  vested  right  of  asylum  in  a  sister 
state  (Mdhon  v.  Justice,  supra;  Lctscelles  v,  Georgia,  148  U.  S. 
543,  37  L.  ed.  551,  13  Sup.  Ct.  Rep.  687 ;  Ker  v.  Illinois,  119 
U.  S.  436,  30  L.  ed.  421,  17  Sup.  Ct.  Rep.  225;  In  re  Moore. 
75  Fed.  824),  and  the  fact  that  a  wrong  is  committed  against 
him  in  the  manner  or  method  pursued  in  subjecting  his  per- 
son to  the  jurisdiction  of  the  complaining  state,  and  that  such 
wrong  is  redressible  either  in  the  civil  or  criminal  courts,  can 
constitute  no  legal  or  just  reason  why  he  himself  should  not  an- 
Idaho,  Vol.   12—17 
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swer  the  charge  against  him  when  brought  before  the  proper 
tribunal.  The  prisoner  does  not  represent  in  his  person  the 
sovereignty  of  either  the  demanding  or  surrendering  state 
and  is  in  no  position  to  speak  for  either ;  on  the  other  hand,  if 
any  offense  was  committed  in  course  of  his  rendition,  it  was 
clearly  an  offense  against  the  laws  of  one  or  both  of  those 
states;  but  neither  state  is  here  complaining.  {People  v. 
Pratt,  78  Cal.  349,  20  Pac.  733.) 

No  case  has  been  called  to  our  attention,  and,  in  fact,  we 
have  been  unable  to  find  any  instance  where  the  prisoner  has 
alleged  as  a  ground  for  his  discharge  a  like  state  of  facts  to 
those  set  up  in  the  answer  in  this  case,  and  to  which  the  mo- 
tion is  here  directed.  We  have,  however,  examined  several  au- 
thorities in  which  the  same  course  of  reasoning  adopted  by  the 
courts,  in  holding  that  the  prisoner  should  not  be  discharged, 
is  equally,  and  as  logically,  applicable  to  the  facts  of  this  case. 

Professor  Peabody,  sometime  lecturer  on  Criminal  Law,  be- 
fore the  Harvard  Law  School,  in  his  text  on  Interstate  Extradi- 
tion, at  page  99,  19  Cyclopedia,  states  the  general  principle 
touching  the  rights  of  prisoners  illegally  brought  into  a  juris- 
diction as  follows:  *'It  is  not  a  cause  for  exemption  from  pros- 
ecution for  a  crime  that  the  accused  was  illegally  arrested  in 
another  state  and  unlawfully  brought  within  the  jurisdiction 
of  the  state  against  which  he  offended;  he  is  not  protected 
from  prosecution  even  if  he  is  kidnaped  in  the  other  state  and 
brought  into  the  state  without  a  semblance  of  right.  It  fol- 
lows, therefore,  that  he  is  not  wronged  by  being  subjected  to 
its  jurisdiction,  although  the  requisition  proceedings  were  not 
strictly  legal.  As  the  state  to  which  a  person  has  been  il- 
legally brought  may  hold  him  to  answer  for  his  offenses  against 
it,  it  may  arrest  and  surrender  him  on  extradition  proceed- 
ings to  answer  for  his  offenses  against  another  state.  The 
state  from  which  he  was  wrongfully  taken  has  no  redress  ex- 
cept to  demand  the  extradition  of  the  abductors  that  they  in 
turn  may  be  prosecuted  by  it." 

In  Mahon  v.  Justice,  supra,  a  case  in  which  a  controversy 
arose  between  the  states  of  West  Virginia  and  Kentucky,  over 
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the  kidnaping  of  the  prisoner  Mahon  from  the  state  of  West 
Virginia,  Justice  Field,  after  stating  the  nature  of  the  contro- 
versy, said :  *  *  The  only  question,  therefore,  presented  for  our 
determination,  is  whether  a  prisoner  indicted  for  a  felony  in 
one  state,  forcibly  abducted  in  another  state  and  brought  to 
the  state  where  he  was  indicted,  by  parties  acting  without 
warrant  or  authority  of  law,  is  entitled  under  the  constitution 
or  laws  of  the  United  States,  to  release  from  detention  under 
the  indictment  by  reason  of  such  forcible  and  unlawful  ab- 
duction.*'   In  passing  upon  the  question  thus  stated,  that  dis- 
tinguished jurist  said:  **Afl  to  the  removal  from  the  state  of 
the  fugitive  from  justice  in  a  way  other  than  that  which  is  pro- 
vided by  the  second  section  of  the  fourth  article  of  the  constitu- 
tion, which  declares  that  'a  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who  shall  flee  from  justice,  and 
be  found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivered  up,  to 
be  removed  to  the  state  having  jurisdiction  of  the  crinke, '  and 
the  laws  passed  by  Congress  to  carry  the  same  into  effect — 
it  is  not  perceived  how  that  fact  can  affect  his  detention  upon 
a  warrant  for  the  commission  of  a  crime  within  the  state  to 
which  he  is  carried.     The  jurisdiction  of  the  court  in  which 
the  indictment  is  found  is  not  impaired  by  the  manner  in 
which  the  accused  is  brought  before  it.     There  are  many  ad- 
judications to  this  purport  cited  by  counsel  on  the  argument, 
to  some  of  which  we  will  refer.''    The  opinion  closes  as  fol- 
lows :  * '  So  in  this  case  we  will  say  that,  whatever  effect  may 
be  given  by  the  state  court  to  the  illegal  mode  by  which  the 
defendant  was  brought  from  another  state,  no  right  secured 
under  the  constitution  or  laws  of  the  United  States  was  vio- 
lated by  his  arrest  in  Kentucky  and  imprisonment  there,  upon 
the  indictment  found  against  him  for  murder  in  that  state." 
In  He   Cook,  supra,  the  United  States  circuit  court  had 
under  consideration  the  validity  of  an  extradition  granted  by 
the  governor  where  the  party  in  fact  had  not  been  in  the  de- 
manding state  at  the  time  the  offense  was  committed,  and  the 
court,  speaking  of  the  validity  of  the  executive  warrant,  said : 
**Hi8  warrant,  unassailed  by  competent  authority,  is  complete 
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justification  for  the  arrest  and  surrender  of  the  alleged 
fugitive.  When  so  delivered,  by  virtue  of  such  warrant,  his 
surrender  is  lawful,  and  the  demanding  state  obtains  rightful 
possession  of  his  person,  and  may  lawfully  subject  him  to  its 
criminal  process  for  the  offense  charged.  The  executive  war- 
rant has  then  spent  its  force.  It  is  no  longer  operative.  The 
alleged  offender  is  no  longer  subjected  to  deprivation  of  liberty 
by  virtue  thereof,  but  is  rightfully  held  under  the  process  of 
the  state.  When  that  has  happened,  no  federal  question  re- 
mains  The  fact  of  flight  may  be  in  a  sense  jurisdiction- 
al to  removal,  as  one  says  a  criminal  court  has  jurisdiction  only 
of  crime.  But  such  court  has  jurisdiction  to  determine 
whether  a  certain  act  charged  to  have  been  committed  is  or 
is  not  a  crime.  Its  decision  therein,  although  erroneous,  is 
not  void.  So  here,  the  jurisdiction  to  determine  the  fact  of 
flight  is  lodged  with  the  executive.  He  has  jurisdiction  of 
the  subject  matter.  His  warrant  is  valid  until  his  determina- 
tion of  the  fact  of  flight  is  properly  reversed.  When,  there- 
fore, such  valid  warrant  has  been  executed,  the  surrender 
thereunder  is  lawful,  and  the  party  lawfully  subjected  to  the 
state  jurisdiction."  The  later  case  was  appealed  to  the  su- 
preme court,  and  in  Cook  v.  Hart,  146  U.  S.  183,  36  L.  ed.  934, 
13  Sup.  Ct.  Rep.  40,  the  lower  court  was  affirmed,  and  Justice 
Brown,  who  wrote  the  opinion  on  appeal,  made  the  following 
observations:  **It  is  proper  to  observe  in  this  connection  that, 
assuming  the  question  of  flight  to  be  jurisdictional,  if  that 
question  be  raised  before  the  executive  or  the  courts  of  the 
surrendering  state,  it  is  presented  in  a  very  different  aspect 
after  the  accused  has  been  delivered  over  to  the  agent  of  the 
demanding  state,  and  has  actually  entered  the  territory  of  that 
state,  and  is  held  under  the  process  of  its  courts."  In  Ex 
part's  Johnson,  167  U.  S.  120,  42  L.  ed.  103,  17  Sup.  Ct  Eep. 
735,  the  court  made  the  distinction  between  the  service  of  civil 
process  and  that  of  criminal  process,  where  the  party  had  been 
wrongfully  brought  into  the  jurisdiction,  and  said:  ** Indeed, 
there  are  many  authorities  which  go  to  the  extent  of  holding 
that  in  criminal  cases  a  forcible  abduction  is  no  sufficient 
reason  why  the  party  should  not  answer  when  brought  within 
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the  jurisdiction  of  the  court  which  has  the  right  to  try  him 
for  such  an  offense  and  presents  no  valid  objection  to  his  trial 

in  such  court The  law  will  not  permit  a  person  to  be 

kidnaped  or  decoyed  within  the  jurisdiction  for  the  purpose 
of  being  compelled  to  answer  to  a  mere  private  claim,  but  in 
criminal  cases  the  interests  of  the  public  override  that  which 
is,  after  all,  a  mere  privilege  from  arrest."  To  the  same  ef- 
fect, see  Dow's  Case,  18  Pa.  St.  37 ;  Ex  parte  Ker,  18  Fed.  167 ; 
State  V.  Smith,  1  Bail.  (S.  C.)  283,  19  Am.  Dec.  697;  12  Am. 
&  Eng.  Ency.  of  Law,  607 ;  Eaton  v.  West  Virginia,  91  Fed. 
760,  34  C.  C.  A.  68 ;  Kingen  v.  Kelley,  3  Wyo.  571,  28  Pac. 
38,  15  L.  R.  A.  177;  Ex  parte  Barker,  87  Ala.  4,  13  Am.  St. 
Rep.  17,  6  South.  7;  State  v.  Ross,  21  Iowa,  467;  State  v, 
Patterson,  116  Mo.  505,  22  South.  696;  Boolin  v.  State,  26 
Tex.  App.  121,  9  S.  W.  737;  State  v.  Glover,  112  N.  C.  896,  17 
S.  E.  925. 

Counsel  for  petitioner  lay  much  stress  on  the  proposition 
that  neither  an  individual  nor  the  state  can  be  allowed  to  gain 
an  advantage  by  means  of  an  unlawful  or  wrongful  act.  That 
proposition  is  true,  but  to  gain  an  advantage  means  to  obtain 
a  superiority  of  position  or  opportunity  which  would  not  ap- 
pear to  have  been  done  in  such  a  case  as  this,  admitting  all 
the  facts  charged  to  be  true.  Where  the  state  accuses  a  per- 
son of  the  conmiission  of  an  offense  against  its  laws,  the  mere 
apprehension  of  the  accused,  although  in  an  unlawful  manner, 
and  subjecting  him  to  the  jurisdiction  of  the  courts  to  answer 
the  charge  cannot  amount  to  a  legal  advantage  any  more  than 
if  the  accused  had  voluntarily  surrendered  himself  to  the  au- 
thorities. The  wrongful  or  unlawful  means  employed  in  mak- 
ing an  arrest,  however  criminal  they  might  be,  could  not  be 
chargeable  to  the  sovereignty,  which  can  commit  no  crime, 
but  would  be  the  crime  of  the  individual  who  conunitted  the 
act  and  would  furnish  no  reason  or  justification  for  discharg- 
ing the  prisoner  when  brought  before  the  court.  If,  therefore, 
a  crime  should  be  committed  by  any  person  in  abducting,  ap- 
prehending or  arresting  the  accused,  such  person  may  be  held . 
to  answer  in  the  proper  jurisdiction  for  the  commission  of  the 
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offense.     But  the  commission  of  the  latter  offense  does  not 
expiate  the  former. 

Numerous  authorities  are  cited  on  behalf  of  petitioner  to 
the  effect  that  a  lawful  rendition  cannot  be  had  of  one  who 
was  not  in  fact  within  the  demanding  state  wben  the  offense 
is  charged  to  have  been  committed.     The  latest  and  highest 
authority  that  has  been  brought  to  our  attention  on  this  phase 
of  the  case  is  Hyatt  v.  New  York,  188  U.  S.  691,  47  L.  ed.  657, 
33  Sup.  Ct.  Rep.  456 ;  S.  C,  172  N.  Y.  176,  92  Am.  St.  Rep.  706. 
64  N.  E.  825,  60  L.  R.  A.  774.    As  we  have  heretofore  said,  the 
question  as  to  whether  or  not  the  prisoner  was  in  fact  a  refugee 
from  justice  cannot  arise  at  this  time  in  the  case  at  bar.     Ex- 
cept for  the  construction  placed  on  the  second  clause  of  sec- 
tion 2  of  the  fourth  article  of  the  constitution  of  the  United 
States,  and  section  5278  of  the  United  States  Revised  Statutes, 
by  the  highest  court  of  the  land,  we  should  undoubtedly  incline 
to  the  belief  that  they  were  designed  and  intended  to  author- 
ize the  extradition  of  any  person  who  has  offended  against  the 
laws  of  one  state  and  is  thereafter  found  in  another  state. 
It  would  seem  that  by  the  language:  **Who  shall  flee  from 
justice, '  *  is  rather  meant  a  flight  from  a  punishment — a  pen- 
alty or  condition  which  would  follow  capture  and  conviction — 
than  a  flight  from  a  place  or  the  territorial  limits  of  the  out- 
raged commonwealth.     The  pursuing  hand  of  justice  demand- 
ing vindication  and  vengeance  is  a  much  stronger  inducement 
to  flight  than  the  mere  discomforts  of  place  or  the  horrors  or 
dislike  of  state  lines.     While  the  belief  just  expressed  is  the 
unanimous  view  of  this  court  as  to  the  real  purpose  and  in- 
tent of  the  extradition  clause  of  the  federal  constitution,  it 
amounts  to  the  merest  observation  in  this  case  and  in  no  re- 
spect influences  its  decision.     We  are  not  unmindful  of  the 
fact  that  the  almost  uniform  current  of  authority,  both  fed- 
eral and  state,  is  to  the  effect  that  the  flight  must  be  from  a 
place,  namely,  from  the  territorial  limits  of  the  state  demand- 
ing the  prisoner.     It  is  worthy  of  note,  however,  that  under 
that  line  of  authority,  as  was  suggested  on  the  argument  of 
this  case,  an  assassin  on  the  Oregon  bank  of  the  great  water- 
way that  marks  our  western  boundary  might,  by  firing  across 
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the  stream,  murder  numbers  of  our  citizens,  and  be  exempt 
from  extradition,  and  go  free  from  punishment.  In  this  re- 
spect, the  views  expressed  by  Mr.  Justice  Clark  in  the  extra- 
ordinary case  of  State  v.  Hall,  115  N.  C.  811,  44  Am.  St.  Bep. 
501,  20  S.  E.  729,  28  L.  R.  A.  293,  are  worthy  of  considera- 
tion. 

Counsel  place  considerable  stress  on  In  re  Robinson,  29  Neb. 
135,  26  Am.  St.  Rep.  378,  45  N.  W.  267,  8  L.  R.  A.  398,  a  case 
where  the  supreme  court  of  Nebraska  ordered  a  prisoner  dis- 
charged because  he  had  been  forcibly  brought  into  the  state 
without  requisition  process.  That  case  does  not  meet  the  facts 
of  the  case  at  bar ;  besides,  it  seems  to  rest  on  the  rule  adopted 
in  civil  cases  rather  than  that  applied  to  criminal  cases.  The 
statement  there  made  as  to  the  current  of  authority  on  the 
question  of  interstate  extradition  leaves  it  open  to  the  crit- 
icism that  it  is  not  a  sound  or  carefully  considered  case.  In 
fact,  the  weight  of  authority  is  entirely  the  other  way,  as  will 
be  seen  from  an  examination  of  Lascelles  v.  State,  148  U.  S. 
537,  37  L.  ed.  552,  13  Sup.  Ct.  Rep.  687 ;  Lascelles  v.  State, 
90  Ga.  347,  35  Am.  St.  Rep.  216,  220,  16  S.  E.  945,  946.  See 
11  Rose's  Notes  on  U.  S.  Rep.,  p.  239. 

The  motion  having  been  sustained,  the  case  remains  here  on 
the  answer  of  the  warden  which  is  admitted  to  be  true.  The 
prisoner  has  been  indicted  on  the  charge  of  murder ;  and  for 
the  purposes  of  this  case,  whether  as  a  principal  or  accessory, 
is  immaterial  under  our  statute  (Rev.  Stats.,  sees.  7679,  7698 ; 
Territory  v.  Guthrie,  2  Idaho,  432,  17  Pac.  39)  ;  as  is  also  the 
question  as  to  whether  he  was  within  or  without  the  state  at 
the  time  of  the  alleged  commission  of  the  offense.  (Rev. 
Stats.,  sees.  6331,  7481.)  The  proceedings  appear  regular  on 
the  face  of  the  returns,  and  in  conformity  with  the  laws  of  the 
state,  and  since  the  prisoner  is  being  held  under  process  duly 
and  regularly  issued  by  a  court  of  competent  criminal  jurisdic- 
tion, we  are  conmianded  by  statute  to  remand  him  to  custody. 
The  writ  is  quashed,  and  the  prisoner  is  remanded  to  the  cus- 
tody of  the  officer. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(April   14.   1906.)' 

In  re  WILLIAM  D.  HAYWOOD. 
[85  Pae.  902.] 

APPLICATION  of  William  D.  Haywood  for  a  writ  of  habeas 
corpus.  Writ  issued,  and  case  heard  and  considered  on  the 
return  and  supplemental  return  of  the  officer  and  the  answer 
of  the  petitioner.  Writ  qiMshed,  and  prisoner  remanded  to 
the  custody  of  the  officer. 

Fred  Miller,  John  F.  Nugent  and  Edmund  F.  Richardson, 
for  the  Petitioner. 

John  J.  Guheen,  Attorney  General,  Owen  M.  Van  Dujrn, 
Prosecuting  Attorney  of  Canyon  County,  and  James  H.  Haw- 
ley,  W.  E.  Borah  and  W.  A.  Stone,  for  the  State. 

Per  CURIAM. — The  facts  in  this  case  are  substantially 
the  same  as  In  re  Moyer,  {ante^  p.  250,  85  Pac.  190),  just  de- 
cided by  this  court,  and  upon  the  authority  of  that  case,  and 
for  the  reasons  therein  stated,  the  writ'  is  quashed^  and  the 
prisoner  remanded  to  the  custody  of  the  officer. 


(April  14,  1«06.) 

In  re  GEORGE  A.  PETTIBONE. 
[85  Pac.  902.] 

APPLICATION  of  George  A.  Pettibone  for  a  writ  of  habeas 
corpus.  Writ  issued,  and  cause  heard  and  considered  on  the 
return  and  supplemental  return  of  the  officer  and  the  answer 
of  the  petitioner.  Writ  quashed,  and  prisoner  remanded  to 
the  custody  of  the  officer. 
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Pred  Miller,  John  F.  Nugent  and  Edmund  P.  Richardson, 
r  the  Petitioner. 

John  J.  Guheen,  Attorney  General,  Owen  M.  Van  Duyn, 
osecuting  Attorney  of  Canyon  County,  and  James  H.  Haw- 
\  W.  E.  Borah  and  W.  A.  Stone,  for  the  State. 

Per  CURIAM. — The  facts  in  this  case  are  substantially  the 
ne  as  In  re  Moyer,  {ante,  p.'250,  85  Pac.  190),  just  decided 
this  court,  and  upon  the  authority  of  that  case,  and  for 
J  reasons  therein  stated,  the  writ  is  quashed,  and  the  pris- 
sr  is  hereby  remanded  to  the  custody  of  the  officer. 


(April   16,   1906.) 

E.  NOBLE,  State  Veterinary  Surgeon,  Petitioner  and 
Plaintiff,  v.  ROBERT  S.  BRAGAW,  State  Auditor,  De- 
fendant. 

[85   Pac.   903.] 

NSTITUTIONAL   LaW — REPEAL,    AMENDMENT    AND    BEYISION    OF   LEGIS- 
LATIVE Act — Publication  of  Section  as  Amended — State  Veteb- 

INABT  SUBOEON — DUTIES  OF — RULE  OF   StATUTOEY  CONSTBUCTION — 

Aboushment  of  Office — Duties  Imposed  on  Othebs — Express 
AND  Implied  Repeals — Amendatoby  Acts — Act  Pabt  Constitu- 
tional AND  Pabt  Unconstitutional. 

1.  Before  a  legislative  act  is  held  unconstitutional,  it  should 
appear  beyond  a  reasonable  doubt  that  it  infringes  some  provision 
of  the  constitution.  Section  18  of  article  3  of  the  state  constitution 
prohibits  the  legislature  from  revising  or  amending  any  act  by 
mere  reference  to  its  title  and  commands  that  the  section  as 
amended  shall  be  set  forth  and  published  at  full  length. 

2.  Said  section  of  the  constitution  does  not  require  the  whole 
act  containing  the  section  amended  to  be  republished  in  full;  it 
only  requires  republication  of  the  section  amended. 

3.  An  act  approved  February  6,  1905  (Sess.  Laws  1905,  p.  39), 
is  an  act  for  the  suppression  of  contagious  and  infectious  diseases 
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among  livestock^  and  repeals  certain  provisions  of  an  act  entitled, 
'*An  act  to  suppress  contagious  and  infectious  diseases  of  sheep, 
etc.,"  approved  March  7,  1901  (Sees.  Laws  1901,  p.  142),  and  con- 
tinues in  force  certain  provisions  of  said  act  relative  to  the  au- 
thority and  duties  of  the  state  sheep  inspector  and  his  depu- 
ties, and  imposes  those  duties  on  the  state  veterinary  surgeon 
and  those  under  him. 

4.  Under  the  provisions  of  said  section  18,  article  3  of  the  con- 
stitution, a  repeal  may  be  made  of  a  certain  section  or  of  an  entire 
act  without  republishing  the  whole  of  the  same,  as  said  section  of 
the  constitution  has  no  application  to  repeals,  but  only  to  revisions 
and   amendments. 

5.  Section  39  of  the  act  of  1905  provides,  among  other  things, 
that  its  provisions  should  not  be  so  construed  as  repealing  any 
provision  of  the  act  of  1901  not  inconsistent  with  or  in  conflict  with 
the  provisions  of  the  act  of  1905,  and  then  declares  that  the  remain- 
ing provisions  of  the  act  of  1901  and  the  act  of  1905  should  be 
construed  together  for  the  purpose  of  carrying  out  the  objects 
sought  by  each,  to  wit,  the  eradication  of  contagious  and  infectious 
diseases  among  the  livestock  in  the  state.  That  is  only  an  an- 
nouncement of  the  legislative  intent  and  correctly  states  the  rule 
applicable  to  the  construction  of  two  acts  or  two  laws  bearing  on 
the  same  subject. 

6.  The  act  of  1905  abolishes  the  office  of  state  sheep  inspector  and 
his  deputies,  and  in  their  place  creates  the  office  of  state  veter- 
inary surgeon,  assistants  and  livestock  inspectors,  and  to  that  ex- 
tent repeals  the  act  of  1901.  Said  act  of  1905  prescribes  many  of 
the  duties  of  said  last-mentioned  officers,  and  in  addition  requires 
them  to  perform  all  of  the  duties  required  by  the  act  of  1901  to  be 
performed  by  the  state  sheep  inspector  and  deputies  not  repealed 
by  said  act  of  1905. 

7.  The  al)olishment  of  an  appointive  office  by  an  aet  of  the 
legislature  and  imposing  the  duties  of  such  office  on  another  officer 
without  enumerating  in  detail  such  duties,  in  no  manner  violates 
the  provisions  of  section  18,  article  3  of  the  constitution. 

8.  Neither  express  nor  implied  repeals  come  within  the  constitu- 
tional inhibition  contained  in  said  section  18,  article  3  of  the  con- 
stitution. 

9.  Two  or  more  laws  relating  to  the  same  subject,  or  different 
parts  of  the  same  subject,  are  not  necessarily  amendatory  to. each 
other  within  the  meaning  of  the  provisions  of  said  section  18  of 
article  3  of  the  constitution,  although  they  may  be  construed  in 
pari  materia. 

(Syllabus  by  the  court.) 
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IlPPLICATION  for  a  writ  of  mandate  to  compel  the  state 
litor  to  issue  a  state  warrant  in  payment  of  the  state 
srinary  surgeon's  salary.     Writ  granted. 

tiehards  &  Ilaga,  for  Plaintiff. 

ivery  possible  presumption  is  to  be  indulged  in  favor  of 
validity  of  the  statute.  {Fletcher  v.  Peck,  6  Cranch,  128, 
.  ed.  162 ;  Ogden  v.  Saunders,  12  Wheat.  270,  6  L.  ed.  606 ; 
Iger  v,  Kansas  City,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct. 
).  273.) 

lection  3,  article  18,  of  the  Idaho  constitution  does  not  ap- 
to  acts  that  do  not  purport  to  amend  or  revise.  It  has  no 
)lication  to  amendments  by  implication,  or  to  repeals, 
ler  express  or  by  implication;  it  does  not  require  all  the 
on  that  particular  subject  to  be  republished  in  full ;  it  only 
aires  the  republication  of  the  section  which  it  purports  to 
jnd,  and  if  the  amendment  is  caused  by  implication,  no  re- 
►lication  is  necessary.  {Gilbert  v.  Moody,  3  Idaho,  3,  25 
I.  1092.) 

'he  leading  case  on  the  construction  of  such  constitutional 
vision  as  is  now  before  the  court  is  People  v,  Mahaney,  13 
:h.  496.  See,  also,  Evernham  v,  Hulit,  45  N.  J.  L.  53; 
wer  Circle  B.  R,  Co.  v.  N ester,  10  Colo.  403,  15  Pac.  714: 
pie  V.  Wright,  70  111.  388 ;  Long  v.  Sulliva^i,  21  Colo.  109, 
Pac.  359;  Warren  v,  Crosby,  24  Or.  558,  34  Pac.  661; 
ihem  Counties  Investment  Co,  v.  Sears,  30  Or.  388,  41  Pac. 
,  35  L.  E.  A.  188 ;  Hellman  v.  Shoulters,  114  Cal.  136,  44 
I.  915,  45  Pac.  1057 ;  Lake  v.  State,  18  Fla.  501 ;  State  v. 
n,  8  W.  Va.  720;  State  v.  Moore,  48  Neb.  870,  67  N.  W. 
;  County  Commrs,  of  Dorchester  Co,  v.  Meekins,  50  Md.  28, 
State  V.  Bennett  (Mo.),  11  S.  W.  264;  State  v.  Scott,  32 
sh.  279,  73  Pac.  365;  State  v.  Bogers,  107  Ala.  444,  19 
th.  909,  32  L.  E.  A.  520 ;  Arnoult  v.  New  Orleans,  11  La. 
1.  54;  State  v.  Miller,  100  Mo.  439,  13  S.  W.  677;  Johnson 
iartin,  75  Tex.  33,  12  S.  W.  321;  26  Am.  &  Eng.  Ency.  of 
ir,  2d  ed.,  711,  714;  State  v.  Jones,  9  Idaho,  693,  75 
.  819 ;  School  Directors  v.  School  Directors,  135  111.  464  j 
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28  N.  E.  49.  Where  one  construction  of  ambiguous  words  in 
an  amendatory  act  would  render  it  obnoxious  to  this  con- 
stitutional inhibition,  and  another  construction  would  render 
it  valid,  the  latter  must  be  adopted.  (26  Am.  &  Eng.  Ency. 
of  Law,  707 ;  Horkey  v.  Kendall,  53  Neb.  522,  68  Am.  St.  Rep. 
623,  73  N.  W.  953 ;  State  v,  Frank,  60  Neb.  327,  83  N.  W.  74.) 
An  act  will  not  be  held  unconstitutional  merely  because 
there  may  be  persons  to  whom  or  cases  in  which  it  cannot  in 
all  respects  constitutionally  apply. 

The  objections  urged  by  defendant  as  to  its  being  impos- 
sible to  determine  what  portions  of  the  old  act  are  left  intact 
by  reason  of  the  reference  thereto  made  in  section  39  of  the  act 
of  1905  are  not  available  as  to  him  and  as  against  plaintiff. 
(Airy  v.  People,  21  Colo.  144,  40  Pac.  362 ;  McKinney  v.  State, 
3  Wyo.  719,  30  Pac.  293,  295,  16  L.  R.  A.  710;  Newman  v.  Peo- 
ple, 23  Colo.  300,  47  Pac.  278;  Cooley's  Constitutional  Limita- 
tions, 5th  ed.,  197;  Davidson  v.  Von  Detten,  139  CaL  467, 
73  Pac.  189.) 

J.  J.  Guheen,  Attorney  General,  and  Edwin  Snow,  for  De- 
fendant. 

The  act  of  March  6,  1905,  by  the  provisions  of  section  39, 
clearly  and  in  terms  amends  the  act  of  the  legislature  approved 
March  7,  1901  (Sess.  Laws  1901,  p.  142) ;  and  by  reason  of 
such  amendment  the  entire  act  of  March  6,  1905,  becomes 
interwoven  with  the  portions  of  the  act  of  1901  so  amended,  so 
that  the  whole  act  of  March  6,  1905,  is  thereby  rendered  void. 
{Warren  v.  Crosby,  24  Or.  558,  34  Pac.  661.) 

Sections  of  the  constitution  similar  to  the  one  involved  in 
this  case  are  common  in  the  constitutions  of  most  of  the 
states.  The  books  are  full  of  cases  in  which  similar  attempts 
were  made  to  evade  these  constitutional  provisions.  Some 
of  these  amended  sections  of  the  law  by  title;  others  in- 
grafted  further  provisions  of-  the  law  upon  sections  which 
were  referred  to  only  by  stating  the  substance  of  them ;  and 
still  other  cases  simply  set  forth  certain  new  provisions  of 
the  law,  but  which,  in  their  very  nature,  had  to  be  construed 
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in  connection  with  existing  legislation,  or  must  otherwise 
have  become  entirely  inoperative.  {Bamhill  v,  Teague,  96 
Ala.  207,  11  South.  U^;  In  re  Buelow,  98  Fed.  86;  Copland 
V.  Pine,  26  Wash.  481,  90  Am.  St.  Rep.  769,  67  Pac.  227; 
Stricklett  v.  State,  31  Neb.  674,  48  N.  W.  820;  Cooley's  Con- 
stitutional Limitations,  7th  ed.,  p.  214;  Sutherland  on  Stat- 
utory Construction,  2d  ed.,  sec.  231,  and  cases  there  cited; 
44  Century  Digest,  col.  2695,  where  a  large  number  of  cases 
are  given;  26  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  707; 
Lehman  v.  McBride,  15  Ohio  St.  602 ;  Tuskaloosa  Bridge  Co. 
V.  Olmstead,  41  Ala.  9;  Miller  v.  Berry,  101  Ala.  531,  14 
South.  655;  Earing  v.  State,  51  N.  J.  L.  386,  17  Atl.  1079; 
State  V.  Beddo,  22  Utah,  432,  63  Pac.  96  (followed  in  several 
subsequent  cases) ;  Judson  v,  Bessemer,  87  Ala.  240,  6  South. 
267,  4  L.  R.  A.  742;  Beard  v,  Wilson,  52  Ark.  290,  12  S. 
W.  567;  Dodd  v.  State,  18  Ind.  56;  Haverly  v.  State,  63  Neb. 
83,  88  N.  W.  171;  In  re  House  RoU  No.  284,  31  Neb.  505, 
48  N.  W.  275;  French  v.  Woodward,  58  Mo.  m-,  Walker  v. 
Caldwell,  4  La.  Ann.  297;  State  v.  Quiney,  55  Kan.  532,  4U 
Pac.  926.) 

Fremont  Wood  and  Edgar  Wilson,  amid  curiae. 

We  contend  that  section  39  of  the  act  known  as  the  state 
veterinary  law  clearly  revised  and  is  amendatory  of  the  law 
creating  the  oflSce  of  sheep  inspector,  prescribing  his  duties, 
etc.,  approved  March  7,  1901,  and  that  it  therefore  violates 
section  18  of  article  3  of  our  state  constitution. 

It  is  absolutely  impossible  to  read  the  act  of  1905  and  know 
what  the  law  on  the  subject  is  without  a  judicial  interpreta- 
tion of  every  section  of  the  act  of  1901.  To  prevent  this  con- 
dition of  affairs  arising  in  legislation  the  above  section  of 
our  constitution  was  adopted.  (Citing,  in  addition  to  author- 
ities cited  by  counsel  for  defendant,  23  Am.  &  Eng.  Ency. 
ot  Law,  278,  and  following:  Evernham  v.  Hulit,  45  N.  J.  L. 
53;  State  v.  Parsons,  40  N.  J.  L.  123;  Colwell  v.  Chamberlain, 
43  N.  J.  L.  388 ;  Campbell  v.  Board  of  Pharmacy.  45  N.  J.  L. 
241;  State  v.  McNeal  {Christie  v.  Bayonne),  48  N.  J.  L.  407, 
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5  Atl.  805;  State  v.  Morrey,  23  Utah,  273,  64  Pac.  764;  State 
V.  Buker,  23  Utah,  276,  64  Pac.  1118;  Denver  Circle  R.  Co. 
V.  N ester,  10  Colo.  403,  15  Pac.  715 ;  Long  v.  Sullivan,  21  Colo. 
109,  40  Pac.  359.) 

A  simple  inspection  of  the  state  veterinary  law  of  1905 
clearly  shows  that  it  sought  to  amend  specifically,  and  not 
by  implication,  the  state  sheep  inspector  law  of  1901,  and  it 
attempted  to  do  this  without  setting  forth  in  full  the  law  of 
1901,  or  any  section  thereof  as  thus  amended.  If  the  legis- 
lature can  do  this  in  this  instance,  then  it  can  do  it  in  any 
instance,  and  section  18  of  article  3  of  our  constitution  would 
be  an  absolute  nullity. 

SULLIVAN,  J. — This  is  an  application  for  a  writ  of 
mandate  to  the  auditor  of  the  state  to  compel  him  to  issue 
certain  state  warrants  to  the  plaintiff  on  account  of  his  salary 
as  state  veterinary  surgeon,  and  for  certain  expenses  con- 
nected with  said  office.  The  defendant  answered  the  petition 
for  the  writ  and  put  in  issue  the  constitutionality  of  the  act 
creating  the  office  of  veterinary  surgeon,  which  was  approved 
March  6,  1905,  and  is  entitled,  **An  act  to  suppress  con- 
tagious and  infectious  diseases  among  livestock;  creating  a 
livestock  sanitary  board  and  providing  for  its  appointment; 
to  create  the  office  of  state  veterinary  surgeon,  providing  for 
his  appointment  and  fixing  his  compensation,  providing  for 
the  appointment  of  assistant  veterinary  surgeons  and  live- 
stock inspectors  and  fixing  their  compensation;  prescribing 
penalties  for  the  failure  to  comply  with  the  provisions  of 
this  act;  creating  a  livestock  sanitary  fund  and  providing 
for  the  levying  of  a  tax  therefor."  (Sess.  Laws  1905,  p.  39.) 
Said  act  was  evidently  passed  pursuant  to  the  provisions  of 
section  1  of  article  16  of  our  state  constitution.  This  act 
belongs  to  that  class  of  legislation  known  as  police  regula- 
tions and  is  under  the  head  of  police  powers,  which  powers 
embrace  the  powers  of  the  government  to  preserve  and  pro- 
mote the  public  welfare,  the  safety,  the  health,  good  order 
and  hr.ppiness  of  the  people,  and  authorize  the  establishment 
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ich  rules  and  regulations  for  the  conduct  of  all  persons, 
for  the  use  and  management  of  all  property  as  may  be 
iucive  to  the  public  interest  and  welfare  of  the  people. 

act  contains  forty  sections  and  appears  to  be  a  very 
fully  drawn  act  covering  the  entire  subject  contained  in 
title,  its  main  purpose  being  to  eradicate  infectious  and 
agious  diseases  from  the  livestock  of  the  state.  The 
cipal  contention  arises  over  the  provisions  of  section  39 
iid  act,  which  is  as  follows:  *'This  act  is  intended  to  re- 

those  provisions  of  that  certain  act  of  the  legislature 
led  'An  act  to  suppress  contagious  and  infectious  diseases 
heep,  to  create  the  ofiSce  of  sheep  inspector  and  deputy 
p  inspectors ;  to  provide  for  the  appointment  of  the  same 
to  fix  their  compensation;  making  the  doing  of  certain 
a  crime  and  providing  for  the  punishment  of  the  same; 
for  other  purposes,  and  repealing  an  act  entitled  **An 
to  repress  contagious  and  infectious  diseases  of  sheep; 
■eate  the  office  of  state  sheep  inspector  and  of  deputy  sheep 
BCtors,  to  provide  for  the  appointment  of  the  same  and 
X  their  compensation;  making  the  doing  of  certain  acts 
ime  and  providing  for  the  appointment  of  the  same  and 
other  purposes,"  approved  February  25,  1899,'  which 
tes  the  office  of  sheep  inspector  and  deputy  sheep  in- 
tors  for  the  state  of  Idaho,  but  shall  not  be  construed 
^pealing  any  other  provision  of  said  act  not  inconsistent 
1  conflict  with  the  provisions  of  this  act,  but  these  acts 

be  construed  together  for  the  purpose  of  carrying  out 
objects  sought  by  each  of  said  acts,  to  wit,  the  suppression 
eradication  of  contagious  and  infectious  diseases  among 
tock  in  this  state,  and  the  state  veterinary  surgeon  shall 
5SS  all  the  authority  granted  to  the  state  sheep  inspector 
T  said  act,  and  the  assistant  veterinary  surgeons  and  in- 
tors  to  be  appointed  under  this  act  shall  possess  all  the 
jrs  of  a  deputy  sheep  inspector  under  the  said  act  here- 
fore,  in  this  section,  referred  to.*' 

le  act  referred  to  by  title  in  said  section  39  above  quoted 
und  on  page  142,  Session  Jjaws  of  1901,  approved  March 
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7,  1901,  and  is  entitled,  ''An  act  to  suppress  contagious  and 
infectious  diseases  of  sheep,  to  create  the  office  of  sheep  in- 
spector, and  deputy  state  sheep  inspectors,  to  provide  for 
the  appointment  of  the  same  and  fix  their  compensation; 
making  the  doing  of  certain  acts  a  crime  and  providing  for 
the  punishment  of  the  same  and  for  other  purposes,  and 
repealing  an  act  entitled,  'An  act  to  suppress  contagious  and 
infectious  diseases  of  sheep ;  to  create  the  office  of  state  sheep 
inspector  and  of  deputy  sheep  inspectors,  to  provide  for  the 
appointment  of  the  same  and  fix  their  compensation ;  making 
the  doing  of  certain  acts  a  crime  and  providing  for  the 
punishment  of  the  same  and  for  other  purposes,'  approved 
February  25,  1899.*'  That  act  applied  to  sheep  only,  while 
the  act  in  question  includes  all  livestock.  It  is  contended 
by  counsel  for  the  defendant  that  said  section  39  is  amenda- 
tory of  said  act  approved  March  7,  1901,  and  for  that  reason 
it  violates  the  provisions  of  section  18  of  article  3  of  our 
state  constitution,  which  section  is  as  follows:  "No  act  shall 
be  revised  or  amended  by  mere  reference  to  its  title,  but 
the  section  as  amended  shall  be  set  forth  and  published  at 
full  length." 

The  rule  is  well  established  in  this  country  that  a  legis- 
lative act  is  presumed  to  be  constitutional  until  it  is  shown 
beyond  all  reasonable  doubt  that  it  is  not  so,  and  that  pre- 
sumption has  been  followed  since  the  days  of  the  great  Chief 
Justice  Marshall,  when  he  declared  that  the  question  whether 
a  law  be  void  from  its  repugnancy  to  the  constitution  is  at 
all  times  a  question  of  much  delicacy  which  ought  seldom, 
if  ever,  to  be  decided  in  the  affirmative  in  a  doubtful  case. 
And  he  stated  in  Fletcher  v.  Peck,  6  Cranch,  128,  3  L.  ed. 
162,  that  **the  opposition  between  the  constitution  and  the 
law  should  be  such  that  the  judge  feels  a  clear  and  strong 
conviction  of  their  incompatibility  with  each  other"  before 
a  court  would  hold  a  law  unconstitutional.  In  Ogden  v. 
SaunderSy  12  Wheat.  270,  6  L.  ed.  606,  the  supreme  court 
of  the  United  States  said:  "It  is  but  a  decent  respect  due 
the  wisdom,  the  integrity  and. the  patriotism  of  the  legislative 
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by  which  any  law  was  passed,  to  presume  in  favor  of 
alidity  until  its  violation  of  the  constitution  is  proved 
ad  all  reasonable  doubt.''  In  Mugler  v,  Kansas,  123  U. 
13,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273,  the  supreme  court 
16  United  States  said:  "Every  possible  presumption  is 
J  indulged  in  favor  of  the  validity  of  a  statute."  Then 
ed  by  that  well-established  rule,  the  question  for  decision 
)oes  said  act  conflict  with  said  section  18  of  article  3  of 
state  constitution?     That  section  provides  that  no  act 

be  revised  or  amended  by  mere  reference  to  its  title, 
the  section  as  amended  shall  be  set  forth  and  published 
ngth.  The  limitation  therein  contained  is  not  upon  the 
jrs  of  the  legislature  to  legislate,  but  is  upon  the  manner 
hich  amendments  shall  be  made.  That  section  applies 
vision  or  amendment.  Where  the  revision  or  amendment 
certain  section  of  an  act  is  made,  it  cannot  be  done  by 
1  reference  to  its  title,  but  the  section  as  amended  must 
3t  forth  and  published  at  full  length.  That  section  of 
constitution  does  not  require  the  whole  act  containing 
section  amended  to  be  republished  in  full;  it  only  re- 
;s  the  republication  of  the  section  which  it  purports  to 
id.  The  evils  intended  to  be  prevented  by  the  provisions 
id  section  have  so  frequently  been  referred  to  by  courts 
text-writers  that  it  is  not  necessary  to  quote  from  them 


^ 


ior  to  the  adoption  of  such  a  constitutional  provision  as 
contained  in  said  section  18,  the  practice  was  very  com- 
to  amend  an  act  or  section  thereof  by  merely  stating 
certain  words  should  be  inserted  at  a  certain  place  V)r 
»  therein  or  certain  words  be  stricken  therefrom,  and 
'  several  such  amendments  had  been  made,  it  naturally 
ed  great  confusion  in  the  law  or  the  section  so  amended, 
the  provisions  of  said  section  of  the  constitution  were 
;he  purpose  of  preventing  that  evil  and  putting  an  end 
at  method  of  amendment. 

ith  those  observations  we  will  proceed  to  examine  the 
inder  consideration.    Said  act  does  not  purport  to  amend 
Idaho,    Vol.    12—18 
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any  of  the  provisions  of  the  law  of  1901,  or  any  other  law 
except  in  minor  or  pro  forma  matters,  which  we  will  consider 
hereafter  when  we  consider  section  39  of  said  act.  The  latter 
act  is  complete  in  itself  and  contains  forty  sections.  The 
first  thirty-eight  sections  constitute  a  complete  act.  It  creates 
the  oflSoe  of  state  veterinary  surgeon,  prescribes  the  qualifica- 
tions of  that  oflScer,  fixes  his  salary,  defines  his  duties  and 
his  powers,  and  in  great  detail  furnishes  all  the  machinery 
required  to  carry  those  powers  into  effect,  and  the  general 
appropriation  act  of  1905  makes  an  appropriation  with  which 
to  pay  the  veterinary  surgeon's  salary.  We  find  nothing 
in  any  of  the  sections  of  said  act  down  to  section  39  that  in 
any  manner  conflicts  with  any  provision  of  the  constitution 
of  the  United  States  or  the  constitution  of  the  state  of  Idaho. 
The  question  then  arises,  is  there  anything  in  the  provisions 
of  said  section  39  that  so  contravenes  the  provisions  of  the 
constitution  as  to  nullify  the  entire  act  as  expressed  in  the 
first  thirty-eight  sections  thereof?  The  legislative  intent  is 
clearly  expressed  in  said  section  39 ;  that  it  was  their  purpose 
to  repeal  such  parts  of  the  act  of  1901  as  created  the  oflBce 
of  sheep  inspector  and  deputy  sheep  inspectors  of  the  state; 
that  part  of  said  section  is  not  in  conflict  with  the  provisions 
of  said  section  18  of  the  constitution,  for  it  expressly  repeals 
such  parts  of  the  act  of  1901  as  create  the  office  of  sheep 
inspector  and  deputy  sheep  inspectors.  A  repeal  may  be 
made  of  a  certain  section  or  of  an  entire  act  without  re- 
publishing the  whole  of  the  same.  Said  section  of  the  con- 
stitution has  no  application  to  repeals,  but  only  to  revisions 
and  amendments.  Had  the  legislature  stopped  there,  there 
could  be  no  question  as  to  the  constitutionality  of  the  act 
and  it  would  have  left  the  state  with  a  veterinary  surgeon, 
with  the  offices  of  sheep  inspector  and  deputy  sheep  inspectors 
abolished,  but  said  section  proceeds  further  to  declare  that 
the  act  in  question  should  not  be  construed  as  repealing  any 
other  provision  of  the  act  of  1901  not  inconsistent  or  in  con- 
flict with  the  provisions  of  the  act  of  1905,  and  then  declares 
that  these  acts  should  be  construed  together  for  the  purpose 
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carrying  out  the  objects  sought  by  each  of  said  acts,  to 
t,  the  suppression  and  eradication  of  contagious  and  iu- 
ctious  diseases  among  livestock  in  the  state.  This  is  only 
I  announcement  of  the  legislative  intent,  and  is  the  announce- 
ent  of  a  correct  rule  of  law  when  applied  to  the  construction 

the  two  acts  or  two  laws  bearing  on  the  same  subject.  It 
but  the  announcement  of  a  rule  of  construction  which  this 
urt  always  applies  to  statutes  bearing  upon  the  same  sub- 
ct.  Statutes  that  pertain  to  the  same  subject  matter  should 
I  construed  together,  unless  they  are  in  conflict,  and  in  case 
ey  are,  the  latter  or  subsequent  statute  is  deemed  to  repeal 
e  former,  and  had  section  39  ended  at  the  point  just  sug- 
isted,  we  do  not  think  the  validity  of  the  entire  act  would 
i  questioned.  In  that  case  the  office  of  state  veterinary 
Tgeon  would  have  been  established  and  the  offices  of  state 
eep  inspector  and  deputy  sheep  inspectors  would  have  been 
>olished  by  an  express  repeal  of  the  provisions  of  the  law 
eating  them.  But  the  legislature  in  said  section  39  pro- 
eded  further,  and  declared  that  it  was  their  intention  that 
e  veterinary  surgeon  should  possess  or  be  empowered  with 
1  of  the  authority  granted  to  the  state  sheep  inspector  under 
e  act  of  1901,  and  therein  lies  the  most  difficult  question  in 
e  case.  By  the  latter  provisions  of  that  section  the  state 
iterinary  surgeon  is  given  the  authority  formerly  possessed 
r  the  state  sheep  inspector.  The  powers  and  duties  of  the 
leep  inspector  are  prescribed  in  the  act  of  1901,  and  all  of 
ich  powers  and  duties  are  not  set  forth  and  enumerated 
I  the  act  under  consideration.  The  question  arises,  then: 
lould  the  legislature  have  proceeded  to  set  forth  and  enumer- 
e  the  powers  of  state  sheep  inspectors  that  were  conferred 
)on  the  state  veterinary  surgeon  1  It  was  not  necessary  for 
e  legislature  to  do  that,  for,  as  I  view  it,  the  office  of  sheep 
spector  has  been  abolished  by  the  act  under  consideration 
id  all  of  the  duties  imposed  upon  him  by  the  act  of  1901, 

connection  with  others,  are  imposed  upon  the  veterinary 
irgeou  by  the  act  in  question.  The  abolishment  of  one  ap- 
>iiitive  offiice  and  imposing  the  duties  thereof  on  another 
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without  enumerating  such  duties  in  detail  in  the  act  abolish- 
ing the  office,  does  not  impinge  in  any  manner  upon  said 
provisions  of  the  constitution. 

In  Oilbert  v.  Moody,  3  Idaho,  3,  25  Pac.  1092,  which  in- 
volved  the  constitutionality  of  an  act  substituting  the  word 
**  state  "for  the  word  **  territory"  wherever  it  appeared  in 
the  Revised  Statutes,  and  the  word  **  auditor"  for  the  word 
** comptroller,"  and  imposing  the  duties  of  the  comptroller  on 
the  auditor,  such  act  was  held  not  in  conflict  with  said  provi- 
sions of  the  constitution.  The  leading  case  on  the  construction 
of  the  provisions  of  a  constitution  similar  to  those  under  con- 
sideration here  is  that  of  People  v.  Mahaney,  13  Mich.  496 
That  decision  was  written  by  Judge  Cooley,  one  of  the  most 
eminent  authorities  on  constitutional  law  that  this  country 
has  ever  produced,  and  which  decision  is  quoted  with  approval 
wherever  the  particular  question  here  presented  has  been 
raised.  Justice  Cooley  there  said:  **It  is  next  objected  that 
the  law  is  invalid  because  in  conflict  with  section  29  of  article 
4  of  the  constitution,  which  provides  that  *no  law  shall  be 
revised,  altered  or  amended  by  reference  to  its  title  only ;  but 
the  act  revised  and  the  section  or  sections  of  the  act  altered 
or  amended,  shall  be  re-enacted  and  republished  at  length.' 
The  act  before  us  does  not  assume,  in  terms,  to  revise,  alter 
or  amend  any  prior  act,  or  section  of  any  act,  but  by  various 
transfers  of  duties  it  has  an  amendatory  effect  by  implication, 
and  by  its  last  section  it  repeals  all  inconsistent  acts.  We  are 
unable  to  see  how  this  conflicts  with  the  provision  referred 
to.  If,  whenever  a  new  statute  is  passed,  it  is  necessary  that 
all  prior  statutes  modified  by  it  by  implication  should  be  re- 
enacted  and  published  at  length  as  modified,  then  a  large  por- 
tion of  the  whole  code  of  laws  of  the  state  would  require  to 
be  republished  at  every  session,  and  parts  of  it  several  times 
over,  until,  from  mere  immensity  of  matter,  it  would  be  im- 
possible to  tell  what  the  law  was.  If,  because  an  act  establish- 
ijig  a  police  government  modifies  the  powers  and  duties  of 
sheriffs,  constables,  water  and  sewer  commissioners,  marshals, 
mayors  and  justices,  and  imposed  new  duties  upon  the  ex- 
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ecutive  and  the  citizen,  it  has  thereby  become  necessary  to  re- 
dact and  republish  the  various  laws  relating  to  them  all  as 
now  modified,  we  shall  find  before  the  act  is  completed,  that  it 
not  only  embraces  a  large  portion  of  the  general  laws  of  the 
state,  but  also  that  it  has  become  obnoxious  to  the  other  pro- 
\nsions  referred  to,  because  embracing  a  large  number  of  ob- 
jects, only  one  of  which  can  be  covered  by  its  title.  This  con- 
stitutional provision  must  receive  a  reasonable  construction, 
with  a  view  to  give  it  effect.  The  mischief  designed  to  be 
remedied  was  the  enactment  of  amendatory  statutes  in  terms 
to  blind  that  legislators  themselves  were  sometimes  deceived 
in  regard  to  their  effect,  and  the  public,  from  the  difficulty 
in  making  the  necessary  examination  and  comparison,  failed  to 
become  apprised  of  the  changes  made  in  the  laws.  An  amend- 
atory act  which  purports  only  to  insert  certain  words,  or  to 
substitute  one  phrase  for  another  in  an  act  or  section,  which 
was  only  referred  to,  but  not  published,  was  well  calculated  to 
mislead  the  careless  as  to  its  effect,  and  was,  perhaps,  some- 
times drawn  in  that  form  for  that  express  purpose.  Endless 
confusion  was  thus  introduced  into  the  law,  and  the  constitu- 
tion wisely  prohibited  such  legislation.  But  an  act  complete 
in  itself  is  not  within  the  mischief  designed  to  be  remedied 
by  this  provision,  and  cannot  be  held  to  be  prohibited  by  it 
without  violating  its  plain  intent." 

It  is  there  said  that  the  constitutional  provision  under  con- 
sideration must  receive  a  reasonable  construction  with  a  view 
to  give  it  effect,  and  the  mischief  desired  to  be  remedied  was 
the  enactment  of  amendatory  statutes  in  terms  so  blind  that 
Legislators  themselves  are  sometimes  deceived  in  regard  to  their 
effect.  There  can  be  no  doubt  in  regard  to  the  effect  of  the 
act  under  consideration,  and  it  simply  imposes  on  the  state 
veterinary  surgeon  all  of  the  duties  that  were  imposed  by  the 
act  of  1901  on  the  state  sheep  inspector  and  his  deputies. 
The  first  three  sections  of  that  act  do  not  refer  to  the  duties 
of  the  sheep  inspector,  and  are  repealed  by  the  act  of  1905. 
Beginning  with  section  4  of  the  act  of  1901,  to  and  including 
section  28  of  said  act,  we  find  the  authority  and  duties  of  the 
iheep  inspector  and  his  deputies    prescribed    therein.     Said 
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duties  are  imposed  by  the  act  in  question  on  the  state  veterin- 
ary surgeon  and  his  assistants.  It  leaves  those  duties  clear 
and  concise.  They  are  not  blind  to  anyone,  nor  would  they 
deceive  anyone  in  regard  to  their  effect. 

In  Evernham  v.  Hulit,  45  N.  J.  L.  53,  which  is  a  case  involv- 
ing a  provision  of  the  New  Jersey  constitution  somewhat 
broader  than  that  of  our  own,  the  court  said:  **A  construction 
of  this  constitutional  provision  which  would  sustain  the  con- 
tention of  the  plaintiff  on  certiorari  would  lead  to  the  most 
embarrassing  results.  It  would  be  equivalent  to  holding  that 
the  legislature  can  pass  no  act  changing  any  part  of  the  stat- 
ute law  in  force  in  this  state  without  re-enacting  at  length 
every  section  in  the  whole  body  of  existing  statutes  that  might 
be  affected  by  the  new  legislation.  Since  the  constitutional 
amendments  went  into  effect,  a  considerable  number  of  acts 
have  been  passed  designed  to  simplify  and  make  most  effica- 
cious the  mode  of  making  and  collecting  assessments  for  local 
improvements  in  the  municipalities  of  this  state.  These  were 
subjects  specially  provided  for  in  sections  contained  in  their 
several  acts  of  incorporation.  General  acts  have  always  been 
passed  providing  for  the  assessment,  collection  and  lien  of 
taxes — subjects  specially  provided  for  in  sections  incorporating 
cities,  towns  and  townships,  as  well  as  in  several  parts  of  the 
general  tax  law  of  this  state.  In  many  instances,  provisions 
of  this  kind  are  contained  in  long  sections,  in  which  it  is  usual 
to  express  and  define  the  general  powers  of  corporations. 
Sometimes  they  are  distributed  in  appropriate  places  in  differ- 
ent sections  of  the  acts.  If  this  constitutional  provision  has 
made  it  necessary  to  the  validity  of  a  new  statute  on  the 
subject  that  every  prior  statute  on  the  same  subject  which  may 
be  altered  or  modified  should  be  inserted  in  it  at  length,  it 
would  be  quite  impossible  to  legislate  at  all  on  the  subject 
mentioned,  or  on  kindred  subjects ;  for  a  statute  which  would 
comply  with  such  a  requirement  would  probably  be  obnoxious 
to  that  other  provision  of  the  constitution,  that  every  law 
should  embrace  but  one  object,  and  that  object  should  be  em- 
braced in  its  title. ' ' 
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5ee,  also,  Denver  C.  R,  R.  Co.  v,  Nester,  10  Colo.  403,  15 
3.  714;  State  v.  Scott,  32  Wash.  279,  73  Pac.  365.  The  act 
1905  does  not  amend,  unless  it  be  by  implication,  any  of  the 
tions  of  the  law  of  1901.  It  does,  however,  repeal  certain 
tions  of  the  latter  act  in  full  and  others  to  the  extent  that 
conflicts  with  them,  but  we  think  the  rule  is  that  neither  ex- 
ss  nor  implied  repeals  come  within  the  constitutional  in- 
ition  found  in  said  section  18,  article  3.  Under  a  constitu- 
aal  provision  similar  to  our  own,  the  supreme  court  of 
nois,  in  School  Directors  v.  School  Directors,  135  111.  464, 
N.  E.  49,  said:  *'Two  or  more  laws  relating  to  the  same 
ject  or  different  parts  of  the  same  subject  matter  are  not 
essarily  amendatory  to  each  other,  within  the  meaning  of 
I  clause  of  the  constitution,  although  they  may  be  construed 
ether  as  in  pari  materia.  All  laws  on  the  subject  of 
ools,  in  city  charters  or  elsewhere,  are  necessarily  parts  of 
school  laws." 

laid  act  of  1905  is  valid  and  constitutional,  and  the  per- 
3tory  writ  of  mandate  must  be  issued  as  prayed  for,  and  it 
0  ordered- 

Itockslager,  C.  J.,  concurs. 

Lilshie,  J.,  concurs,  to  the  extent  only  that  the  law  of  1905 
alid  and  constitutional. 
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ELMER  R.  DEWEY  et  al.,  Respondents,   ▼.    SCHREIBEB 

IMPLEMENT  COMPANY,  AppeUant 

[85  Pac.   921.] 

Constitutional  Law — Jurisdiction  of  Probati  Courts — Liens  and 
Mortgages — Actions  at  Law — Courts  of  Record— Law  and 
Eqotty — Amendment  to  Section  3841,  Revised  Statutes  Void. 

1.  Under  the  organic  act  of  the  territory  of  Idaho  from  its  pas- 
sage to  December  13,  1870,  the  probate  courts  of  the  territory  of 
Idaho  had  no  jurisdiction  to  hear  and  determine  civil  cases,  but 
had  original  jurisdiction  in  all  matters  of  probate,  settlement  of 
estates  of  deceased  persons  and  appointment  of  guardians.  On 
the  thirteenth  day  of  December,  1870,  Congress  passed  an  act 
giving  to  the  probate  courts  of  Idaho  territory,  in  addition  to  their 
probate  jurisdiction,  jurisdiction  to  hear  and  determine  all  civil 
cases  wherein  the  debt  or  damage  claimed  did  not  exceed  the  sum 
of  $500,  exclusive  of  interest,  and  jurisdiction  in  criminal  cases 
arising  under  the  laws  of  the  territory  that  did  not  require  the 
Intervention  of  a  grand  jury. 

2.  tinder  the  provisions  of  section  21  of  article  5  of  the  state 
constitution  probate  courts  are  given  original  jurisdiction  in  all 
matters  of  probate,  settlement  of  estates  of  deceased  persons  and 
appointment  of  guardians,  and  also  jurisdiction  to  hear  and  deter- 
mine all  civil  cases  wherein  the  debt  or  damage  claimed  does  not 
exceed  the  sum  of  $500  exclusive  of  interest,  and  concurrent  juris- 
diction with  justices  of  the  peace  in  criminal  cases. 

3.  The  civil  cases  referred  to  in  said  section  are  such  cases  as 
are  required  to  be  settled  in  actions  at  law,  and  do  not  include 
suits  in  equity  for  the  foreclosure  of  liens  or  mortgages  on  real 
estate. 

4.  Probate  courts  are  courts  of  record  only  in  matters  of  probate, 
settlement  of  estates  of  deceased  persons  and  the  appointment  of 
guardians,  and  are  not  courts  of  record  in  proceedings  in  civil 
and  criminal   actions. 

5.  While  by  the  provisions  of  section  1,  article  5  of  the  state 
constitution  the  distinctions  between  actions  at  law  and  suits  in 
equity  and  the  forms  of  such  actions  and  suits  are  prohibited,  that 
does  not  abolish  the  rules  of  law  and  equity. 
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6.  The  legislative  act  approved  February  27,  1903  (Seas.  Laws,  p. 
94),  amending  the  ninth  subdivision  of  section  3841,  Revised  Stat- 
utes, wherein  it  extends  the  jurisdiction  of  the  probate  court  to 
try  and  determine  actions  to  enforce  mechanics'  and  laborers' 
liens  and  mortgages  and  other  liens  upon  real  property,  held,  uncon- 
stitutional and  void. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
strict  for  Latah  County.     Hon.  Edgar  C.  Steele,  Judge. 


\.ction  to  foreclose  laborers'  liens, 
s.     Reversed. 


Judgment  for  the  plain- 


J.  S.  Denning  and  George  G.  Pickett,  for  Appellant. 

Fhe  provision  in  Session  Laws  of  Idaho  of  1903,  page  94, 
ending  to  probate  courts  jurisdiction  to  foreclose  real 
i  personal  mortgages,  and  also  all  liens  up  to  an  amount 
$500,  confers,  on  the  said  court,  general  equity  jurisdiction, 
i  is  unconstitutional.  (Idaho  Const.,  art.  5.  sees.  20,  21; 
iho  Rev.  Stats.  1887,  sec.  3841,  subd.  9 ;  People  v.  Durrell, 
daho,  44 ;  Moore  v,  Koubly,  1  Idaho,  55 ;  Ferns  v.  Higley, 
Wall.  375,  22  L.  ed.  383 ;  Clayton  v,  Utah,  132  U.  S.  632,  33 
ed.  455,  10  Sup.  Ct.  Rep.  190;  Perea  v.  Berela,  5  N.  Mex. 
;,  23  Pac.  766 ;  Perea  v.  Berela,  6  N.  Mex.  239,  27  Pac.  507 ; 
rshall  v.  Marshall  11  Colo.  App.  505,  53  Pac.  617 ;  McCray 
Baker,  3  Wyo.  192,  18  Pac.  749 ;  Wetz  v,  Eliot,  4  Okla.  618, 
Pac.  657;  Sess.  Laws,  1905,  p.  28;  Rev.  Stats.,  sec.  466a 
>d«.  15;  sees.  4668-4675;  Locknane  v.  Martin,  1  McCahon 
an.),  60;  Dewey  v.Dyer,  1  McCahon  (Kan.),  77;  Mayherry 
Ulley,  1  Kan.  116 ;  Bean  v.  Given,  5  Idaho,  774,  5  Pac.  987.) 
rhe  fathers  of  the  constitution  intended  to  adopt,  and  did 
►pt,  subdivision  9  of  section  3841,  Revised  Statutes,  as  being 
limit  of  the  civil  jurisdiction  of  probate  courts  conferred 
section  21  of  article  5  of  the  constitution,  and  as  it  had 
n  interpreted  both  by  the  supreme  court  and  the  legislature 
Jie  territory.    Congress  expressly  withheld  chancery  powera 
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and  the  constitution  never  intended  to  confer  it.  {Christen- 
sen  V,  Hollingsworth,  6  Idaho,  87,  96  Am.  St.  Rep.  256,  53  Pac. 
211;  Quayle  v,  Olenn,  6  Idaho,  549,  57  Pac.  308.) 

Forney  &  Moore  and  W.  N.  Morgan,  for  Respondents. 

Instead  of  restricting  the  jurisdiction  of  the  probate  courts 
the  object  of  the  framers  of  the  constitution  was  to  leave  the 
jurisdiction  open,  so  that  it  might  be  enlarged  when  deemec 
necessary  by  the  legislature.  When  a  purpose  or  a  prior  la¥ 
is  continued,  usually  its  words  are  continued,  and  an  omissioi 
of  the  words  implies  an  omission  of  the  purpose.  (Pirie  v 
Chicago  Title  Co.,  182  U.  S.  438,  45  L.  ed.  1171,  21  Sup.  Ct 
Rep.  906.) 

The  supreme  court  of  Colorado,  under  a  constitutional  pro 
vision  similar  to  ours,  has  uniformly  held  that  the  legislature 
could  confer  equity  jurisdiction  on  the  county  courts.  {Ameti 
V.  Berg,  18  Colo.  App.  341,  71  Pac.  636.) 

SULLIVAN,  J. — This  action  was  brought  in  the  probate 
court  of  Latah  county,  to  foreclose  two  laborers'  liens  agains 
the  appellant  Jones,  who  was  the  employer,  upon  the  sami 
crop  of  grain.  The  other  appellants  were  interpleaded  as  de 
feudants.  The  complaint  contained  the  usual  allegations  of  i 
complaint  in  this  kind  of  an  action.  The  appellant  Jones  ap 
peared  and  demurred,  and  his  demurrer  being  overruled,  mad 
no  further  appearance  in  the  case.  The  respondents,  Mille 
and  Mannering,  did  not  appear,  and  the  appellant,  the  Schrei 
her  Implement  Company,  answered  and  put  in  issue  th 
material  allegations  of  the  complaint,  and  for  an  afiirmativ 
defense  they  denied  the  jurisdiction  of  the  probate  court  t 
hear  and  determine  an  action  for  the  foreclosure  of  laboren 
liens,  and  also  that  the  claim  of  the  respondent  Brewster  wa 
fraudulent.  Other  matters  of  affirmative  defense  were  s( 
up,  but  it  is  not  necessary  to  state  them  here.  After  a  trial  c 
the  case,  the  court  entered  judgment  and  decree  foreclosin 
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said  laborers'  liens.     The  appeal  is  from  the  judgment,  and 
the  main  question  for  decision  involves  the  jurisdiction  of  the 
probate  court  to  hear  and  determine  equity  suits  foreclosing 
liens  upon  real  estate  and  the  constitutionality  of  an  act  ap- 
proved the  twenty-seventh  day  of  February,  1903   (Sess.  Laws, 
p.  94),  amending  section  3841  of  the  Revised  Statutes,  relating 
to  the  jurisdiction  of  probate  courts.    Prior  to  that  amend- 
ment it  is  not  contended  that  the  probate  court  had  equity 
jurisdiction  to  hear  and  determine  equity  cases.     In  order  to 
determine  this  question  we  shall  trace  the  jurisdiction  of  our 
probate  courts  during  our  existence  as  a  territory  and  state. 
The  organic  act  was  the  constitution  of  the  territory  up  to  the 
time  Idaho  was  admitted  as  a  state.     Prior  to  December  13, 
1870,  the  probate  courts  of  the  territory  of  Idaho  had  no  juris- 
diction to  hear  and  determine  civil  cases,  but  on  that  date 
Congress  passed  an  act  giving  to  probate  courts,  in  addition  to 
their  probate  jurisdiction,  jurisdiction  to  hear  and  determine 
aU  civil  cases  wherein  the  debt  or  damage  claimed  did  not 
exceed  the  sum  of  $500,  exclusive  of  interest,  and  jurisdiction 
in  criminal  cases  arising  under  the  laws  of  the  territory  that 
did  not  require  the  intervention  of  a  grand  jury.     In  that 
act  of  Congress  it  is  also  provided  as  follows:  "That  they 
(probate  courts)   shall  not  have  jurisdiction  in  any  matter 
in  controversy  when  the  title,  tenure  or  right  to  the  peace- 
able possession  of  land  may  be  in  dispute  or  in  chancery 
or   divorce    cases.'*     That    act    of    Congress    continued    in 
force  and  defined  the  jurisdiction  of  probate  courts  up  to 
the  time  of  Idaho's  admission  as  a  state.     We  will  observe 
here  the  territorial  legislature  passed  an  act  conferring  ap- 
pellate jurisdiction  upon  the  probate  courts  in  civil  cases, 
and  in  Moore  v.  Koubly,  1  Idaho,  55,  the  supreme  court  of 
the  territoiy  held  said  act  in  conflict  with  the  organic  act 
of  the  territory  and  void.     The  opinion  in  that  case  is  an 
interesting  one  and  holds  that  the  probate  courts  of  the  terri- 
tory of  Idaho  ss  established  by  the  organic  act  were  tribunals 
of  limited  jurisdiction,  and  that  the  name  or  terms  by  which 
those  courts  are  designated  have  a  clearly  defined  or  well- 
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known  meaning  in  our  jurisprudence.  And  the  nature  and 
scope  of  authority  possessed  by  the  probate  courts  are  well 
understood  by  the  name  of  those  courts,  and  it  is  there  stated, 
'*And  yet  no  one  would  contend  for  a  moment  that  because 
the  legislature  eite  not  inhibited  by  express  terms,  therefore 
they  may  confer,  for  instance,  chancery  powers  upon  justices' 
courts."  And  the  conclusion  reached  in  this  case  was  that 
when  Congress  used  the  terms  by  which  they  designated  the 
probate  courts,  they  intended  to  and  did  use  those  terms 
by  which  such  courts  were  denominated  with  reference  to 
their  well-known  and  uniformly  accepted  definition,  and  they 
intended  to  confer  upon  and  invest  these  courts,  respectively, 
with  such  jurisdiction  and  such  powers  only  as  legitimately 
and  properly  belonged  to  them  as  indicated  by  their  titles, 
and  the  court  there  held  said  act  of  the  legislature  in  con- 
flict with  the  organic  act.  After  that  decision  was  rendered, 
in  1866,  and  no  doubt  sufficient  reason  appearing  therefor, 
Congress  passed  the  act  of  1870  above  referred  to,  conferring 
additional  jurisdiction  on  the  probate  courts,  in  that  it  gave 
them  jurisdiction  to  hear  and  determine  civil  cases  whereir 
the  debt  or  damage  did  not  exceed  $500,  and  criminal  juris 
diction  concurrent  with  justices  of  the  peace.  (See,  also 
FerHs  v.  Higley,  20  Wall.  375,  22  L.  ed.  383.) 

The  framers  of  the  constitution  of  the  state  of  Idaho,  h} 
section  2  of  article  5,  have  declared  that  the  judicial  powei 
of  the  state  shall  be  vested  in  a  court  for  the  trial  of  impeach 
ments,  a  supreme  court,  district  court,  probate  courts,  eourb 
of  justices  of  the  peace,  and  such  other  courts  inferior  t< 
the  supreme  court  as  may  be  established  by  law  for  incor 
porated  city  or  town.  By  section  9  of  that  act  the  jurisdictioi 
of  the  supreme  court  is  defined.  By  section  20  it  is  providei 
that  district  courts  shall  have  original  jurisdiction  in  all  case! 
both  at  law  and  in  equity,  and  such  appellate  jurisdictioi 
as  may  be  conferred  by  law.  Section  21  of  said  article  is 
as  follows:  **The  probate  courts  shall  be  courts  of  record 
and  shall  have  original  jurisdiction  in  all  matters  of  probate 
settlement  of  estates  of  deceased  persons,  and  appointmeni 
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of  guardians;  also  jurisdiction  to  hear  and  determine  all  civil 
cases  wherein  the  debt  or  damage  claimed  does  not  exceed 
the  sum  of  five  hundred  dollars,  exclusive  of  interest  and 
concurrent  jurisdiction  with  justices  of  the  peace  in  crimfnal 
cases."    We  do  not  think  that  the  framers  of  the  constitution 
intended  to  grant  equity  jurisdiction  to  probate  courts  out- 
side of  whatever  equity  jurisdiction  they  may  have  in  all 
matters  of  probate,  settlement  of  estates  of  deceased  persons 
and   appointment  of  guardians.     It  is  suggested  that  the 
probate  courts  of  the  state  of  Colorado  under  the  provisions 
of  the  constitution  of  that  state  have  been  given  equity  juris- 
diction at  least  as  far  as  the  foreclosure  of  liens  and  mort- 
gages are  concerned.     But  it  will  be  observed  that  section 
23,  article  6  of  the  constitution  of  that  state  is  different 
from  said  section  21,  article  5  of  the  constitution  of  Idaho, 
and  provides  that  '*  County  courts  shall  be  courts  of  record, 
and  shall  have  original  jurisdiction  in  all  matters  of  probate 
....  and  such  other  civil  ....  jurisdiction  as  may  be  con- 
ferred by  law."    That  constitution  there  provides  that  other 
jurisdiction  may  be  conferred  on  the  county  courts  by  law. 
Said  section  of  the  Colorado   constitution  is   cited  by  the 
supreme  court  of  Colorado  in  Amett  v.  Berg,  18  Colo.  App. 
341y  71  Pac.  636,  and  it  is  said  in  that  case  that  ''a  recognition 
of  the  equitable  jurisdiction  of  the  county  court  appears 
throughout  our  constitutional  and  statutory  law.     Were  it 
necessary  to  invoke  it,  the  unchallenged  practice  in  the  state 
during  more  than  a  quarter  of  a  century  could  be  given 
weight  in  support  of  the  conclusion  we  have  reached."    That 
statement  could  not  be  applied  to  the  probate  courts  of  this 
state,  for  I  do  not  think  the  legal  profession  or  courts  of 
this  state  ever  considered  that  the  probate  courts  of  the  state 
had  any  equitable  jurisdiction  in  civil  cases,  at  least  prior 
to  the  amendment  of  said  section  3841  of  the  Revised  Stat- 
utes made  in  1903  and  above  referred  to.    The  unchallenged 
practice  of  this  state  during  Idaho's  existence  as  a  territory 
and  state  would  give  weight  in  support  of  the  conclusion 
that  the  probate  courts  of  the  state  have  no  equity  juris- 
diction. 
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The  probate  courts  of  this  state  are  courts  of  record  -only 
in  all  matters  of  probate,  settlement  of  estates  of  deceased 
persons,  and  appointment  of  guardians,  and  section  3842  of 
the  Revised  Statutes  provides  that  the  proceedings  of  probate 
courts  are  construed  in  the  same  manner  and  with  like  in- 
tendments as  the  proceedings  of  courts  of  general  jurisdic- 
tion, and  to  its  records,  orders,  judgments  and  decrees  there 
is  accorded  like  force  and  effect  and  legal  presumptions  as 
to  the  records,  orders,  judgments  and  decrees  of  district 
courts,  and  it  is  there  provided  that  said  section  shall  be 
applicable  to  probate  proceedings,  records,  orders,  judgments 
and  decrees  only.  The  probate  court  is  not  a  court  of  record 
in  the  trial  of  civil  and  criminal  cases,  but  its  record  and 
judgments  in  those  matters  are  placed  on  the  same  footing 
with  the  records  and  judgments  of  justices  of  the  peace.  By 
an  act  of  the  legislature  which  became  a  law  on  the  second 
day  of  February,  1905  (Sess.  Laws,  p.  29),  it  is  provided 
that  in  all  civil  suits  and  within  its  civil  jurisdiction  all 
proceedings  in  the  probate  court,  rules  of  practice,  pleading 
and  procedure  shall  be  the  same  as  that  provided  by  law 
for  justices  of  the  peace.  The  pleadings  in  justices'  courts 
by  the  provisions  of  section  4666  of  the  Revised  Statutes  are 
not  required  to  be  in  any  particular  form,  and  may  be  oral 
except  the  complaint,  and  the  lawyer  as  well  as  the  layman 
cannot  fail  to  understand  in  what  an  uncertain  condition  the 
title  to  real  estate  might  be  left  and  placed  by  giving  juris- 
diction to  foreclose  liens  and  mortgages  to  courts,  where 
the  practice  proceedings  and  records  are  as  loose  and  uncertain 
as  they  are  in  the  justices 'court.  This  suggestion,  however, 
would  not  affect  the  constitutionality  of  said  act  extending 
the  jurisdiction  of  probate  courts  if  that  was  warranted  by 
the  constitution.  If  the  contention  of  the  respondent  is  cor- 
rect, then  the  legislature  has  the  authority  to  confer  general 
equity  jurisdiction  on  the  probate  court  in  all  civil  cases 
where  the  debt  or  damage  does  not  exceed  $500,  and  might 
give  them  jurisdiction  to  hear  and  determine  divorce  cases. 
If  probate  courts  have  jurisdiction  in  such  cases,  the  title  to 
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al  estate  involved  in  the  foreclosure  of  liens  and  mortgages 
>uld  to  a  certain  extent  be  dependent  upon  the  records  of 
court  that  is  not  a  court  of  record,  would  be  shadow^' 
id  very  uncertain  indeed,  and  not  as  permanent  as  our  law 
ntemplates  such  titles  should  be.  We  do  not  think  that 
EU9  the  intention  of  the  framers  of  the  constitution,  but  it 

clear  to  us  that  the  intention  was  to  confer  only  jurisdic- 
>n  to  hear  and  determine  actions  at  law  where  the  debt  or 
image  exclusive  of  interest,  does  not  exceed  $500.  We  recog- 
ze  the  fact  that  the  distinction  between  suits  in  equity  and 
:tions  at  law  has  been  prohibited,  and  that  in  this  state 
lere  is  but  one  form  of  action  for  the  enforcement  or  pro- 
ction  of  private  rights  or  redress  of  private  wrongs,  which 

denominated  as  a  civil  action.  That,  however,  does  not 
)olish  the  rules  of  law  or  rules  of  equity;  they  remain,  al- 
lough  the  distinction  between  the  actions  at  law  and  suits  in 
[uity  and  the  forms  of  such  actions  and  suits  are  prohibited 
f  our  constitution. 

We  therefore  conclude  that  the  amendment  to  paragraph  9 
:  section  3841  of  the  Revised  Statutes,  granting  to  the  probate 
»urt  jurisdiction  to  hear  and  determine  actions  to  enforce 
echanics'  and  laborers'  liens,  mortgages  and  other  liens  upon 
jal  and  personal  property,  is  in  violation  of  the  provisions 
[  the  clearly  implied  prohibition  of  section  21  of  article  5 
:  the  state  constitution,  and  void.  The  judgment  is  there- 
>re  reversed  and  the  case  remanded,  with  instructions  to 
ismiss  the  action.     Costs  in  favor  of  the  appellant. 

Stoekslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(April  17,  1906.) 

TOWN  OF  JULIAETTA   (a  Municipal  Corporation),  Be- 

spondent,  v.  H.  M.  SMITH,  Appellant. 

[85  Pae.  923.] 

What  Constitiites  Roads  and  Highways — Fivi  Yeabs'  Public  Use 
AND  Work  by  County  oe  Other  Municipal  Ooepobation  Con- 
stitutes. 

1.  Under  the  proyiBione  of  section  851,  Revised  Statutes  of 
Idaho,  five  years'  use  of  a  road  or  highway  constitutes  a  public 
highway. 

2.  By  the  amendment  to  section  851  (Sess.  Laws  1893,  p.  12), 
five  years'  use  and  work  by  the  proper  authorities  is  required  to 
constitute  a  public  highway  by  prescription. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Latah  County.     Hon.  E.  C.  Steele,  Judge. 

Plaintiff  commenced  its  action  to  remove  an  obstruction 
from  a  street  or  highway  and  for  damages.  Judfirment  foi 
plaintiff  that  the  nuisance  be  abated,  from  which,  and  an 
order  overruling  a  motion  for  new  trial,  defendant  appeals 
Affirmed. 

Daniel  Needham,  for  Appellant. 

The  doctrine  of  user  cloes  not  apply  to  duly  laid  out  anc 
recorded  highways,  and  the  respondent  is  entitled  to  tht 
twenty-foot  alley  and  no  more.  {PUlshury  t;.  Brown,  82  Me 
450,  19  Atl.  858,  9  L.  R.  A.  94 ;  Crossman  v.  Vignaud,  14  La 
173.) 

The  doctrines  of  dedication  and  prescription  are  applicable 
to  all  public  ways,  such  as  alleys,  footways  and  the  like 
(Kimball  v.  City  of  Kenosha,  4  Wis.  321,  336.)  Mere  user  i 
not  evidence  of  dedication,  (Oardmer  v.  Tisdale,  2  Wia.  153 
60  Am.  Dec.  407.) 
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rhe  recording  of  the  plat  of  the  town  of  Juliaetta  and  the 
ling  of  lots  in  accordance  therewith  was  an  express  dedi- 
ion  by  Mr.  Schupfer,  and  is  the  only  competent  evidence 
his  intentions,  and  the  same  became  an  irrevocable  grant 
en  third  persons  acted  upon  it.  User  cannot  be  invoked 
linst  Schupfer.  (Long  v.  Battle  Creek,  39  Mich.  323,  33 
a.  Rep.  384;  Fisher  v,  Brose,  2  Best  &  S.  780;  Boughlner 
Clarksburg,  15  W.  Va.  394;  Hogue  v.  City  of  Albina,  20 
.  182,  25  Pac.  386,  10  L.  R.  A.  673;  City  of  Topeka  v. 
wee,  48  Kan.  345,  29  Pac.  560,  and  cases  cited  therein.) 

Drland  &  Smith,  for  Respondent. 

rhe  town  of  Juliaetta  is  a  municipal  corporation  under 
i  laws  of  the  state  of  Idaho.  Even  if  not  organized  with 
ict  legal  proceedings,  it  would  be  a  municipal  corporation 
prescription.  {Bassett  v.  Porter,  4  Cush.  (Mass.)  487; 
w  V.  Allenstown,  34  N.  H.  351,  69  Am.  Dec.  491 ;  Robie  v. 
igwick,  35  Barb.  (N.  Y.)  319;  People  v,  Maynard,  15  Mich. 
};  28  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  288.) 
rhe  appellant,  being  a  private  person,  cannot  question  the 
It  of  whether  respondent  is  an  incorporated  town  or  not. 
3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  289.) 

3T0CKSLAQER,  C.  J. — Respondent  commenced  this  ac- 
Q  in  the  district  court  of  Latah  county  for  the  purpose 
preventing  the  alleged  obstruction  to  a  certain  traveled 
^hway  in  the  town  of  Juliaetta,  claiming  that  the  tract 
veled  was  and  is  a  highway  by  user ;  that  the  road  has  been 
jd  by  the  general  public  for  travel  since  March,  1887,  and 
■  more  than  five  years  before  the  filing  of  the  plat  of  the 
ra  of  Juliaetta  by  Rupert  Schupfer.  It  is  alleged  that 
pellant  has  placed  certain  obstructions,  and  threatens  to 
itinue  to  place  such  obstructions  over  a  portion  of  the 
eet  or  highway  in  the  town  of  Juliaetta,  thereby  inter- 
ing  with  the  free  use  of  the  street  or  highway.  It  is  further 
3ged  in  paragraph  9  of  the  complaint  **that  if  defendant 
permitted  to  maintain  the  said  fence  and  thus  obstruct 
Idaho,   Vol.   12—19 
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that  portion  of  the  highway  used  and  worked  as  the  public 
highway  street  for  so  long  a  period  through  said  town,  the 
safety  of  the  citizens  of  Juliaetta,  and  of  the  traveling  public 
as  well,  will  be  endangered,  and  the  town  be  liable  for  dam- 
ages arising  from  injuries  caused  by  said  obstruction  over 
said  highway."  Appellant  denied  all  the  allegations  of  the 
complaint  and  justified  all  his  acts  by  pleading  ownership  of 
the  land  in  controversy. 

On  the  twenty-first  day  of  June,  1905,  the  case  was  tried 
without  a  jury.  The  ninth  finding  is  that  the  travel  over  said 
strip  or  tract  of  land  extends  upon  lots  1,  2,  3,  4,  5,  6,  7,  8, 
9  and  10  of  block  B,  and  the  obstruction  by  fencing  by  the 
said  defendant  covers  that  strip  of  land  over  said  lots  and 
upon  the  part  thereof  which  has  been  used  and  traveled  by 
the  public  as  a  highway. 

The  tenth  finding  is:  **That  said  obstruction  placed  by  de- 
fendant upon  and  across  said  lots  prevents  the  public  from 
the  use  of  said  strip  of  land  over  which  the  public  have  been 
accustomed  to  travel.  That  the  said  strip  of  land  described 
in  the  findings  has  been  used  and  traveled  by  the  public  for 
such  length  of  time  that  the  same  has  become  a  highway  by 
user,  and  that  said  strip  of  land  is  a  public  highway.*' 

As  conclusions  of  law  the  court  finds:  **That  the  obstruc- 
tions placed  upon  such  highway  are  a  nuisance  and  should 
be  abated,  and  the  defendant  enjoined  from  further  obstruct- 
ing said  highway.*'  Judgment  and  decree  were  entered  in 
compliance  with  the  foregoing  facts  and .  conclusions.  The 
appeal  is  from  the  judgment  and  from  an  order  overruling 
a  motion  for  a  new  trial. 

It  is  admitted  that  the  appellant  is  the  owner  of  the  ten 
lots  described  in  finding  9,  and  that  he  purchased  them  from 
R.  Schupfer,  the  original  owner  of  the  townsite  of  Juliaetta, 
in  1903.  The  controlling  question  in  this  case  is  whether  the 
public  or  the  town  of  Juliaetta  could  acquire  the  right  to 
any  portion  of  these  lots  for  use  as  streets  or  highways  by 
user.  On  the  twenty-seventh  day  of  November,  1891,  Rupert 
Schupfer  made  the  following  certificate  of  dedication : 
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'*Know  all  men  by  these  presents,  that  I,  Rupert  Schupfer, 
ve  laid  oflf  and  platted  as  townsite,  the  land  shown  by 
Qexed  plat  and  description  to  be  known  as  the  town  of 
liaetta,  in  Latah  county,  Idaho,  and  I  do  hereby  dedicate 
the  public  use,  until  lawfully  vacated,  the  streets  and  alleys, 
shown  on  said  plat.  The  sizes  of  lots,  blocks,  streets  and 
jys  are  marked  on  plat." 

3n  the  twenty-sixth  day  of  March,  1892,  a  petition  to  in- 
•porate  the  town  of  Juliaetta  was  filed  with  the  clerk  of 
5  board  of  commissioners,  and  on  the  nineteenth  day  of 
>ril,  1892,  the  prayer  for  such  incorporation  was  granted, 
is  shown  by  the  plat  which  is  a  part  of  the  record  that 
5  lots  in  dispute  are  between  Main  and  State  streets,  and 
it  there  is  an  alley  running  between  the  streets  and  through 
!  center  of  Block  B.  A  number  of  errors  are  assigned  in 
)  record,  but  it  occurs  to  us  that  the  settlement  of  one  law 
^stion  practically  disposes  of  the  case.  If  the  town  or 
blic  can  acquire  private  property  for  public  use  by  user, 
n  the  judgment  must  be  sustained,  as  we  think  it  is 
mdantly  shown  by  the  record  that  the  portion  of  the  lots 
dispute  have  been  used  as  a  highway  more  than  the  re- 
Ired  statutory  time  to  give  the  right  to  use  by  user,  else- 
ere  than  in  an  incorporated  city,  village  or  tow^n.  We  are 
3  of  the  opinion  that  the  proceedings  of  the  board  of  county 
amissioners  in  their  acts  and  orders  relative  to  the  incor- 
•ation  of  the  town  of  Juliaetta  were  a  practical  compliance 
h  the  statute — even  if  not  organized  by  a  strict  compliance 
h  all  the  provisions  of  our  statute,  it  would  still  be  a 
nicipal  corporation  by  prescription.  {Bassett  v.  Porter,  4 
sh.  487;  Bow  v.  Allenstown,  34  N.  H.  351,  67  Am.  Dec. 
. ;  Rohie  V,  Sedgwick,  35  Barb.  319 ;  People  v.  Maynard, 
Mich.  463;  28  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  288.) 
to  the  right  of  appellant  to  question  the  irregularities,  if 
r,  in  the  organization  of  the  town,  see  volume  28  of  Amer- 
Q  and  English  Encyclopedia  of  Law,  second  edition,  page 
K  The  author  says:  ** Irregularities  in  the  organization  of 
own  may  be  waived  by  the  public,  and  a  private  person 
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cannot  question  the  regularity  of  a  town's  existence";  citini 
authorities.  Section  97  of  Session  Laws  of  1899,  page  212 
dealing  with  city  and  village  plats,  says:  **The  acknowledg 
ment  and  recording  of  such  plat  is  equivalent  to  a  deed  ii 
fee  simple  of  such  portion  of  the  premises  platted  as  is  oi 
such  plat  set  apart  for  street  or  other  public  use." 

Learned  counsel  for  appellant  insists  that  **when  the  pla 
of  Juliaetta  was  recorded  and  lots  sold  in  accordance  then 
with,  the  dedication  became  complete,  and  when  the  town  ii 
corporated  it  accepted  the  plat,  and  streets  and  alleys  de 
lineated  thereon  at  once  became  the  public  thoroughfares  o 
said  town,  and  all  persons  who  bought  property  in  said  tow 
had  notice  as  to  what  said  incorporation  claimed  for  its  street 
and  alleys,  and  would  be  estopped  to  claim  anything  other  o 
different  than  that  shown  on  the  plat.  Such  being  the  cas 
with  purchasers,  the  same  doctrine  will  hold  good  as  to  th 
corporation,  for,  should  the  theory  of  plaintiff  obtain  in  thi 
case,  then  every  person  who  buys  a  lot  in  accordance  wit 
a  plat  in  an  incorporated  town  or  village  in  this  state  woul 
have  to  inclose  the  same  at  once  or  stand  guard  over  hi 
property  to  keep  the  public  from  acquiring  title  thereto  b 
user."  There  is  much  force,  reason  and  equity  in  this  eoi 
tention,  and  unless  the  public  had  acquired  a  right  to  th 
use  of  this  land  for  a  public  highway  prior  to  the  time*  M 
Schupfer  platted  the  townsite  of  Juliaetta  and  dedicated  tli 
streets  and  alleys  to  the  use  of  the  public,  the  judgment  : 
erroneous  and  should  be  reversed. 

The  eighth  finding  of  the  court  is,  **That  the  defendant  hi 
obstructed  said  strip  of  land  over  which  the  general  publ 
have  traveled  since  about  the  month  of  March,  1887,  l 
building,  erecting  arid  maintaining  a  fence  over  said  land  an 
over  and  across  said  land  where  and  upon  that  part  of  sai 
strip  of  land  which  the  public  were  and  have  been  durin 
fiaid  time  in  the  habit  of  traveling,  and  over  and  aero 
that  part  where  the  track  has  been  situated,  and  has  by  sue 
fence  obstructed  and  prevented  the  public  from  travelir 
upon  the  beaten  track  of  said  road  or  traveling  upon   th; 
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rt  of  said  strip  where  the  general  public  have  traveled  since 
out  the  month  of  March,  A.  D.  1887.*'  A  number  of  wit- 
sses  testified  with  reference  to  the  use  of  the  land  in  con- 
)versy  as  a  highway  from  March,  1887,  and  since  the  plat- 
ig  and  incorporation  of  the  town  of  Juliaetta  until  it  was 
need  by  appellant  in  1903.  There  are  conflicts  in  the  evi- 
nce as  to  the  use  of  this  land  for  highway  purposes,  but 
,  examination  of  the  evidence  shown  by  the  transcript  we 
ink  fully  supports  finding  8  above  quoted,  hence  it  became 
public  highway  by  prescription  prior  to  the  filing  of  the 
ftt  and  dedication  of  the  streets  and  alleys  for  the  use  of 
e  public.  There  is  nothing  in  the  record  showing  that  Mr. 
shupfer  ever  objected  to  the  use  of  these  lots  for  a  highway, 

that  there  was  any  opposition  from  anyone  until  appellant 
irchased  the  lots  and  built  his  fence  and  inclosed  what  he 
lieved  to  be  his  property. 
Section  851  of  the  Revised  Statutes,  providing  what  shall 

roads  and  highways  in  this  state,  says:  ^^ Roads  laid  out 
d  recorded  as  highways  by  order  of  the  board  of  commis- 
)ners,  and  all  roads  used  as  such  for  a  period  of  five  years 
e  highways."  This  section  was  amended  by  the  second 
3sion  of  the  state  legislature  as  follows:  ** Roads  laid  out 
d  recorded  as  highways  by  order  of  the  board  of  commis- 
)ners,  and  all  roads  used  as  such  for  a  period  of  five  years, 
ovided  the  latter  shall  have  been  worked  and  kept  up  at 
e  expense  of  the  public  or  located  and  recorded  by  order 

the  board  of  commissioners,  are  highways."  (Sess.  Laws 
93,  p.  12.)    By  the  finding  of  the  cotirt  the  road  or  highway 

controversy  was  a  public  highway  within  the  meaning  of 
e  general  statute  of  1889,  or  the  act  of  the  state  legislature  at 
;  second  session  in  1893. 

The  supreme  court  of  California  in  Bolger  v.  Foss,  65  Cal. 
0,  3  Pac.  871,  construed  a  statute  relative  to  roads  and 
^hways  and  what  constituted  them.  The  first  clause  of  the 
llabus  says:  ** Section  2619  of  the  Political  Code  which  pro- 
ied  that  *A11  roads  used  as  such  for  a  period  of  more  than 
re  years  are  highways.'  "    In  the  opinion  it  is  said:  **But 
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where  there  is  a  statute  that  roads  shall  be  deemed  public 
highways  which  have  been  used  as  such  for  a  named  period, 
the  right  of  the  public  to  continue  to  use  them  as  public  roads 
is  fixed  and  established."  (Citing  Angell  on  Highways,  sec. 
131.) 

Again,  in  McRoss  v,  Buttyer,  81  Cal.  122,  22  Pac.  393,  the 
same  doctrine  is  announced.  (See,  also,  Freshour  v,  Hiln,  99 
Cal.  443,  34  Pac.  87.) 

In  Getchell  v.  Benedict,  57  Iowa,  121,  10  N.  W.  321,  it  is 
said  in  the  syllabus:  **When  plaintiff  received  a  conveyance 
of  a  certain  lot  according  to  a  plat  which  did  not  recognize  a 
highway  dedicated  by  acts  in  pais  prior  to  the  filing  of  such 
plat,  held  that  they  were  not  thereby  estopped  from  asserting 
the  existence  of  such  highway.*' 

It  is  held  in  City  of  Louisville  v.  Brewer's  Admr,  (Ky.),  72 
S.  W.  9:  ** Where  a  county  road  was  taken  into  a  city  by  an- 
nexation of  the  territory  which  it  traversed,  it  became  a  city 
street  without  formal  action  on  the  city's  part."  (See,  also, 
sec.  1009,  same  volume.) 
2  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  637.     Also 

In  Ford  v.  Chicago  etc.  Assn.,  reported  in  155  111.  166,  39  N. 
E.  650,  657,  it  is  said:  '*A  public  highway  arises  by  prescrip- 
tion where  there  has  been  an  adverse  user  of  the  easement  con- 
tinued for  a  period  fixed  by  law."  Citing  19  American  and 
English  Encyclopedia  of  Law,  page  7,  where  it  is  said:  ** Pre- 
scription is  made  by  acquiring  title  to  incorporated  heredita- 
ments by  immemorial  or  long-continued  use."  (See,  also, 
page  11,  same  volume.)  Oross  v.  McNutt,  4  Idaho,  286,  38 
Pac.  935,  is  decisive  of  this  case. 

We  do  not  deem  it  necessary  or  useful  to  prolong  this  dis- 
cussion or  cite  additional  authorities.  It  is  apparent  from 
the  record  that  the  findings  of  fact  were  justified  by  the  evi- 
dence, and  from  the  authorities  above  cited  and  quoted  from 
we  think  the  court  reached  the  proper  conclusion  of  law. 

Many  assignments  of  error  occurring  at  the  trial  are  con 
tained  in  the  record,  but  it  is  unnecessary  to  pass  upon  them 
in  our  view  of  the  case.    The  only  serious  question  presents 
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the  record  is  whether  the  road  passing  over  the  property 
controversy  is  a  public  highway  within  the  meaning  of  our 
tute  as  amended  by  Session  Laws  of  1893,  supra,  and  since 

have  found  under  the  evidence  and  authorities  that  sucli 
true,  it  ends  the  controversy.  Judgment  is  afi&rmed  with 
its  to  respondent. 

^Ishie,  J.,  and  Sullivan,  J.,  concur. 


(April  18,  1906.) 

H.  WILSON,  Respondent,  v.  WILLIAM  DOYLE,  Ap- 
pellant. 
[85    Pac.    928.] 

»EAL  FROM  Justice's  Coubt — Sufpiciency  of  Undertaking  on  Ap- 
peal AND  fob  Stay  of  Pboceedings — Dismissal  of  Appeal. 

1.  Where  an  appeal  is  taken  from  a  justice 's  court  and  the  appel- 
lant claims  a  stay  of  proceedings,  under  section  4842,  Revised  Stat- 
utes, it  is  necessary  to  give  two  obligations  (which  may  both  be 
in  the  same  undertaking),  one  in  the  sum  of  $100,  to  cover  costs 
of  the  appeal,  and  the  other  in  twice  the  amount  of  the  judgment, 
including  costs. 

2.  An  undertaking  in  twice  the  amount  of  the  judgment,  including 
costs,  for  the  stay  of  proceedings  is  ineffectual  for  any  purpose 
where  there  is  no  obligation  ''for  the  payment  of  the  costs  on  the 
appeal,  *  *  and  in  such  case  the  appeal  is  properly  dismissed. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial 
strict  for  the  County  of  Kootenai.  Hon.  Ralph  T.  Morgan, 
dge. 

Etespondent  obtained  a  judgment  in  a  justice's  court  and 
i  defendant  appealed  to  the  district  court.  The  appeal 
s  dismissed  by  the  district  court  and  judgment  of  dismissal 
jreupon  entered,  from  which  judgment  the  defendant  ap- 
Eded  to  the  supreme  court.    Judgment  affirmed. 
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Charles  L.  Heitman,  for  Appellant,  cites  no  authorities 
on  points  decided  by  the  court. 

Thomas  H.  Wilson,  pro  se. 

The  correlative  "or"  in  the  statute,  section  4844,  which 
section  is  identical  with  the  California  code,  section  978,  has 
received  the  judicial  construction  of  **and.*'  {McConkey  v. 
Superior  Court,.  56  Cal.  83;  Numbers  v.  Rocky  Mountain 
Bell  Tel,  Co.,  7  Idaho,  408  (last  paragraph  at  p.  413),  63 
Pac.  381). 

The  undertaking  recites  whereas  '*  defendant  is  desirous  of 
appealing,'*  and  *'a  stay  of  proceedings  is  claimed."  It 
would  seem  to  be  void  for  uncertainty,  especially  as  to  the 
appeal.  {Kelly  v.  Leechman,  5  Idaho,  521,  51  Pac.  407, 
and  cases  there  cited ;  Carter  v,  Butte  Creek  Gold  Mine  &  P. 
Co.,  131  Cal.  350,  63  Pac.  667.) 

The  appeal  bond  must  conform  to  the  terms  of  the  statute. 
(Johnson  v.  Letson,  3  Ariz.  344,  29  Pac.  893.) 

A  stay  bond  does  not  do  this.  {Duft  v.  Greenbaum,  72  Cal. 
157,  12  Pac.  74,  13  Pac.  323,  approved  by  same  court  in  Dun- 
can V.  Times-Mirror  Co.,  109  Cal.  602,  42  Pac.  147.) 

The  obligors  are  held  according  to  the  terms  of  their  bond 
only.  (People  v.  Breyfogle,  17  Cal.  504,  508.)  Hence  would 
not  be  held  for  costs  on  appeal  in  this  case. 

AILSHIE,  J. — This  case  was  instituted  in  the  justice's 
court  of  Harrison  precinct,  Kootenai  county.  Judgment 
was  entered  for  the  plaintiff,  and  the  defendant  appealed 
to  the  district  court.  On  motion  of  the  plaintiff  the  ap- 
peal was  dismissed  by  the  district  court  and  judgment  of 
dismissal  was  thereupon  entered,  from  which  the  de- 
fendant has  appealed  to  this  court.  It  is  contended  by 
respondent  here  that  the  appeal  was  properly  dismissed  for 
the  reason  that  the  defendant  and  appellant  failed  to  give  an 
undertaking  on  appeal  as  provided  by  section  4842,  Revised 
Statutes,  and  if  that  contention  is  correct,  the  judgment  of 
the  lower  court  in  dismissing  the  appeal  should  be  affirmed. 


Digitized  by 


Google 


>ril,  1906.] 


Wilson  v.  Doyub. 


297 


Opinion  of  the  Court — Ailshie,  J. 


le  judgment  entered  in  the  justice's  court  was  for  $80.60, 
incipal,  and  $3.80  costs.  The  undertaking  on  appeal  was 
ren  for  the  sum  of  $200.  The  conditions  of  the  undertak- 
l  which  are  material  to  the  consideration  of  the  bond  under 
icussion  are  as  follows:  "And,  whereas,  the  above  defend- 
t  is  desirous  of  appealing  from  the  decision  of  said  justice 
the  district  court  at  Rathdrum,  in  and  for  the  county  of 
K)tenai,  state  of  Idaho,  and  a  stay  of  proceedings  is  claimed  : 
"Now,  if  the  above  defendant,  William  Doyle,  shall  well 
d  truly  pay,  or  cause  to  be  paid,  the  amount  of  said 
Igment  and  all  costs,  and  obey  any  order  the  said  dis- 
ct  court  may  make  therein,  if  the  said  appeal  be  with- 
awn  or  dismissed,  or  pay  the  amount  of  any  judj^ment, 
d  all  costs  that  may  be  recovered  against  the  said  district 
irt,  then  this  obligation  to  be  null  and  void ;  otherwise  to 
nain  in  full  force  and  virtue." 

rhe  appellant  contends  that  while  the  undertaking  was 
k  sufficient  to  stay  proceedings  in  the  justice's  court,  that 
lid  constitute  a  sufficient  undertaking  on  appeal.  Respond- 
t,  on  the  other  hand,  contends  that  under  section  4842 
)  undertaking  is,  if  anything,  merely  a  stay  bond  and 
in  no  respect  an  appeal  bond. 

rhe  supreme  court  of  California  in  McConkey  v.  Superior' 
urt,  56  Cal.  83,  in  construing  section  978  of  the  Code  of 
Til  Procedure  of  that  state,  which  is  the  same  as  section 
t2  of  our  statute,  held  that  **the  word  *or'  in  section  978 
the  Code  of  Civil  Procedure,  joining  the  clauses  refer- 
g  respectively  to  the  undertaking  for  costs  on  appeal  and 
undertaking  for  a  stay  of  proceedings,  is  to  be  read  *  and, ' 
i  in  all  cases  the  former  undertaking  is  essential." 
!)ur  own  supreme  court  in  Numbers  v.  Rocky  Mountain  Bell 
I  Co.,  7  Idaho,  408,  63  Pac.  381,  said:  ''We  think  it 
best,  however,  to  suggest  that  said  section  4842  of  the 
vised  Statutes  requires,  in  cases  of  appeal  from  justices' 
irts  to  the  district  court  where  execution  of  the  judgment  is 
36  stayed,  two  obligations  (may  be  in  the  same  undertaking) 
me  in  the  sum  of  $100  to  cover  costs  of  appeal ;  the  other. 
'  double  the  amount  of  the  judgment  and  costs  in  the  jus- 
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tice  court,  to  secure  the  payment  of  whatever  judfrment  aud 
costs  may  finally  be  recoTered  by  the  respondent  against  thf 
appellant."  It  is  clearly  apparent  from  the  context  of  sec- 
tion 4842  that  where  an  appellant  seeks  a  stay  of  proceedings, 
it  is  necessary  to  have  two  obligations — which,  of  course,  may 
both  be  in  the  same  undertaking — one  to  cover  costs  of  appeal 
and  the  other  in  double  the  amount  of  the  judgment  and  cost5 
entered  in  the  lower  court.  In  this  case  the  undertakino 
is  not  sufficiently  large  for  both  purposes.  The  obligation 
of  the  sureties  on  the  bond  is  to  pay  the  judgment,  including 
costs,  entered  in  the  lower  court,  or  the  amount  of  any  judg- 
ment and  costs  entered  in  the  appellate  court.  The  statute, 
however,  requires  an  appeal  bond  in  the  sum  of  $100  **foi 
the  payment  of  the  costs  on  the  appeal/'  which  is  an  entirel)' 
different  thing  from  the  payment  of  the  judgment  and  costs 
entered  in  the  lower  court.  The  undertaking  given  in  this 
case  would  doubtless  be  sufficient  for  a  staj^  of  proceedings, 
but  since  there  is  no  undertaking  on  appeal,  there  is  nothing 
to  be  stayed.  The  bond  is  not  a  sufficient  appeal  bond. 
It  is  too  indefinite  and  uncertain  to  sustain  a  construction 
that  would  make  it  cover  the  appeal.  We  therefore  con- 
clude that  there  was  no  error  in  the  district  court  dismiss- 
ing the  appeal,  and  the  judgment  will,  therefore,  be  affirmed. 
Costs  awarded  to  respondent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(April  18,  1906.) 

ILLIAM  J.  RUSSELL,  Appellant,  v.  A.  V.  CHAMBER- 
LAIN    et  al..  Respondents. 
[85  Pae.  926.] 

Licious    Prosecution — ^Defendants   Joined — ^Want    of    Probable 
Jausb  and  Malice — AlleoatiOVis  of  Complaint — Demurrer. 

1.  It  IB  not  necessary  in  an  action  for  malicious  prosecution  to  allege 
that  all  of  the  defendants  combined  in  instituting  the  proceedings 
complained  of.  If,  after  the  proceedings  were  commenced,  they, 
without  probable  cause  and  with  malice,  participate  voluntarily  in 
the  prosecution,  they  may  be  joined  in  an  action  as  defendants  with 
the  person  or  persons  who  instituted  the  action. 

2.  Want  of  probable  cause  and  malice  must  coexist. 

3.  Actions  for  malicious  prosecutions  are  not  favored  in  law  and 
have  been  hedged  about  by  limitations  more  stringent  than*  in  many 
other  acts  causing  damage  to  another. 

4.  Held,  that  the  complaint  states  a  cause  of  action  and  that  the 
court  erred  in  sustaining  the  demurrers  thereto. 

(Syllabus  by  the  court.) 


^ 


4.PPEAL  from  the  District  Court  of  the  First  Judicial 
strict  for  Kootenai  County.    Hon.  Ralph  T.  Morgan,  Judge. 


\.ction  for  malicious  prosecution.  Demurrer  to  complaint 
tained  and  judgment  of  dismissal  entered.  Judgment  re- 
sed. 

t.  E.  McFarland,  for  Appellant 

t  is  not  necessary  to  prove  that  the  defendants  were 
originators  of  the  proceedings  complained  of.     If  they 

ticipated  voluntarily  in  the  malicious  prosecution,   and 

73S  carried  out  with  their  countenance  and  approbation, 

r  will  be  liable.     (Newell  on  Malicious  Prosecution,  368; 

inkaid  on  Torts,  par.  55 ;  Stansbury  v,  Fogle,  37  Md.  369 ; 

ildin  V.  Ball,  104  Tenn.  597,  58  S.  W.  248;  Dreux  v. 

aec,  18  Cal.  83 ;  Finley  v.  St,  Louis  Ref,  &  T7.  0.  Co,,  99 
559,  13  S.  W.  87;  Porter  v.  Martyn  (Tex.  Civ.  App.),  32 
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S.  W.  731;  Brown  v.  Chadsey,  39  Barb.  253;  Christian  v. 
Hannd,  58  Mo.  App.  37.) 

McClear  &  Burgan  and  Robert  H.  Elder,  for  Respondents. 

In  this  case  there  is  no  charge  against  any  of  the  respond- 
ents having  commenced,  advised  or  instigated  the  prose- 
cution, and  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  any  of  them. 

The  essential  element  of  the  charge  of  malicious  prose- 
cution, viz.,  probable  cause,  is  entirely  wanting  in  the  case 
of  either  one  of  the  respondents  who  has  been  served  with 
process. 

The  test  of  probable  cause  is  to  be  applied  as  to  the  time 
when  the  action  complained  of  was  commenced,  and  facts 
that  came  to  defendant's  knowledge  afterward  are  no  pro- 
tection. (Cooley  on  Torts,  183.)  To  support  an  action  for 
malicious  criminal  prosecution  the  plaintiff  must  prove,  in 
the  first  place,  the  fact  of  prosecution  and  that  the  defendant 
was  the  prosecutor,  or  that  defendants  instigated  its  com- 
mencement and  that  it  terminated  in  plaintiff's  acquittal. 
{Wheeler  v.  Neshitt,  24  How.  (65  U.  S.)  544,  16  L.  ed.  765.) 

It  must  appear  that  the  prosecution  was  instigated  by  the 
defendant,  and  the  onus  is  upon  the  plaintiff  to  show  thai 
the  defendant  was  the  prosecutor,  and  that  the  prosecution 
was  without  reasonable  or  probable  cause.  {Farnum  v.  Fee- 
ley,  56  N.  Y.  454;  Harkrader  v.  Moore,  44  Cal.  144.) 

SULLIVAN,  J. — This  is  an  action  to  recover  damages  for 
an  alleged  malicious  prosecution.  Demurrers  to  the  amended 
complaint  were  sustained  and  judgment  of  dismissal  -was 
entered  and  the  plaintiff  appeals  therefrom.  All  of  the  de- 
fendants, except  Frank  M.  Crandall,  were  served  with  sum- 
mons and  appeared.  The  defendant  Crandall  was  not  served 
and  did  not  appear.  It  is  alleged  in  the  complaint  that 
on  the  eleventh  day  of  April,  1904,  in  Kootenai  county 
the^said  Crandall  made,  signed,  swore  to  and  filed  ^ith  8 
justice  of  the  peace,  in  said  county,  a  certain  complaint  or  in- 
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formation  in  writing  charging  and  accusing  the  plaintiff  with 
having  unlawfully,  willfully,  maliciously  and  feloniously  set 
fire  to  and  caused  to  be  burned,  in  the  night-time,  a  certain 
mercantile  warehouse,  situated  in  Coeur  d'Alene  City,  with  the 
intent  then  and  there  willfully,  maliciously  and  feloniously 
to  destroy  said  building,  and  caused  said  justice  of  the 
peace  to  issue  a  warrant  for  the  apprehension  and  arrest  of 
the  plaintiff  upon  said  charge,  and  that  the  plaintiff  was  ar- 
rested by  virtue  of  said  warrant ;  that  the  acts  of  said  Cran- 
dall  therein  were  malicious  and  without  reasonable  or  prob- 
able cause.  Then  follows  an  allegation  that  on  or  about  the 
eleventh  day  of  April,  1904,  the  defendants,  contriving  and 
maliciously  intending  to  injure  plaintiff  in  his  good  name 
and  reputation,  caused  him  to  be  imprisoned  without  any 
reasonable  or  probable  cause  therefor,  and  wickedly  con- 
spired, combined  and  agreed  together  among  themselves  to 
prosecute  plaintiff  upon  said  charge,  and  procured  the  plain- 
tiff to  be  examined  before  said  justice  of  the  peace  upon  said 
charge,  and  by  said  justice  of  the  peace  held  over  to  answer 
said  charge  at  the  next  term  of  the  district  court  in  and 
for  said  county,  and  caused  him  to  be  imprisoned,  informed 
against  and  prosecuted  in  said  district  court  upon  said 
charge ;  that  in  pursuance  of  said  conspiracy,  the  defendants, 
still  contriving  and  maliciously  intending  to  injure  plain- 
tiff in  his  good  name  and  reputation,  and  to  cause  him  to  be 
imprisoned  without  any  reasonable  cause,  therefor,  **  employed 
and  procured  certain  detectives  to  secure  the  attendance  of 
certain  persons  to  attend  before  said  justice  of  the  peace  at 
said  examination  and  testify  under  oath  against  plaintiff, 
and  that  said  detectives  did  accordingly  procure  certain  per- 
sons to  attend  and  under  oath  give  false  and  perjured  testi- 
mony before  said  examining  magistrate  against  plaintiff  in 
said  prosecution."  It  is  also  alleged  that  the  defendants 
procured  and  employed  as  private  and  special  counsel  an 
attorney  from  Spokane,  Washington,  to  assist  in  the  prose- 
cution of  the  plaintiff.  It  is  also  alleged  that  pursuant  to 
the  said  conspiracy,  the  defendants,  without  reasonable  or 
probable  cause,  corruptly  and  wrongfully  solicited,  requested 
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and  induced  said  justice  of  the  peace  to  hold  plaintiff  to 
answer  said  charge  and  to  fix  his  bail  in  a  sum  beyond  his 
ability  to  furnish,  and  that  the  justice  of  the  peace  did  so. 
and  fixed  his  bail  at  $5,000;  that  in  pursuance  of  said  con- 
spiracy, the  defendants  procured  the  county  attorney  for 
said  county  to  make  and  file  in  the  district  court  an  informa- 
tion in  writing  charging  the  plaintiff  with  said  crime,  and 
that  thereafter  the  plaintiff  appeared  in  the  district  court 
ready  and  willing  to  stand  his  trial  upon  said  information, 
whereupon  the  county  attorney  on  the  twenty-fifth  day 
of  February,  1905,  after  consulting  and  advising  with  the 
defendants,  and  at  their  request,  did  then  and  there  move 
said  district  court  to  discharge  said  plaintiff,  which  was  done, 
and  the  plaintiff  discharged  out  of  custody,  and  that  said 
prosecution  is  wholly  ended  and  determined  in  favor  of  the 
plaintiff.  In  the  eleventh  paragraph  of  the  complaint  it 
is  alleged  that  all  of  the  acts  of  said  defendants  alleged 
in  the  complaint  "were  malicious  and  without  any  reason- 
able or  probable  cause  therefor,  and  with  the  exception  of 
the  making  and  filing  of  the  said  complaint  or  information 
with  said  justice  of  the  peace  as  aforesaid,  were  committed 
by  the  said  defendants  jointly."  Then  follows  specific  al- 
legations of  damage,  and  it  is  alleged  that  by  reason  of  the 
acts  complained  of  the  plaintiff  has  been  damaged  in  the  sum 
of  $20,000,  and  prays  judgment  for  that  amount. 

Two  demurrers  were  filed  by  respective  defendants,  and  the 
main  ground  of  demurrer  in  each  was  that  the  amended  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  Those  demurrers  were  sustained  and  judgment  of 
dismissal   w^as   entered. 

Two  errors  are  assigned:  1.  The  court  erred  in  sustaining 
said  demurrers ;  and  2.  The  court  erred  in  entering  the  judg- 
ment of  dismissal. 

It  is  first  contended  by  counsel  for  defendants  that  as  the 
other  defendants  did  not  join  with  Crandall  in  instituting 
the  criminal  prosecution  against  the  plaintiff,  they  cannot 
be  properly  joined  wuth  Crandall  as  defendants  in  this  action. 
There  is  nothing  in  that  contention,  for  in  this  class  of  cases 
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is  not  necessary  to  prove  that  all  of  the  defendants  were 
iginators  of  the  proceedings  complained  of.  If  after  the 
oceedings  were  commenced  they  voluntarily  conspired  and 
iliciously  joined  in  such  prosecution  without  probable  cause, 
ey  may  be  held  liable.  (1  Kinkaid  on  Torts,  par.  55; 
anshury  v,  Fogle,  37  Md.  369 ;  Mauldin  v.  Ball,  104  Tenn. 
7,  58  S.  W.  248 ;  Dreux  v.  Domec,  18  Cal.  83 ;  Finley  v.  St. 
iuis  Ref.  dk  W.  G.  Co.,  99  Mo.  599,  13  S.  W.  87;  Porter  v. 
irtyn  (Tex.  Civ.  App.),  32  S.  W.  731.)  In  order  to  recover, 
mt  of  probable  cause  and  malice  must  coexist,  and  must  be 
leged  and  proved. 

The  only  remaining  question  before  us  for  decision  is 
blether  the  amended  complaint  contains  facts  sufficient  to 
Qstitute  a  cause  of  action.  In  limine,  the  action  for  mali- 
)us  prosecution  is  not  favored  in  law,  and  hence  has  been 
'dged  about  by  limitations  more  stringent  than  in  the 
se  of  almost  any  other  act  causing  damage  to  another. 
^mall  v.McGovern,  117  Wis.  108,  94  N.  W.  651;  Grant  v. 
mel,  3  Rob.  17,  38  Am.  Dec.  228.)     In  order  to  recover 

this  action  the  plaintiff  must  allege  and  prove  (1)  that 
ere  was  a  prosecution;    (2)  that  it  terminated  in   favor 

the  plaintiff;  (3)  that  the  defendants  were  prosecutors; 
t)  that  they  were  actuated  by  malice;  (5)  that  there  was 
want  of  probable  cause;  and  (6)  the  amount  of  damages 
at  plaintiff  has  sustained. 

Upon  a  careful  consideration  of  the  allegations  of  the  com- 
aint,  we  conclude  that  they  state  a  cause  of  action.  The 
dgment  and  the  order  sustaining  the  demurrers  must  be 
t  aside  and  the  case  remanded,  with  instructions  to  the 
ial  court  to  permit  the  defendants  to  answer  within  a  rea- 
nable  time.  Costs  of  this  appeal  are  awarded  to  the  ap- 
dlant. 


Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
Eehearing  denied  July  7,  1906. 
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(April  18,  1906.) 

FRED  J.  HORNER,  Appellant,  v.  A.  V.  CHAMBERLAD 
et  al..  Respondents. 

[85  Pac.  927.] 

APPEAL  from  the  District  Court  of  the  First  Judicia 
District  for  Kootenai  County.     Hon.  Ralph  T.  Morgan,  Judge 

Action  for  malicious  prosecution.  Demurrer  to  complain 
sustained  and  judgment  of  dismissal  entered.    Reversed, 

This  action  was  commenced  to  recover  damages  for  mali 
cious  prosecution,  and  the  pleadings  and  questions  involvec 
herein  are  substantially  the  same  as  in  the  case  of  Wm.  J 
Russell,  Appellant,  v.  A.  V.  Chamberlain  et  al..  Respondents 
decided  at  this  term  of  this  court  and  reported  in  85  Pac 
926,  {ante,  p.  299),  and  by  stipulation  of  counsel  this  casi 
was  the  follow  the  decision  in  the  said  case  of  Russell  v,  Cham 
herlain.  On  the  authority  of  that  case,  the  judgment  in  thii 
case  must  be  reversed  and  the  case  remanded,  with  directioi 
to  the  trial  court  to  overrule  the  demurrers  and  to  give  th( 
respondents  a  reasonable  time  in  which  to  answer.  Cost 
awarded  to  appellant. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


Digitized  by 


Google 


pril,  1906.] 


In  re  Rice. 


305 


Argument  for  Appellant. 


(April  19,  1906.) 

In  re  Appeal  of  HANS  J.  RICE. 
[85  Pac.  1109.] 

3LIC  Administrator — Pees  and  Compensation — Opficial  Liability. 

1.  A  county  treasurer  is,  under  the  constitution  and  laws  of  this 
state,  ex-offjno  public  administrator,  and  all  fees  and  compensation 
received  by  him  in  his  official  capacity  and  as  public  administrator 
must  be  accounted  for  and  reported  to  his  county,  and  cannot  be 
retaint^d  by  him  for  his  personal  or  individual  use. 

2.  By  virtue  of  holding  the  office  of  county  treasurer,  the  individual 
becomes  ex-officio  public  administrator,  and  is  thereby  and  for 
that  reason  alone,  qualified  to  become  an  administrator  of  an  estate 
under  subdivision  9  of  section  5351,  and  section  5682,  Revised 
Statutes, .  and  any  and  all  fees  and  compensation  received  by  him 
by  reason  of  discharging  such  duties  belong  to  the  county,  and 
must  be  accounted  for  to  the  county. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial 
istrict  for  Shoshone  County.     Hon.  Ralph  T.  Morgan,  Judge. 


V   • 


Hans  J.  Rice,  county  treasurer  of  Shoshone  county,  and  ex- 
ficio  public  administrator,  appealed  from  the  action  of  the 
)ard  of  county  commissioners  of  Shoshone  county  in  refus- 
[g  to  him  a  quarter's  salary  as  county  treasurer,  which 
•der  and  action  of  the  board  was  based  on  the  neglect  and 
ifusal  of  the  treasurer  to  account  for  the  fees  and  compen- 
ition  collected  by  him  as  public  administrator.  The  dis- 
ict  court  sustained  and  affirmed  the  action  of  the  board  of 
>mmissioners,  and  the  treasurer  appealed  therefrom.  Judg- 
ent  affirmed. 

Henry  P.  Knight,  for  Appellant. 

There  must  be  a  particular  grant  of  authority  before  the 
>unty    treasurer    can    administer    any  estate.     {Becker  v. 
Idaho,    Vol.    12—20 
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Solover,  7  Cal.  215,  68  Am.  Dec.  237 ;  Rogers  v.  Hoherlin,  11 
Cal.  120;  Estate  of  HamUton,  34  Cal.  464.) 

He  does  not  administer  by  virtue  of  his  office,  because  his 
duties  under  appointment  by  the  probate  court  do  not  expire 
with  the  termination  of  his  office  as  county  treasurer,  but  he 
is  required  to  administer  to  the  final  distribution  of  the  es- 
tate, which  frequently  requires  a  term  of  years.  (Rogers  v, 
Hoherlin,  supra;  In  re  Aveline's  Estate,  53  Cal.  260.) 

Section  7,  article  18  (fifth  amendment),  of  the  constitu- 
tion of  Idaho,  relating  to  compensation  of  county  officers,  is 
not  self-executing,  and  could  not  go  into  operation  until 
laws  had  been  enacted  pursuant  thereto.  (Blake  v.  Board  of 
Commissioners  of  Ada  County,  5  Idaho,  163,  47  Pac.  734.) 

Section  3  of  the  act  of  1899  (Sess.  Laws  1899,  406)  pro- 
vides  that  the  clerk  of  the  district  court  and  ex-officio  auditor 
and  recorder  shall  receive  a  certain  salary;  that  the  assessor 
and  ex-officio  tax  collector  shall  receive  a  certain*  salary,  and 
makes  no  reference  to  the  ex-officio  public  administrator. 
Under  the  well-established  rules  of  interpretation  of  statutes, 
we  must  conclude  that  the  legislature  provided  the  fees  men- 
tioned in  said  act  for  the  county  treasurer,  and  at  that  time 
understood  that  the  duties  of  such  oflBlcer,  under  appointments 
made  by  the  probate  court,  and  the  fees  that  he  might  receive, 
were  not  within  the  purview  of  its  powers,  and,  therefore, 
did  not  legislate  in  regard  to  same. 

The  public  administrator  has  a  personal  interest  in  admin- 
istering upon  an  estate,  and  there  could  be  no  other  personal 
interest  except  the  interest  in  his  fee.  (In  re  Healy's  Estate, 
122  Cal.  162,  54  Pac.  736;  McLaughlin* s  Estate,  103  Cal.  429, 
37  Pac.  410;  In  re  Pingree's  Estate,  100  Cal.  78,  34  Pac.  521; 
State  V.  Woody,  20  Mont.  413,  51  Pac.  975.) 

The  right  of  the  court  to  appoint  an  administrator  for  the 
estate  of  deceased  persons  is  discretionary,  and  the  public 
administrator  is  not  entitled  to  such  appointment  as  a  mat- 
ter of  right.  (In  re  Harrison's  Estate,  135  Cal.  7,  66  Pac 
846.) 

The  public  administrator  has  no  power  '^virtute  officii''  to 
administer  an  estate  unless  the  authority  to  do  so  has  been 
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jgularly  conferred  upon  him  by  a  court  of  competent  juris- 
iction.  His  commission  as  a  public  officer  will  not  suffice. 
1  Abbott's  Probate  Law,  art.  695.) 

In  New  York  and  Missouri,  the  public  administrator  does 
dminister  under  the  statute  by  virtue  of  his  office,  and  a 
articular  grant  of  letters  is  not  necessary,  but  that  is  not 
[le  rule  in  any  of  the  Pacific  states  where  the  office  is  known. 

James  E.  Oyde,  for  Respondent. 

The  county  treasurer,  who  is  ex-offlcio  public  administrator, 
I  a  county  officer  (Idaho  Const.,  sec.  6,  art,  18),  and 
tierefore  comes  under  the  provisions  of  section  7,  article  18, 
nd  section  9,  article  18  of  the  constitution  of  Idaho,  in  re- 
ard  to  accounting  to  the  county  for  fees.  {Hillard  v.  Sho- 
hone  County,  3  Idaho,  107,  27  Pac.  678 ;  Ada  County  v.  Gess, 

Idaho,  611,  43  Pac.  71;  Guheen  v.  Curtis,  3  Idaho,  443,  31 
^ac.  805 ;  Ada  County  v.  Ryalls,  4  Idaho,  365,  39  Pac.  556 ; 
Voodward  v.  Board  of  Commrs,,  5  Idaho,  524,  51  Pac.  143.) 

Where  no  provision  is  made  by  law  for  the  services  of  a 
ublic  officer,  it  is  to  be  assumed  that  he  is  to  perform  such 
ervices  gratis,  be  such  services  ever  so  meritorious,  and  the 
ourt  has  no  power  in  such  cases  to  extend  the  statute  so  as 
3  allow  compensation,  even  though  the  failure  to  provide 
ompensation  is  an  oversight.  (23  Am.  &  Eng.  Ency.  of 
law,  390,  and  numerous  cases  cited  there;  Garfield  County  v. 
fconard,  26  Colo.  145,  57  Pac.  693;  Mechem  on  Public  Offi- 
ers,  sec.  856.) 

The  public  administrator,  after  his  term  of  office  has  ex- 
ired,  is  not  compelled  to  act.  He  may,  by  rendering  his  ac- 
Dunt  and  by  proper  petition,  be  relieved  from  the  duties  at 
ay  time.  (Los  Angeles  County  v.  Kellogg,  146  Cal.  590, 
0  Pac.  861.) 

AILSHIE,  J. — The  only  question  to  be  determined  on  this 
ppeal  is  whether  or  not  the  fees  collected  by  the  public  ad- 
dnistrator  in  administering  upon  estates  under  appointment 
nd  in  the  capacity  of  public  administrator  must  be  turned 
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in  to  the  county  or  may  he  retained  by  him  for  his  personal 
and  individual  benefit.  Section  6  of  article  18  of  the  con- 
stitution makes  the  county  treasurer  ex-offlcio  public  admin- 
istrator. Chapter  13  of  title  10  of  the  Code  of  Civil  Proce- 
dure of  1887  prescribes  the  duties  of  the  public  administrator. 
By  the  provisions  of  that  chapter  he  is  required  to  give  a 
separate  bond  in  a  sum  not  less  than  $2,000,  conditioned  as 
other  official  bonds;  and  section  5681  makes  it  his  duty  to 
take  charge  of  certain  estates  therein  enumerated  without 
appointment  and  to  administer  same  forthwith  (section 
5682).  Section  5351,  Revised  Statutes,  prescribes  the  order 
in  which  various  persons  and  classes  of  persons  are  entitled 
to  administer  upon  estates  of  deceased  persons,  and  names 
the  public  administrator  as  ninth  in  order.  An  examination 
of  the  constitution  and  the  various  statutory  provisions  makes 
it  clear  to  us  that  the  county  treasurer  has  certain  official 
duties  to  perform  and  discharge  as  public  administrator,  and 
it  is  equally  as  clear  that  any  fees  or  compensation  received 
or  collected  by  him  for  the  discharge  of  such  duties  are  neces- 
sarily received  in  his  official  capacity  and  chargeable  to  him 
in  the  same  capacity.  The  fifth  amendment  to  the  constitu- 
tion, being  the  amendment  to  section  7  of  article  18,  provides 
that  all  county  officers  and  their  deputies  shall  receive  as 
**full  compensation  for  their  services  fixed  annual  salaries  to 
be  paid  quarterly  out  of  the  county  treasury  as  other  ex- 
penses are  paid."  The  same  section  further  provides  that? 
**A11  fees  which  may  come  into  his  hands  from  whatever 
source  over  and  above  his  actual  necessary  expenses  shall  be 
turned  into  the  county  treasury  at  the  end  of  each  quarter. 
He  shall,  at  the  end  of  each  quarter,  file  with  the  clerk  of  the 
board  of  county  comnfiissioners  a  sworn  statement  accom- 
panied by  proper  vouchers,  showing  all  expenses  incurred  and 
all  fees  received,  which  must  be  audited  by  the  board  as  other 
accounts." 

Section  9  of  article  18  makes  it  a  felony  for  any  county 
officer  to  neglect  or  refuse  to  comply  with  the  provisions  and 
requirements  of  section  7.  Section  1  of  the  salary  act  of  1899 
(Sess.  Laws,  1899,  p.  405)  is  a  substantial  reiteration  of  the 
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istitutional  requirements  hereinbefore  referred  to,  and  es- 
ially  provides  that  the  salaries  of  the  various  county  offi- 
Is  shall  be  full  compensation  for  the  discharge  of  all  their 
cial  duties  and  services.  We  have  no  hesitancy,  therefore, 
holding  that  all  fees  and  compensation  received  by  the  pub- 
administrator  as  such,  and  in  his  official  capacity,  must  be 
lounted  for  by  such  officer,  and  are  chargeable  against  him 
the  county.  In  the  case  at  bar  it  is  stipulated  that  the 
cer  ''collected  various  fees  for  services  performed  by  him 
der  appointments  made  by  the  probate  court,  which  said 
pointments  were  made  because  he  was  public  administrator, 
administering  upon  divers  estates  of  deceased  persons  by 
tue  of  such  appointments."  It  will  be  seen  from  the 
pulation  that  the  appellant  admits  in  this  case  that  he  has 
eived  fees  and  compensation  in  his  capacity  as  public  ad- 
aistrator.  It  therefore  becomes  unnecessary  for  us  to  de- 
mine  in  this  case  as  to  whether  or  iiot  the  public  adminis- 
ter isin  fact  entitled  to  charge  and  collect  fees  for  admin- 
iring  on  estates.  We  do  hold,  however,  that  he  must  ac- 
int  to  his  county  for  any  and  all  fees  which  he  has  col- 
ted  as  such  officer.  The  same  course  of  reasoning  adopt(»d 
this  court  in  Hillard  v,  Shoshone  County y  3  Idaho,  107, 
Pac.  678,  Quhecn  v.  Curtis,  3  Idaho,  443,  31  Pac.  805, 
a  County  v.  Oess,  4  Idaho,  611,  43  Pac.  71,  and  Ada  County 
Hyalls,  4  Idaho,  365,  39  Pac.  556,  is  applicable  in  the  case 
bar.  Counsel  for  appellant  has  placed  considerable  stress 
m  the  fact  that  one  who  is  holding  the  office  of  county 
isurer  might,  under  section  5351,  Revised  Statutes,  become 
itled  to  administer  upon  an  estate  by  reason  of  the  rela- 
1  he  sustained  to  the  deceased  person  and  in  preference 
tiis  right  as  public  administrator,  and  that  in  such  event 
could  not  be  required  to  account  for  the  fees  and  com- 
sation  received  in  the  course  of  such  administration, 
it  question  does  not  arise  in  this  case,  and  We  do  not  feel 
ed  upon  to  discuss  it  here.  It  is  worthy  of  note  that  in 
py  instance,  except  that  of  public  administrator,  it  is  nec- 
iry  to  petition  the  probate  court  for  appointment,  and 
*  public  notice  and  have  a  time  fixed  for  hearing  on  the 
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application,  and,  after  appointment  is  made,  bond  must  b< 
given.  On  the  other  hand,  none  of  these  things  are  necessary 
to  entitle  the  public  administrator  as  such  to  administer.  Ii 
will  be  observed  from  section  5682,  Revised  Statutes,  that  let 
ters  may  issue  without  notice,  and  that  it  is  not  even  necessary 
for  the  public  administrator  to  file  an  oath  in  each  case. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered.     Cost) 
awarded  to  respondent 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(April  26,  1906.) 

STATE,  Respondent,  v.  MILT  SIMES,  Appellant 

[85  Pae.  914.] 

•Criminal  Law — ^Rapb — Lunatic  cannot  Consent — ^Lunatic  as  Wit 

NESS — r;OMPETBNCY   OP    WITNESS — CEEDIBILITY    OP    WITNESS — ^LEAI> 

INO  Questions. 

1.  Under  section  5957,  Revised  Statutes,  which  provides  that  personi 
"of  unsound  mind  at  the  time  of  their  production *'  cannot  be 
witnesses,  a  person  who  can  apprehend  the  obligation  of  an  oath 
and  is  capable  of  giving  a  fairlj  correct  account  of  the  things 
he  has  seen  or  heard  is  competent  as  a  witness,  although  he  may 
be  af&icted  with  some  form  of  insanity. 

2.  The  examination  of  the  person  offered  as  a  witness  for  the  pur- 
pose of  testing  hia  competency  should  be  made  with  special  reference 
to  the  scope  of  inquiry  and  subject  matter  about  which  the  witnese 
is  to  testify. 

3.  Incapacity  to  give  intelligent  and  legal  consent  to  the  com- 
mission of  an  act  does  not  necessarily  imply  incapacity  to  thereaftei 
correctly  and  truthfully  narrate  the  facts  constituting  the  commissioii 
of  the  act. 

4.  The  fact  that  the  state  accuses  a  defendant  with  rape  in  having 
had  carnal  knowledge  of  a  female  who  was  at  the  time  of  unsound 
mind  and  incapable  of  giving  consent  does  not  per  se  establish  ihs 
incompetency  of  such  female  to  testify  against  the  accused. 
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5.  Id. — In  such  case  the  accused  may  object  to  the  witness  testify- 
ing on  the  grounds  of  incompetency,  and  the  court  will  examine 
into  and  pass  upon  the  grounds  of  the  objection  in  the  same  manner 
and  to  the  same  extent  as  if  made  against  the  competency  of  any 
other  witness. 

6.  Where  objection  is  made  as  to  the  competency  of  a  witness  to 
testify,  the  court  should  examine  the  witness  for  the  purpose  of  de- 
termining his  competency,  and  may  call  and  examine  other  witnesses 
touching  such  question. 

7.  After  the  court  has  determined  that  a  person  is  competent  to 
testify  as  a  witness,  the  credibility  of  the  witness  immediately  be- 
comes a  question  to  be  determined  by  the  jury. 

8.  The  action  of  the  trial  court  in  permitting  leading  questions 
is  largely  discretionary,  and  is  properly  exercised  in  the  allowance  of 
such  questions  in  the  examination  of  a  feeble  or  simple-minded 
person. 

(Syllabus  by  the  court.) 

A.PPEAL  from  the  District  Court  of  the  Second  Judicial 
strict  for  the  County  of  Latah.  Hon.  Edgar  C.  Steele, 
dge. 

rhe  appellant,  Milt  Simes,  was  convicted  of  the  crime  of 
>e  committed  on  a  female  of  unsound  mind,  and  sentenced 
imprisonment  in  the  state  penitentiary  for  a  term  of  six 
irs.  From  the  judgment  and  an  order  denying  his  motion 
a  new  trial  be  appealed.    Judgment  affirmed, 

William  M.  Morgan,  and  Albert  L.  Morgan,  for  Appellant. 

WTien  the  mental  deficiency  of  a  witness  is  brought  to  the 
ention  of  the  court,  it  becomes  the  duty  of  the  court,  of 
own  motion,  to  propound  questions  to  the  witness  tending 
determine  his  qualifications  or  lack  of  qualifications  to 
tify.  {People  v.  Bearnal,  10  Cal.  67,  citing  People  v.  Mo- 
ir,  21  Wend.  609.) 

Since  the  prosecutrix  is  the  only  witness  who  testified  to 
y  material  facts  against  the  defendant,  we  are  confronted 
:h  the  proposition  that  a  defendant  has  been  convicted 
on  the  uncorroborated  testimony  of  one  who  is  alleged  in 
J  information  to  be  by  statute  prohibited  from  testifying. 
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The  trial  court  abused  the  discretion  which  the  law  has 
vested  in  him  in  cases  of  this  kind,  by  permitting  the  use  of 
leading  questions.  {Coon  v.  People,  99  111.  368,  39  Am.  Rep. 
28.) 

The  evidence,  even  conceding  that  the  prosecutrix  was  a 
competent  witness,  is  insuflBcient  upon  which  to  base  the  ver- 
dict and  judgment,  and  the  trial  judge  should  have  granted 
a  new  trial  for  that  reason.  His  refusal  to  do  so  was  reversi- 
ble error.  {State  v.  Baker,  6  Idaho,  496,  56  Pac.  81;  State 
V,  Anderson,  6  Idaho,  706,  59  Pac.  180.) 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow  and  Philip 
Ilindman,  for  Respondent. 

There  is  nothing  arbitrary  about  a  statutory  rule  in  this 
or  any  other  state  prohibiting  a  witness  of  unsound  mind 
from  testifying.     (1  Wigmore  on  Evidence,  sees.  492,  501.) 

Statutes  providing  that  persons  of  unsound  mind  shall  be 
incompetent  (to  testify)  are  generally  held  merely  declara- 
tory, and  such  persons  are  excluded  in  those  jurisdictions  only 
when  unsound  of  mind  to  a  degree  that  would  exclude  them 
at  common  law.  (30  Am.  &  Eng.  Ency.  of  Law,  934,  citing 
P.  d:  W,  Ry.  Co.  v,  Thompson,  82  Fed.  720,  27  C.  C.  A. 
333;  Cannady  v.  Lynch,  27  Minn.  435,  8  N.  W.  164;  City  of 
Guthrie  v.  Shaffer,  7  Okla.  459,  54  Pac.  698 ;  Cleme7its  v.  Mc- 
Ginn' (Cal.),  33  Pac.  920.) 

A  verdict  will  not  be  set  aside  on  the  ground  that  the  wit- 
ness was  incompetent,  where  it  appears  from  the  record  that 
he  has  sufficient  capacity  to  understand  the  nature  and  obli- 
gation of  an  oath,  and  his  evidence  shows  him  to  be  intelligent. 
{Wolff orth  V,  State,  31  Tex.  Cr.  387,  20  S.  W.  741;  50  Cen- 
tury Digest,  ''Witnesses,"  sec.  99,  citing  District  of  Colum- 
bia V,  Armes,  107  U.  S.  519,  27  L.  ed.  618,  2  Sup.  Ct.  Rep.  840  ; 
Walker  v.  State,  97  Ala.  85,  12  South.  83 ;  Gore  v.  State,  119 
Ga.  418,  100  Am.  St.  Rep.  182,  46  S.  E.  671.) 

The  question  of  a  preliminary  examination  to  test  the  com- 
petency of  a  witness  is  entirely  discretionary  with  the  trial 
court.     {Robinson  v.  Dana,  16  Vt.  474;  Holcomb  v,  Holcomh^ 
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Conn.  177 ;  People  v.  Baldwin,  117  Cal.  244,  49  Pac.  186 ; 
tsburg  &  ^^estern  By.  Co.  v.  Thompson,  82  Fed.  720,  27 
C.  A.  333.) 

jeading  questions  will  be  permitted  in  the  case  of  witnesses 
yae  weakness  of  intellect  precludes  their  testifying  in  the 
inary  way.  (People  v.  Bowers  (Cal.),  18  Pac.  660;  50 
itury  Digest,  ** Witnesses,"  sec.  854,  citing  Htiffman  v. 
Me,  86  Ind.  591;  Brassell  v.  State,  91  Ala.  45,  8  South. 
' ;  State  V.  Bauerkemper,  95  Iowa,  562,  64  N.  W.  609 ;  Ellis 
^tate,  25  Fla.  702,  6  South.  768 ;  McLean  v.  City  of  Lewis- 
,  8  Idaho,  472,  69  Pac.  478;  At-mstead  v.  State,  22  Tex. 
p.  51,  2  S.  W.  627;  Ham  v.  State  (Tex.  Cr.  App.),  78  S. 
929;  Welsh  v.  State,  60  Neb.  101,  82  N.  W.  368;  State  v. 
ms,  119  Iowa,  663,  94  N.  W.  238.) 


AILSHIE,  J. — The  accused  in  this  case  was  charged  by 
ormation  of  the  public  prosecutor  with  the  crime  of  rape, 
that  he  did,  at  a  time  and  place  designated,  **have  sexual 
ercourse  with  a  female  not  his  wife,  to  wit,  one  Bessie 
les,  being  then  and  there  a  female  not  the  wife  of  the  said 
endant  and  incapable  through  lunacy  and  unsoundness 
mind  of  giving  legal  consent."  Section  6765,  Revised 
tutes,  as  amended  by  act  of  February  7,  1899  (Sess.  Laws 
'9,  p.  167),  defines  rape,  as  follows:  **Rape  is  an  act  of 
ual  intercourse  accomplished  with  a  female  not  the  wife 
the  perpetrator,  under  either  of  the  following  circum- 
aces:  ....  Second.  Where  she  is  incapable  through 
acy,  or  any  other  unsoundness  of  mind,  whether  tempor- 

or  permanent,  of  giving  legal  consent." 
Lt  the  trial  the  state  produced  as  its  first  witness  the  pros- 
trix,  Bessie  Jones,  and  after  she  was  sworn,  the  attorney 

the  defendant  called  the  attention  of  the  court  to  the 
b  that  the  witness  about  to  be  examined  by  the  state  was 

prosecutrix,  and  that  the  information  charged  her  with 
acy  and  unsoundness  of  mind,  and  counsel  thereupon  re- 
sted the  court  **to  propound  such  questions  to  her  as  will 
ermine  her  ability  to  understand  them*"  To  which  re- 
st the  court  replied;  **The  court  refuses;  you  may  do  so." 
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Counsel  for  defendant  replied:  **We  don't  wish  to;  we  ex- 
cept.'' This  action  of  the  court  is  the  principal  error  as- 
signed. The  prosecuting  attorney  .thereupon  proceeded  to 
examine  the  witness  and  defendant's  counsel  Cross-examined 
her,  from  all  of  which  evidence  as  the  same  occurs  in  the  rec- 
ord, it  is  quite  clear  that  the  witness,  though  very  simple  and 
childlike,  was  competent  to  testify.  Section  5957,  Revised 
Statutes,  provides  that:  *'The  following  persons  cannot  be 
witnesses:  1.  Those  who  are  of  unsound  mind  at  the  time  of 
their  production,"  etc. 

It  is  to  be  observed  that  the  unsoundness  of  mind  required 
to  disqualify  such  witness  must  exist  '*at  the  time  of  their 
production"  for  the  purpose  of  giving  testimony.  The  stat- 
ute does  not  undertake  to  prescribe  or  define  the  amount  or 
degree  of  mental  unsoundness  that  must  exist  in  order  to  dis- 
qualify the  witness,  but  the  reason  for  the  existence  of  such 
a  statute  should  be  invoked,  and  we  interpret  that  reason  to 
require  that  the  witness  should  have  some  apprehension  of 
the  obligation  of  the  oath,  and  that  he  shall  be  capable  of 
giving  a  fairly  correct  account  of  the  things  he  has  seen  or 
heard;  and  this  test  should  be  made  with  special  reference 
to  the  field  of  inquiry  and  character  of  the  subject  on  which 
the  witness  is  to  give  testimony.  It  would  be  clearly  unfair 
to  test  the  competency  of  the  witness  on  the  particular  subject 
on  which  he  is  insane,  when  in  fact  he  would  not  be  called 
upon  to  testify  on  that  subject,  and,  indeed,  he  might  be  per- 
fectly rational  and  clear  on  other  subjects.  We  think,  as 
was  said  in  demerits  v.  McGinn,  33  Pac.  923,  that  **An  in- 
sane person  is  competent  to  be  a  witness  if  he  understands 
the  nature  of  an  oath,  and  has  sufficient  mental  power  to  give 
a  correct  account  of  what  he  has  seen  or  heard."  {District  of 
Columbia  v.  Armes,  107  U.  S.  519,  27  L.  ed.  618,  2  Sup.  Ct 
Rep.  840;  1  Wigmore  on  Evidence,  sees.  492-497;  Wright  v. 
Southern  Express  Co,,  80  Fed.  85;  Pittsburg  &  W.  By.  Co. 
V.  Thompson,  82  Fed.  720,  27  C.  C.  A.  333;  Cannady  v.  Lynch, 
27  iMinn.  435,  8  N.  W.  164;  2  Elliott  on  Evidence,  sees.  751- 
759;  City  of  Guthrie  v.  Shaffer,  7  Okla.  459,  54  Pac.  69S ; 
IVa/Aer  r.  State,  97  Ala.  85,  12  South.  83;  Underbill  on  Crini- 
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d  Evidence,  sees.  202,  203,  30  Am.  &  Eng.  Ency.  of  Law, 

ed.,  934.)  For  a  learned  and  interesting  case  stating  the 
►dem  English  rule,  see  Regina  v.  Hill,  5  Cox  C.  C.  259 ;  S. 

2  Den.  &  P.  254. 
This  brings  us  to  the  question  as  to  whether  or  not  the 
et  that  the  state  charges  by  the  information  that  the  female 

whom  the  offense  was  committed  was,  at  the  time,  incapa- 
5  of  giving  legal  consent,  by  reason  of  unsoundness  of  mind, 

itself,  disqualifies  her  as  a  witness  or  raises  the  presump- 
►n  that  she  is  incompetent  to  testify.  Since  no  conviction 
n  be  had  without  the  state  establishing  beyond  a  reason- 
le  doubt  that  the  female  was  of  unsound  mind  at  the  time 

the  commission  of  the  alleged  offense  and  every  presump- 
>n  must  be  resolved  in  favor  of  the  accused  until  overcome 

legal  and  competent  evidence,  it  would  seem  to  follow 

a  logical  conclusion  that  the  prosecutrix,  when  produced 

a  witness  should,  in  the  eye  of  the  law,  stand  on  the 
me  footing  as  any  other  witness,  sharing  the  same  credit 
r  sanity  and  competency  as  is  prima  facie  accredited  to 

persons.  The  defendant  in  such  case,  if  he  is  going  to  en- 
'  a  plea  of  not  guilty  and  stand  trial,  must  thereupon 
oceed  upon  the  presumption  which  the  law  accredits  him. 
i  cannot  go  to  trial  on  the  plea  that  he  is  innocent,  and 
^  moment  the  state  produces  a  witness  against  him  inter- 
se  an  objection  based  upon  the  theory  that  the  state  has 
eady  established  by  its  pleading  one  of  the  material  and 
ential  facts  against  him.  When  a  witness  is  produced, 
is  a  right  and  privilege  accorded  to  the  adverse  party  to 
ject  to  the  examination  of  such  witness  upon  the  ground 

incompetency  to  testify.  The  question  of  competency  is 
arly  one  of  law,  and  niust  be  determined  by  the  court. 
ev.  Stats.,  sec.  7883;  Wigmore  on  Evidence,  sec.  497; 
i^liiott  on  Evidence,  sec.  753;  Underbill  on  Criminal  Evi- 
ice,  sec.  203;  Cannady  v.  Lynch,  supra;  Holcomb  v.  Eol- 
nb,  28  Conn.  177.)  There  is  no  fixed  or  established  rule 
•  determining  such  question.  It  seems,  however,  to  be 
J  usual  practice,  and,  we  think,  the  proper  and  orderly 
y  to  proceed,  for  the  court  to  examine  the  witness  for  the 
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purpose  of  ascertaining  his  condition  of  mind  and  ability 
to   truthfully   and   correctly  narrate   the   facta   concerning 
which  he  is  called  to  testify;  and,  in  the  determination  of 
this  fact,  it  may  often  be  found  proper  and  necessary  to 
call  other  witnesses  to  testify.     After  the  court  has  deter- 
mined that  the  witness  offered  is  competent  to  testify,  the 
question  of  his  credibility  immediately  becomes  a  matter  for 
the  consideration  and  determination  of  the  jury.     The  men- 
tal condition  of  a  witness  as  manifested  by  him  on  the  witness- 
stand  almost  invariably  influences  the  jury  as  to  the  weight 
they  will  give  his  testimony.     The  manner  in  which  a  witness 
tells  his  story;  the  advantages  he  appears  to  have  had  for 
gaining  accurate  information  on  the  subject,  the  accuracy 
and  retentiveness  of  his  memory ;  his  capacity  for  consecutive 
narration  of  acts  and  events;  his  apparent  frankness  and 
intelligence,   and  numerous  other  considerations — all  go  to 
make  up  the  sum  total  of  credibility  that  the  jury  will  give 
to  the  evidence  of  any  particular  witness.     It  should  be  borne 
in  mind,  too,  that  the  mental  capacity  of  the  female  to  give 
her  consent  to  the  act  for  which  the  defendant  is  prosecuted 
is  a  question  of  fact  for  the  jury  to  determine  along  with  all 
the  other  questions  of  fact  submitted  to  them  by  the  evidence. 
Counsel  for  appellant  argues,  however,  that  if  the  prosecu- 
trix was  so  weak-minded  and  mentally  unsound  as  to  render 
her  incapable  of  giving  an  intelligent  assent  to  the  violation 
of  her  person,  she  must  have  been,  for  the  same  reason,  in- 
capable of  giving  competent  testimony  concerning  the  com- 
mission of  that  act.    While  there  is  apparent  reason  for  such  an 
assumption,   and  in   many   cases   it   would  undoubtedly   be 
true,    we  do  not  think  the  position  tenable  as  a  rule  nor 
that  the  latter  conclusion  necessa^^ily  follows  the  existence  of 
the   former  fact.     It  would  seem  that  a   female,   although 
of  mature  years,  and  fully  developed  physically,  might  be 
so  far  insane  and  mentally  deranged  as  not  to  realize  or 
appreciate  the  impropriety  or  effect  of  the  illicit  act,  and  still 
might  be  capable  of  giving  a  substantially  correct  and  truth- 
ful statement  of  the  occurrence  and  conditions  under  which 
it  took  place.     Incapacity  to  give  intelligent  and  legal  con- 
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sent  to  an  act  does  not  necessarily  imply  incapacity  to  there- 
after correctly  narrate  the  facts  constituting  the  commission 
of  the  act.  Counsel  for  appellant  cite  Lee  v.  State,  43  Tex. 
Cr.  App.  285,  64  S.  W.  1047,  as  authority  for  their  position, 
but  an  examination  of  that  case  at  once  discloses  the  fact 
that  it  is  based  on  a  statute  materially  different  from  ours. 
The  Texas  statute  under  consideration  in  that  case,  provided 
that  no  one  could  testify  who  was  in  an  '*  insane  condition 
of  mind  when  the  events  happened  of  which  they  are  to 
testify." 

Where  timely  objection  is  made  to  a  witness  testifying  on 
the  grounds  of  incompetency,  it  is  unquestionably  the  duty 
of  the  court  to  make  such  examination  as  will  satisfy  him  as 
to  the  competency  or  incompetency  of  the  witness  to  testify 
in  the  case  and  thereupon  to  rule  on  the  objection  according- 
ly. In  this  case  the  court  refused  to  do  so,  but  allowed  the 
witness  to  testify,  which  act  amounted  to  a  ruling  that  the 
witness  was  competent.  While  the  defendant  was  entitled 
to  have  his  objection  examined  into  and  passed  upon  by  the 
court,  it  is  apparent  to  us  that  he  has  suffered  no  injury  or 
loss  of  right  on  account  of  the  action  of  the  court  ( Wright  v. 
Southern  Express  Co,,  supra),  for  the  reason  that  the  rec- 
ord discloses  such  facts  as  convince  us  that  the  witness  was 
competent  to  testify.  The  credibility  of  the  witness  was 
properly  left  to  the  jury,  and  has  been  determined  by  them. 
The  prosecutrix  was  corroborated  in  several  material  respects. 
It  was  shown  that  she  was  an  unmarried  woman;  preg- 
nancy and  parturition  were  established  as  well  as  the  def end- 
ant 's  acquaintance  and  somewhat  intimate  association  with 
her.  It  is  also  shown  that  both  before  and  after  his  arrest 
he  had  made  the  statement  that  he  was  willing  to  marry  her. 
Other  damaging  statements  were  also  shown. 

Appellant  complains  of  the  action  of  the  trial  court  in 
permitting  the  prosecutor  to  examine  the  witness,  Bessie 
Jones,  by  leading  questions.  There  was  no  error  in  permit- 
ting leading  questions  asked  this  witness.  In  McLean  v.  City 
of  Lewiston,  8  Idaho,  472,  69  Pac.  478;  this  court  held  that 
the  allowance  of  such  questions  was  a  matter  addressed  to 
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the  sound  discretion  of  the  court,  and  unless  abused,  would 
not  afford  grounds  for  reversal.  And  there  are  particular 
and  peculiar  cases,  of  which  this  is  one,  where  the  exception 
to  the  general  rule  is  essential  and  is  necessarily  invoked. 
(See  discussion  and  note  in  1  Wigmore  on  Evidence,  sees. 
769-779.) 

We  think  the  judgment  in  this  case  should  be  afBrmed,  and 
it  is  so  ordered. 

Stockslager,  C.  J.,  and  SuUivan,  J.,  concur. 


(May  U,  1906.) 

W.  R.  TRULL,  Respondent,  v.  MODERN  WOODMEN  OP 

AMERICA,  Appellant. 

[85  Pac.  1081.] 

Appeal — Order  Denttog  New  Trial — Testimony  op  Physician — ^Privi- 
leged Communication — ^Waiver  op  Privilege — Time  op  Waiver — 
Cross-examination  op  Experts. 

1.  Where  an  appeal  is  taken  from  an  order  denying  a  motion  for 
a  new  trial  at  a  period  of  more  than  sixty  days  after  the  order  ia 
made  and  entered,  such  appeal  is  ineffectual  and  will  be  dismissed  on 
motion  of  the  adverse  party. 

2.  Where  the  appeal  from  the  judgment  was  not  taken  within  sixty 
days  after  the  rendition  of  the  judgment,  and  no  valid  appeal  has 
been  taken  from  the  order  denying  a  motion  for  a  new  trial,  the 
appellate  court  is  without  authority  or  jurisdiction  to  examine  the 
evidence  for  the  purpose  of  ascertaining  whether  or  not  it  is  sufficient 
to  support  the  verdict  and  judgment. 

3.  Where  in  an  application  for  life  insurance  the  applicant 
stipulates  and  agrees  that  he  waives  all  provisions  of  law  prevent- 
ing a  physician  from  testifying  as  to  any  information  acquired 
by  him  while  attending  his  patient  or  rendering  him  incompetent 
as  a  witness  as  provided  in  section  5958,  Bevised  Statutes,  saeb 
waiver  is  valid,  and  entitles  the  beneficiary  named  in  the  policy,'  as 
well  as  the  insurer,  in  an  action  upon  a  policy  issued  on  such  sppli- 
eation,  to  call  and  examine  the  physician  who  attended  the  insured 
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during  his  last  sickness  and  have  him  answer  questions  which,  but 
for  such  waiver  would  be  regarded  as  privileged  communications 
that  the  witness  could  not  disclose. 

4.  Since  the  statute,  section  5958,  subdivision  4,  Bevised  Statutes, 
authorizes  the  patient  to  waive  the  privilege  of  secrecj  imposed  on 
his  physician,  and  does  not  fix  any  specific  time  at  which  such 
waiver  can  or  must  be  made,  no  reason  is  discovered  why  the  waiver 
Boay  not  equally  as  well  be  made  by  contract  and  in  advance  of  the 
relation  of  physician  and  patient  arising  as  at  the  time  of  the  trial. 

5.  As  to  whether  or  not  the  privilege  of  secrecy  granted  by  statute 
ifl  a  personal  privilege  attaching  only  to  the  person  of  the  patient, 
or  can  be  waived  by  his  heir  or  legal  representative,  qwtere, 

6.  The  courts  will  be  liberal  in  allowing  a  broad  range  of  inquiry 
on  cross-examination,  and  this  rule  is  especially  and  peculiarly 
applicable  when  it  comes  to  the  cross-examination  of  that  class  of 
witnesses  commonly  called  experts. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  the  County  of  Latah.  Hon.  Edgar  C.  Steele, 
Jadge. 

Action  by  W.  R.  Trull,  the  beneficiary  named  in  a  benefit 
certificate  issued  by  the  Modern  Woodmen  of  America  on 
the  life  of  John  B.  Trull,  to  recover  the  sum  of  $2,000,  the 
amount  for  which  the  certificate  was  issued.  Verdict  and 
judgment  for  the  plaintiff,  and  defendant  moved  for  a  new 
trial.  New  trial  denied  and  the  defendant  appealed  from  the 
judgment  and  order  denying  a  new  trial.  Appeal  from  the 
order  denying  a  new  trial  dismissed.    Judgment  affirmed. 

T.  W.  Bartley  and  S.  S.  Denning,  for  Appellant 

The  patient  alone  can  waive  the  secrecy  of  the  privileged 
communications,  and  when  such  patient  is  dead,  the  matter  is 
forever  closed.  (In  re  Nelson's  Estate,  132  Cal.  182,  64  Pac. 
294;  In  re  Redfield's  Estate,  116  Cal.  637,  48  Pac.  794;  Har- 
rison V.  Sutter  St.  Ry.  Co.,  116  Cal.  156,  47  Pac.  1019: 
Life  Ins.  Co,  v.  Trust  Co,,  112  U.  S.  250,  28  L.  ed.  708,  5  Sup. 
Ct.  Rep.  119 ;  Grattan  v,  Ins.  Co.,  80  N.  Y.  281,  36  Am.  Rep. 
617,  92  N.  Y.  274,  44  Am.  Kcp.  372^  tearson  v.  People,  79 
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N.  T.  424,  35  Am.  Rep.  524;  Eddington  v.  Life  Ins.  Co.,  67 
N.  Y.  185;  Westover  v.  Life  Ins.  Co.,  99  N.  Y.  56,  52  Am.  Rep. 
1,  1  N.  E.  104;  Benihan  v.  Dennin,  103  N.  Y.  573,  57  Am. 
Rep.  770,  9  N.  E.  320;  Loeder  v.  Whelpley,  111  N.  Y.  239, 
8  N.  E.  874;  Freel  t;.  Market  8t.  Ry.  Co.,  97  Cal.  40,  31  Pac! 
730.) 

A  hypothetical  question  propounded  to  an  expert  witness 
must  be  based  upon  the  facts  proven  or  admitted  in  the  case. 
{Kelly  V.  Perrault,  5  Idaho,  221,  48  Pac.  45.) 

Forney  &  Moore,  for  Respondent. 

Under  subdivision  3,  section  4807,  Revised  Statutes,  the 
appeal  from  the  order  granting  or  refusing  a  new  trial  must 
be  taken  within  sixty  days  after  the  order  is  entered  on  the 
minutes  of  the  court,  or  filed  with  the  clerk.  (Moe  v.  Har- 
ger,  10  Idaho,  194,  77  Pac.  645;  Cunningham  v.  Stoner,  10 
Idaho,  549,  79  Pac.  228.) 

That  the  verdict  is  against  the  law,  and  that  the  judg- 
ment is  against  law,  are  matters  which  cannot  be  reviewed  by 
this  court  at  this  time.  {Young  v.  Tiner,  4  Idaho,  275,  38 
Pac.  697;  Brumagim  v.  Bradshaw,  39  Cal.  24.) 

If  the  patient  himself  waives  the  privilege  by  a  clause  con- 
tained in  the  contract,  that  waiver  is  binding  on  anyone  who 
claims  under  the  contract,  whether  it  be  the  patient  himself 
or  bis  representatives.  {Adreveno  v.  Mutual  etc.  Assn.,  34 
Fed.  870;  Foley  v.  Royal  Arcanum,  151  N.  Y.  196,  56  Am.  St. 
Rep.  621  f  45  N.  E.  456 ;  Alberti  v.  Railroad  Co.,  118  N.  Y. 
77,  85,  23  N.  E.  35;  Roseau  v.  Bleau,  131  N.  Y.  177,  184, 
27  Am.  St.  Rep.  578,  30  N.  E.  52.) 

A  cross-examination  of  a  party  or  of  an  expert  should  be 
allowed  a  liberal  range,  touching  all  matters  testified  to  in 
chief,  or  tending  to  test  the  temper,  motives,  intelligence, 
accuracy,  capability  or  means  of  knowledge  of  the  witness. 
{People  V.  Foley,  64  Mich.  148,  31  N.  W.  596;  DiUebar  v. 
Life  his.  Co.,  87  N.  Y.  79;  McFadden  v.  Railway  Co.,  87 
Cal.  464,  25  Pac.  681,  11  L.  R.  A.  252;  McLean  v.  City  of 
Lewiston,  8  Idaho,  472,  69  Pac.  478.) 
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AILSHIE,  J. — This  is  an  appeal  from  a  judgment  and 
an  order  denying  a  motion  for  a  new  trial.  The  respondent 
has  submitted  a  motion  to  dismiss  the  appeal  from  the  order 
denying  the  defendant  a  new  trial  on  the  ground  that  the 
appeal  was  not  taken  within  sixty  days  after  the  entry  of  the 
order  as  required  by  subdivision  3  of  section  4807,  Revised 
Statutes.  The  order  denying  a  new  trial  was  made  and  en- 
tered on  the  ninth  day  of  October,  1905,  and  the  appeal  there- 
from was  not  taken  until  the  thirteenth  day  of  March, 
1906.  Since  the  appeal  from  the  order  denying  appellant's 
motion  for  a  new  trial  was  not  taken  within  the  time  pre- 
scribed by  the  statute,  it  is  ineffectual  and  must  be  dismissed, 
and  it  is  so  ordered.  (Moe  v.  Harger,  10  Idaho,  194,  77 
Pac.  645;  Cunningham  v.  Stoner,  10  Idaho,  549,  79  Pac. 
228.) 

The  judgment  in  this  case  waa  entered  on  the  twenty-sixth 
day  of  May,  1905,  but  the  appeal  was  not  taken  until  March 
13,  1906.  The  appeal  from  the  judgment  having  been  taken 
after  a  period  of  more  than  sixty  days  had  elapsed  from  the 
rendition  of  the  judgment  and  there  being  no  appeal  from  the 
order  overruling  the  motion  for  a  new  trial,  we  have  no 
authority  to  examine  the  evidence  for  the  purpose  of  deter- 
mining its  sufficiency  to  support  the  verdict  nor  for  any  other 
purpose  except  to  determine  whether  or  not  errors  of  law  were 
conmiitted  by  the  court  in  the  course  of  the  trial.  Counsel 
for  appellant  have  argued  that  since  they  moved  for  a  new 
trial  on  the  grounds  that  the  verdict  and  judgment  are  both 
"against  the  law,"  this  court  should  examine  the  evidence 
for  the  purpose  of  determining  whether  or  not  the  jury 
brought  in  a  verdict  in  accordance  with  the  instructions 
given  by  the  court.  That  contention  is  fully  answered  in 
Young  v.  finer,  4  Idaho,  269,  38  Pac.  679,  where  this  court 
says:  "It  is  also  contended  by  respondent  that  the  second 
error  assigned,  to  wit,  'that  the  verdict  is  against  law,'  can- 
not be  considered,  for  the  reason  that  it  is  *not  in  proper 
form.'  The  appellant  specifies  and  avers,  in  his  statement 
on  motion  for  a  new  trial,  *that  the  verdict  is  against  law, 
Idaho,  Vol.  12—21 
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as  applied  to  the  facts  proven  in  the  case/  and  proceeds  to 
support  that  averment  by  undertaking  to  show  that  the  ver- 
dict is  not  supported  by  all  of  the  facts  proved  by  the  evi- 
dence. This  is  simply  another  manner  (under  a  different 
name)  of  showing  that  the  evidence  is  insufficient  to  sustain 
the  verdict,  which  cannot  be  done  on  this  appeal.  This  court 
has  no  authority  on  this  appeal  to  review  all  of  the  evidence  to 
ascertain  the  facts  proved,  in  order  to  determine  whether 
the  verdict  'is  against  law'  when  applied  to  such  facts.  This 
would  simply  be  reviewing  the  evidence  to  ascertain  whether 
it  was  sufficient  to  sustain  the  verdict,  which  is  not  per- 
missible on  an  appeal  from  the  judgment,  unless  the  appeal 
is  taken  within  sixty  days  after  the  rendition  thereof." 

As  the  case  is  here  only  on  appeal  from  the  judgment,  we 
are  bound  to  confine  our  inquiries  to  the  alleged  errors  of 
law. 

This  action  was  instituted  to  recover  the  sum  of  $2,000 
claimed  to  be  due  the  respondent  as  the  beneficiary  named 
in  a  benefit  certificate  issued  by  the  appellant,  Modem  Wood- 
men of  America,  to  one  John  B.  Trull,  now  deceased.  The 
only  issue  that  was  involved  in  the  case  in  the  trial  court  was 
as  to  whether  or  not  the  insured  died  of  smallpox.  The  ap- 
plication for  insurance  contained  a  specific  and  express 
waiver  of  the  right  of  recovery  in  case  the  insured  should 
die  of  smallpox  or  varioloid.  The  company  alleged  that 
the  insured  died  of  smallpox,  while  the  respondent,  on  the 
other  hand,  who  is  the  beneficiary  named  in  the  certificate, 
contended  that  death  resulted  from  erythemia  and  impetigo. 

The  first  and  principal  question  presented  is  as  to  the  rul- 
ing of  the  court  in  permitting  Dr.  Taylor,  who  attended 
the  insured  during  his  last  sickness,  to  testify  as  to  the 
condition  of  the  patient  and  what  he  learned  from  the  patient 
in  diagnosing  the  case.  After  the  witness  had  testified  at 
some  length  as  to  his  visit  and  the  condition  in  which  he 
found  the  patient,  he  said:  ''I  asked  the  man  a  question,  what 
he  had  been  taking,  and  he  said  he  had  been  taking  poison 
oak."  Here  counsel  for  appellant  interposed:  *'We  object  to 
that,  may  it  please  the  court,  as  not  being  competent  testi- 
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mony,  conversation  that  he  had."  The  court  replied:  **It 
is  part  of  the  diagnosis,"  to  which  counsel  for  respondent 
replied :  *  *  Something  we  have  no  way  of  disputing. ' '  There- 
upon the  witness  continued:  '*To  make  my  diagnosis  clear 
and  to  find  out,  I  asked  this  man  what  he  had  been  taking, 
and  he  tells  me  he  had  been  taking  poison  oak,  and  I  asked 
him  who  prescribed  this,  and  he  told  me  a  man  by  the 
name  of  Dr.  Fry  had  prescribed  this  and  gave  it  to  him.  I 
changed  the  prescription  and  that  is  all  that  was  said  or 
done,  only  prescribing  to  him."  Section  5958,  Eevised  Stat- 
utes, contains  the  following  provision :  **  There  are  particular 
relations  in  which  it  is  the  policy  of  the  law  to  encourage  con- 
fidence and  to  preserve  it  inviolate;  therefore,  a  person 
cannot  be  examined  as  a  witness  in  the  following  cases :  .  .  .  . 
4.  A  physician  or  surgeon  cannot,  without  the  consent  of 
his  patient,  be  examined  in  a  civil  action  as  to  any  informa- 
tion acquired  in  attending  the  patient  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  the  patient." 

This  provision  of  our  statute  is  to  be  found  in  the  statutes 
of  many  of  the  states,  and  especially  in  California,  New 
York  and  Missouri.  It  has  been  quite  uniformly  held  that . 
such  a  statutory  provision  disqualifies  a  physician  from  testi- 
fying  concerning  any  facts  learned  by  him  or  disclosures 
made  to  him  in  the  course  of  his  professional  treatment  of  or 
attendance  on  a  patient.  {Freel  v.  Market  St.  Ry,  Co,,  97 
Cal.  40,  31  Pac.  730;  In  re  Flint,  100  Cal.  394,  34  Pac.  863; 
Streeter  v.  City  of  Breckinridge,  23  Mo.  App.  244 ;  Westover 
V.  Aetata  Life  Ins.  Co.,  99  N.  Y.  56,  52  Am.  Rep.  1,  1  N.  E. 
104;  Benihan  v.  Dennin,  103  N.  Y.  573,  57  Am.  Rep.  770, 
9  N.  E.  320.) 

It  has  also  been  held  that  the  privilege  accorded  the  patient 
by  such  a  statute  is  a  personal  privilege,  and  cannot  be 
waived  for  him  by  any  other  person,  and  that  the  death  of 
the  patient  makes  a  waiver  impossible,  and  that  the  physician 
can  never  thereafter  be  permitted  to  testify  concerning  any 
matter  touching  his  professional  employment  during  the 
life  of  the  patient.  ( Westover  v.  Aetna  Life  Ins.  Co.,  supra; 
Freel  v.  Market  St.  By.  Co.,  supra.)     On  this  point,  however, 
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there  is  great  diversity  of  opinion.  (See  Thompson  v,  Ish, 
99  Mo.  160,  17  Am.  St.  Rep.  552,  12  S.  W.  510,  and  note 
on  page  570.) 

Counsel  for  respondent  urge  that  since  the  statute  specifi- 
cally provides  that  this  privilege  of  secrecy  may  be  waived 
by  the  patient,  and  since  the  statute  does  not  specify  any 
particular  time  at  which  the  waiver  shall  be  made,  it  may 
be  as  effectually  done  by  reason  of  a  specific  stipulation  in  the 
contract  as  at  the  time  of  the  trial.  The  insured  in  this 
case  was  required  to  sign  a  written  agreement  and  application 
for  insurance,  in  which  the  following  clause  is  contained: 
**And  I  hereby  expressly  waive  for  myself  and  beneficiaries 
the  privilege  or  benefits  of  any  and  all  laws  which  are  now  or 
may  be  hereafter  enforced,  making  incompetent  the  testimony 
of  or  disqualifying  any  physician  from  testifying  concerning 
any  information  obtained  by  him  in  a  professional  capacity." 
Respondent  relies  on  the  effect  of  this  stipulation  for  a 
justification  of  the  admission  of  the  evidence  of  the  attend- 
ing physician.  The  effect  of  such  a  stipulation  or  waiver  ap- 
pears to  have  been  considered  by  some  of  the  courts  in  states 
having  statutes  similar  to  ours  relative  to  privileged  com- 
munications. We  will  briefly  revert  to  a  few  of  these  au- 
thorities: In  Re  Adreveno  v.  Mutual  Reserve  Fund  Life 
Assn,f  34  Fed.  870,  the  beneficiary  had  sued  upon  a  life 
insurance  policy,  and  it  appeared  that  the  application  for 
the  policy  had  contained  a  stipulation  very  similar  to  the 
stipulation  in  this  case.  The  insurance  company  offered  one 
of  the  attending  physicians  as  a  witness  to  prove  that  the 
insured  had  made  false  representations  as  to  his  physical 
condition  and  ailments,  and  upon  the  admission  of  such 
testimony,  Judge  Thayer  said:  **As  the  patient  is  at  liberty 
to  waive  the  privilege  which  the  law  affords  him,  it  appears 
to  me  it  is  immaterial  whether  the  patient  waives  the  privilege 
by  calling  the  physician  to  testify  in  his  behalf,  or  whether 
he  waives  it,  as  in  this  case,  by  a  clause  contained  in  the  con- 
tract on  which  the  suit  is  brought;  and  if  the  patient  him- 
self waives  the  privilege  by  a  clause  contained  in  the  con- 
tract, that  waiver,  in  my  judgment,  is  binding  on  anyone  who 
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claims  under  the  contract,  whether  it  be  the  patient  himself 
or  his  representative.  The  result  is  that,  inasmuch  as  the 
assured  by  this  application  waived  the  privilege  which  the 
statute  affords  him,  the  father,  for  whose  benefit  the  policy 
was  issued,  and  who  is  now  suing  on  the  contract,  is  bound 
by  that  waiver.  I  therefore  hold  that  the  testimony  is  ad* 
missible." 

Foley  V.  Royal  Arcanum,  151  N.  Y.  196,  56  Am.  St.  Rep. 
621,  45  N.  £.  456,  was  an  action  on  a  mutual  benefit  cer- 
tificate, where  the  application  for  the  insurance  had  contained 
a  stipulation  waiving  the  privilege  of  secrecy  imposed  by 
statute  on  the  attending  physician.  At  the  time  the  contract 
was  made  the  New  York  Code  of  Civil  Procedure,  sections 
834  and  836,  appear  to  have  been  substantially  the  same  as 
our  statute,  but  after  the  making  of  the  contract  and  prior 
to  the  commencement  of  the  action  on  the  benefit  certificate, 
the  legislature  so  amended  the  statute  as  to  require  the 
waiver  to  be  made  at  the  time  of  trial.  The  supreme  court  of 
New  York  in  that  case  sustained  the  stipulation  of  waiver  and 
permitted  the  witness  to  testify,  quoting  at  length  from  the 
opinion  of  Judge  Thayer  in  Adreveno  v.  Mutual  Reserve 
Fund  Life  Assn.,  supra.  The  court,  in  concluding  that 
opinion,  said:  **It  appears  to  us  that  these  cases  dis- 
posed of  the  question  under  consideration,  that  the  waiver 
is  not  in  contravention  of  any  principle  of  public  policy,  and 
that  the  amendment  to  section  836  of  the  code,  made  after  the 
contract,  has  no  application." 

In  the  Matter  of  Coleman,  111  N.  Y.  220,  19  N.  E.  71,  a 
firm  of  attorneys,  Hughs  &  Northup,  had  been  employed 
to  prepare  a  will.  After  it  had  been  drafted  and  submitted  to 
the  testator,  he  requested  both  members  of  the  firm  to  sign 
and  attest  the  same  as  witnesses  thereto.  Upon  the  probate 
of  the  will  the  question  arose  as  to  the  competency  of  the 
attorneys  to  testify  concerning  the  mental  capacity  of  the 
testator  at  the  time  he  executed  the  will.  In  considering 
the  effect  of  the  New  York  statute  (Code  Civ.  Proc.,  sec. 
836),  and  the  privilege  granted  thereby  to  communica- 
tions made  in  the  course  of  professional  employment  and 
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the  right  of  the  client  to  waive  the  privilege,  the  court  said: 
**  There  is  nothing  in  this  section  requiring  the  waiver  to  be 
made  in  writing,  or  in  any  particular  form  or  manner,  or 
at  any  particular  time  or  place;  but  it  is  required  to  be 
an  express  waiver,  and  made  in  such  manner  as  to  show  that 
the  testator  intended  to  exempt  the  witness,  in  the  particular 

instance,  from  the  prohibition  imposed  by  statute It 

cannot  be  doubted  that,  if  a  client  in  his  lifetime  should  call 
his  attorney  as  a  witness  in  a  legal  proceeding,  to  testify 
to  transactions  taking  place  between  himself  and  his  attorney, 
while  occupying  the  relation  of  attorney  and  client,  such 
an  act  would  be  held  to  constitute  an  express  waiver  of  the 
seal  of  secrecy  imposed  by  the  statute,  and  can  it  be  any 
less  so  when  the  client  has  left  written  and  oral  evidence  of 
liis  desire  that  his  attorney  should  testify  to  facts,  learned 
through  their  professional  relations  upon  a  judicial  proceed- 
ing to  take  place  after  his  death  ?  We  think  not.  {McKinney 
V,  Grand  St.  etc,  R,  R.  Co,,  104  N.  T.  352,  10  N.  E.  544.)  The 
act  of  the  testator,  in  requesting  his  attorneys  to  become  wit- 
nesses to  his  will,  leaves  no  doubt  as  to  his  intention  thereby 
to  exempt  them  from  the  operation  of  the  statute,  and  leave 
them  free  to  perform  the  duties  of  the  office  assigned  them, 
unrestrained  by  an  objection  which  he  had  power  to  remove.'* 
(To  the  same  effect  see  Alberti  v.  Railroad  Co,,  118  N.  Y.  77, 
23  N.  E.  35 ;  Rosseau  v.  Bleau,  131  N.  Y.  177,  27  Am.  St.  Rep. 
578,  30  N.  E.  52.) 

In  the  light  of  the  foregoing  authorities  and  with  the 
understanding  we  gather  as  to  the  intention  and  purpose  of 
the  statute,  we  see  no  reason  why  the  court  should  not  give 
force  and  effect  to  the  clause  in  the  contract  making  the 
attending  physician  competent  to  testify  in  all  matters  the 
same  as  other  witnesses.  In  that  view  of  the  case  there 
could  be  no  question  but  that  the  testimony  of  Dr.  Taylor 
was  properly  admitted.  The  benefits  of  the  waiver  are 
equally  as  available  to  the  beneficiary  as  to  the  insurer. 

Appellant's  sixth  assignment  of  error  is  that  the  court 
erred  in  sustaining  plaintiff's  objection  to  the  following 
question  asked  Dr.  Taylor:  **Q.  At  the  time  you  understood 
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that,  did  you  have  any  understanding  as  to  whether  Dr. 
Magee  occupied  any  oflScial  position  in  Shoshone  county  T' 
It  seems  that  Dr.  Magee  was  the  health  officer  of  Shoshone 
county,  and  as  such  had  established  a  quarantine  over  the 
house  where  Trull  resided,  and  that  Taylor  knew  of  this 
fact.  The  defendant  was,  by  the  question  propounded  to 
the  witness,  endeavoring  to  show  the  jury  that  the  doctor 
knew  of  the  quarantine  having  been  established  by  the  proper 
health  officer,  and  that  it  had  been  established  on  account 
of  the  health  officer  believing  the  disease  to  be  smallpox.  The 
question  was  undoubtedly  a  proper  one  and  should  have 
been  answered.  But  the  refusal  of  the  court  to  permit  the 
answer  evidently  did  not  prejudice  the  defendant.  It  fuUy 
and  clearly  appears  from  the  testimony  of  the  witness  Tay- 
lor that  he  did  in  fact  know  that  Magee  was  the  health  officer 
of  the  county,  and  that  he  also  knew  of  the  quarantine  and  the 
reasons  that  had  been  assigned  for  the  same.  That  fact  runs 
all  through  the  record  and  is  testified  to  by  Dr.  Magee.  The 
jury  had  all  the  information  on  this  point,  and  if  the  witness 
had  answered  the  question  it  would  only  have  amounted  to  at 
most  a  repetition  of  the  evidence  on  that  point. 

Appellant's  seventh  assignment  of  error  relates  to  the 
ruling  of  the  court  in  permitting  the  witness.  Dr.  Adair,  to 
answer  the  following  question  on  cross-examination:  ^^If 
a  man  died  of  the  disease  supposed  to  be  smallpox,  and  the 
man  who  nursed  him  all  that  time  had  never  been  vaccinated, 
and  did  not  take  the  smallpox  at  all  from  the  patient,  would 
you  think  it  smallpox?"  The  principal  objection  urged  by 
appellant  to  this  hypothetical ,  question  is  that  it  was  not 
based  upon  the  facts  proven  in  the  case.  There  was  some 
evidence  in  the  case  that  would  justify  a  hypothetical  ques- 
tion of  the  foregoing  character,  and  bring  it  within  the 
rule  announced  in  Kelly  v.  Perrault,  5  Idaho,  221,  48  Pac. 
45,  and  McLean  v.  City  of  Lewistan,  8  Idaho,  472,  69  Pac. 
478.  The  rule  is  quite  liberal  in  allowing  a  broad  range  of 
inquiry  on  cross-examination,  and  this  rule  is  especially  and 
particularly  applicable  when  it  comes  to  the  cross-examination 
of  that  class  of  witnesses  commonly  called  experts. 
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The  eighth  assignment  is  without  merit,  and  requires  no  con- 
sideration here. 

Appellant's  last  assignment  of  error  is  directed  to  the 
action  of  the  court  in  permitting  the  witness  Dr.  Taylor  to 
answer  the  following  question:  ** Didn't  he  tell  you  that 
he  wanted  this  to  settle  up  the  matter?"  The  witness  at 
the  time  this  question  was  asked  was  defendant's  witness 
and  the  question  was  asked  by  plaintiff's  attorney  on  cross- 
examination.  He  was  testifying  concerning  a  statement  or 
proof  which  he  had  signed  and  delivered  to  the  agent  of  the 
defendant  company  as  a  part  of  the  death  proof.  This 
statement  differed  somewhat  from  the  previous  statement  or 
certificate  which  the  witness  had  signed  as  to  the  nature  of 
the  disease  of  which  the  insured  died.  The  witness  was  testi- 
fying as  to  the  statement  made  to  him  by  defendant's  agent, 
and  the  facts  and  circumstances  under  which  the  additional 
certificate  was  signed ;  and  the  reasons  therefor.  Taking  into 
consideration  the  other  facts  appearing  from  the  record,  we 
do  not  think  there  was  any  error  in  permitting  the  answer 
to  this  question. 

As  previously  stated,  we  have  no  authority  or  jurisdiction 
to  examine  the  evidence  in  this  case  for  the  purpose  of  deter- 
mining whether  or  not,  as  a  matter  of  fact,  it  was  sufficient  to 
justify  the  jury  in  concluding  that  the  insured  did  not  die 
of  smallpox.  As  to  the  questions  of  law  presented,  we  do  not 
think  any  error  has  been  committed  that  would  justify  this 
court  in  reversing  the  judgment.  The  judgment  is  affirmed^ 
with  costs  in  favor  of  respondent. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(May  24,  1906.) 

M.  J.  SHIELDS,  Plaintiff  and  Respondent,  v.  PRANK  M. 
JOHNSON  and  FRANK  FRAZIER,  Defendants  and  Ap. 
pellant& 

[85  Fiae.  972.] 

Motion  fob  Nonsxjit   Should  be    SusTAmiD  When— When    Motion 
FOB  ▲  Nonsuit  is  Waived. 

1.  If  it  is  shown  hj  the  record  that  the  demand  for  damages  should, 
under  the  statute,  have  been  litigated  in  a  former  action  between 
the  same  parties,  a  motion  for  a  nonsuit  on  that  ground  should  be 
sustained. 

8.  Where  it  is  shown  that  a  motion  for  a  nonsuit  is  interposed  at  the 
dose  of  plaintiff's  evidence  on  the  ground  that  the  subject  matter 
of  the  action  could  have  been  litigated  in  a  former  suit,  between 
the  same  parties,  and  after  such  motion  is  denied  the  defendant 
submits  evidence  in  support  of  his  defense,  he  waives  his  motion 
for  a  nonsuit,  and  must  accept  the  verdict  of  the  jury,  unless  he 
xenawi  such  motion  at  the  close  of  all  the  evidence, 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge. 

Plaintiff  sues  for  damages  and  verdict  rendered  in  his 
favor.  Defendant  appeals  from  the  order  overruling  a  mo- 
tion for  a  nonsuit  and  the  judgment.    Judgment  affirmed. 

Qeorge  S.  Pickett  and  S.  S.  Denning,  for  Appellants. 

A  party  will  not  be  permitted  to  bring  his  action  to  quiet 
title  against  a  defendant  and  allege  damages,  then  upon  the 
trial  of  the  cause  dismiss  his  damage,  and  immediately  there- 
after file  another  action  for  damages  and  injunction.  As  the 
former  case  is  res  adjudicata,  the  party  will  be  estopped  from 
bringing  a  second  cause  of  action  in  any  matter  that  could  be 
litigated  in  the  former  action.  {Murphy  v,  Russell,  8  Idaho, 
151,  67  Pac.  427;  Bean  v.  Givens,  5  Idaho,  774,  51  Pac.  987; 
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Stevens  v.  Home  etc.  Assn.,  5  Idaho,  741,  51  Pac.  779,  986; 
Chemung  Min.  Co.  v.  Hanley,  11  Idaho,  302,  81  Pac.  619; 
Hanley  v.  Beatty,  117  Fed.  59,  54  C.  C.  A.  445 ;  Empire  State 
etc.  Min.  Co.  v.  Hanley,  136  Fed.  99,  69  C.  C.  A.  87;  Shields 
V.  Johnson,  10  Idaho,  476,  79  Pac.  391.) 

The  defendant,  although  he  takes  the  chance  of  aiding  the 
plaintiff's  cause  by  putting  in  his  own  evidence,  does  not 
waive  his  objection  to  the  action-  of  the  court,  in  overruling 
the  demurrer  to  plaintiff's  evidence.  (Weber  v.  Kansas  City 
Cable  R.  R.  Co.,  100  Mo.  194,  18  Am.  St.  Rep.  541,  12  S.  W. 
804,  13  S.  W.  587,  7  L.  E.  A.  819;  Alpers  v.  Hunt,  86  Cal. 
78,  21  Am.  St  Rep.  17,  24  Pac.  846,  9  L.  R.  A.  483;  Vinson 
V.  Los  Angeles  Pac.  R.  R.  Co.,  147  Cal.  479,  82  Pac.  53.) 

Forney  &  Moore,  for  Respondent 

Motion  for  nonsuit  on  account  of  insufficiency  of  evidence' 
is  waived  by  the  subsequent  introduction  of  testimony  by  the 
mover.  {Chamberlain  v.  Wooden,  2  Idaho,  644,  23  Pac.  177; 
Bradley  v.  Poole,  98  Mass.  169,  93  Am.  Dec.  144;  Railway  Co. 
V.  Cummings,  106  U.  S.  700,  27  L.  ed.  266,  1  Sup.  Ct  Rep. 
493 ;  Insurance  Co.  v.  Crandall,  120  U.  S.  530,  30  L.  ed.  740, 
7  Sup.  Ct  Rep.  685;  Bogk  v.  Gassell,  149  U.  S.  17,  37  L.  ed. 
631,  13  Sup.  Ct  Rep.  738;  Northern  Pac.  R.  Co.  v.' Mares, 
123  U.  S.  710,  31  L.  ed.  296,  8  Sup.  Ct  Rep.  321 ;  Union  Ins. 
Co.  V.  Smith,  124  U.  S.  405,  31  L.  ed.  497,  8  Sup.  Ct  Rep. 
534;  Columbia  &  P.  S.  Ry.  Co.  v.  Hawthorne,  144  U.  S.  202, 
36  L.  ed.  405,  12  Sup.  Ct.  Rep.  591.) 

STOCKSLAGER,  C.  J.— For  a  statement  of  the  entire 
history  of  this  case  and  some  of  the  facts  important  here,  see 
Shields  v.  Johnson,  10  Idaho,  476,  79  Pac.  391 ;  also,  10  Idaho, 
454,  79  Pac.  394.  It  will  be  observed  by  a  reference  to  these 
two  decisions  that  the  parties  to  this  litigation  have  not  been 
idle  so  far  as  the  courts  are  concerned  since  their  first  business 
acquaintance  out  of  which  the  cause  now  before  us  has  ripened. 
It  is  correctly  stated  by  learned  counsel  for  appellants  that  the 
first  action  was  commenced  in  the  district  court  of  Latah 
county  on  the  twenty-fourth  day  of  April,  1904,  by  respondent 
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as  plaintiff  and  against  appellants  as  defendants,  to  quiet  title 
to  certain  real  estate  described  in  his  complaint,  and  in  addi- 
tion to  his  demand  that  the  title  and  right  of  possession  of 
such  real  estate  be  quieted  in  him,  that  he  have  damages  in 
the  sum  of  $500  against  the  defendants,  and  each  of  them,  as 
a  second  cause  of  action.  It  is  shown  by  the  record  in  Shields 
V.  Johnson,  supra,  that  at  the  time  of  the  trial  the  question  of 
damages  was  waived  by  plaintiflE  with  the  consent  of  defend- 
ants, and  all  allegations  in  the  complaint  as  to  damages  were 
eliminated  therefrom.  It  seems  the  case  was  tried  on  the  third 
day  of  August,  1904.  On  the  eighteenth  day  of  July,  1904,  re- 
spondent commenced  this  action  alleging  damages  in  the  sum 
of  $2,000.  The  fourth  allegation  is :  * '  That  during  the  summer 
season  of  1904  there  was  growing  upon  said  lands  and  prem- 
ises one  hundred  and  twenty  acres  of  tame  grass  known  as 
Bromus  Innermis,  and  also  forty  acres  of  alfalfa,  which  the 
plaintiff  had  theretofore  at  great  cost  and  expense  sown  upon 
said  premises  for  the  purpose  of  harvesting  the  same  for 
seed,  and  that  said  crop  of  grass  so  grown  upon  said  prem- 
ises was  valuable  for  seed."  The  fifth  allegation  is:  **That 
about  March  or  April,  A.  D.  1904,  while  this  plaintiff  was 
entitled  to  the  possession,  and  was  in  the  possession  of  said 
premises,  the  said  defendants  went  thereon  and  plowed  up 
about  fifty  acres  of  said  land  sown  with  Bromus  Innermis 
as  above  set  forth,  and  sowed  thereon  a  xsrop  of  oats,  and 
also  plowed  up  the  forty  acres  of  land  sown  to  alfalfa^  all 
of  which  acts  and  things  were  done  without  the  knowledge 
or  consent  of  this  plaintiff.*' 

The  sixth  allegation  is:  ''That  on  or  about  July  11,  1904, 
without  plaintiff's  knowledge  or  consent,  the  said  defendants 
entered  upon  said  premises  and  cut  down  about  forty  acres 
of  said  grass  sown  as  above  alleged,  by  this  plaintiff,  and 
known  as  Bromus  Innermis.  That  all  the  acts  and  things 
done  by  the  said  defendants  as  above  set  forth  were  done 
without  the  knowledge  or  consent  of  this  plaintiff,  and  by 
said  acts  upon  the  part  of  the  said  defendants  this  plain- 
tiff has  been  damaged  in  the  sum  of  $2,000."    Then  follows 
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an  allegation  of  the  insolvency  of  the  defendants;  that  they 
are  unable  to  respond  in  damages,  and  unless  enjoined  and 
restrained,  will  cut  and  remove  the  balance  of  the  Bromus 
Innermis  and  otherwise  damage  plaintiff.  The  prayer  of  the 
complaint  is  that  plaintiff  have  judgment  for  $2,000  damages  ; 
that  defendants  be  restrained  and  enjoined  from  further  acts 
of  waste  and  for  costs. 

Appellants  applied  to  the  court  for  an  order  dissolving  the 
temporary  restraining  order  issued  by  the  court  on  the  com- 
plaint and  prayer  of  plaintiff.  The  application  was  denied 
and  an  appeal  from  the  order  was  prosecuted  in  this  court 
and  the  action  of  the  lower  court  affirmed.  (Shields  v. 
Johnson,  10  Idaho,  454,  79  Pac.  394.) 

In  May,  1905,  the  question  of  damages  was  tried  and  the 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the  siun 
of  $275,  for  which  amount  judgment  was  entered  in  favor 
of  the  plaintiff.  At  the  close  of  plaintiff's  evidence  appel- 
lant's counsel  made  the  following  motion:  ** Comes  now  the 
defendant  and  moves  the  court  to  peremptorily  instruct  the 
jury  to  bring  in  a  verdict  for  the  defendant,  or  to  order  a 
nonsuit  upon  the  ground  that  the  evidence  of  the  plaintiff 
himself  shows  that  he  is  estopped  from  maintaining  this 
action."  This  motion  was  overruled,  which  ruling  is  assigned 
as  error,  and  the  only  assignment  in  the  record.  Counsel  for 
appellants  in  their  brief  say:  '*Can  a  party  bring  an  action 
to  quiet  title  with  one  of  his  causes  of  action  alleging  $500 
damages  for  trespass  and  wrongful  holding,  and  then  before 
the  action  is  tried  dismiss  his  right  to  damages  and  immedi- 
ately turn  round  and  file  another  action  claiming  damages  and 
injunction?"  An  answer  to  this  question  disposes  of  this 
case,  as  it  is  the  only  question  brought  here  for  consideration, 
unless  the  contention  of  counsel  for  respondent  that  when 
appellant  introduced  his  evidence  after  the  court  had  de- 
nied their  motion  for  nonsuit,  they  thereby  waived  their 
motion ;  or  that  the  motion  of  appellants  is  too  indefinite  and 
uncertain,  not  specifying  wherein  and  by  what  acts  the  re- 
spondent was  estopped  from  maintaining  his  action,  shall  be 
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accepted  as  the  law  of  this  case.  The  law  does  not  encour- 
a^  a  multiplicity  of  suits.  Subdivision  1  of  section  4184, 
Revised  Statutes,  referring  to  a  counterclaim,  provides:  *'A 
cause  of  action  arising  out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action."  We  do  not  under- 
stand from  respondent's  brief  that  he  questions  the  require- 
ments of  this  statute.  It  has  been  construed  a  number  of 
times  by  this  court.  (Bean  v.  Oivens,  5  Idaho,  774,  51  Pac. 
987 ;  Stevens  v.  Home  Savings  &  Loan  Assn.,  5  Idaho,  741,  51 
Pac.  779,  986;  Murphy  v.  BusseU,  8  Idaho,  151,  67  Pac.  427.) 
If  the  cause  of  action  for  damages  existed  at  the  time  the 
plaintiff  commenced  his  original  suit,  the  statute  required  him 
to  plead  it,  and  when  he  dismissed  his  second  cause  of  action 
alleging  $500  damages  for  waste,  he  is  estopped  from  again 
pleading  that  element  of  damage  or  any  other  damages  that 
may  have  existed  at  the  time  he  commenced  his  action,  and 
if  such  facts  are  shown  by  the  record,  the  motion  for  nonsuit 
should  have  been  sustained,  unless  appellant  waived  his  mo- 
tion for  nonsuit  by  offering  proof  in  support  of  the  defense 
shown  by  his  answer,  or  unless  it  is  shown  by  the  record  that 
the  elements  of  damage  alleged  in  the  complaint  were  sus-  ' 

tained  by  plaintiff  after  he  filed  his  original  complaint. 

From  the  record  in  this  case  the  important  and  controlling  I 

question  is  dependent  on  the  force  and  effect  of  respond- 
ent's contention  that  "when  appellant  introduced  his  evidence 
after  his  motion  for  nonsuit  was  overruled,  he  waived  all  his  j 

statutory  rights  given  him  on  such  motion."  I 

Section  4354  says:  **An  action  may  be  dismissed  or  a  judg-  j 

ment  of  nonsuit  entered  in  the  following  cases:  ....  Sub- 
division 5.  By  the  court,  upon  motion  of  the  defendant,  when, 
upon  the  trial,  the  plaintiff  fails  to  prove  a  sufficient  case  for 
the  jury." 

In  Chamberlain  v.  Woodin,  2  Idaho,  642,  23  Pac.  177,  Mr. 
Justice  Beatty,  speaking  for  the  court,  said:  ** Motion  for  non- 
suit on  account  of  insufficiency  of  evidence  is  waived  by  the 
subsequent   introduction  of  testimony   by  the  mover.    Did 
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the  court  err  in  overruling  the  motion  for  nonsuit?  The 
motion,  as  above  stated,  was  based  upon  the  alleged  insuffi- 
ciency of  the  evidence.  In  the  determination  of  this  ques- 
tion, examination  of  the  testimony  is  unnecessary,  for  any 
error  the  court  may  have  made  in  this  matter  was  entirely 
waived  by  the  subsequent  introduction  of  appellants'  testi- 
mony. It  is  so  settled  by  the  highest  authority,  to  which,  for 
the  justification  of  our  ruling,  we  refer."  Whilst  the  court 
in  this  opinion,  which  was  unanimous,  does  not  directly  refer 
to  the  statute  above  quoted  as  one  of  the  reasons  for  the  con- 
clusion reached,  we  assume  it  was  construed  in  connection 
with  the  United  States  authorities  cited,  to  wit:  Bradley  v. 
Poole,  98  Mass.  179,  93  Am.  Dec.  144:  RaUway  Co.  v.  Cutfi- 
mings,  106  U.  S.  700,  27  L.  ed.  266,  1  Sup.  Ct.  Rep.  493; 
Insurance  Co.  v.  Crandall,  120  U.  S.  530,  30  L.  ed.  740,  7  Sup. 
Ct.  Rep.  685. 

Section  242,  Compiled  Statutes  of  Montana,  is  in  the  same 
language  as  our  subdivision  5,  section  4354.  This  section  was 
construed  by  the  supreme  court  of  Montana  and  thereafter 
by  the  supreme  court  of  the  United  States  in  Boyk  v,  Gas- 
sert,  149  U.  S.  17,  37  L.  ed.  631,  13  Sup.  Ct.  Rep.  738.  Mr. 
Justice  Brown  delivered  the  opinion,  and  at  page  23  he  says: 
**The  practice  of  Montana  (Comp.  Stats.,  sec.  242)  permits  a 
judgment  of  nonsuit  to  be  entered  'by  the  court  upon  mo- 
tion of  the  defendant  when,  upon  the  trial  the  plaintiff  fails 
to  prove  a  sufficient  case  for  the  jury.'  Without  going  into 
the  question  whether  the  motion  was  properly  made  in  this 
case,  it  is  sufficient  to  say  that  defendant  waived  it  by  put- 
ting in  his  testimony.  A  defendant  has  an  undoubted  right 
to  stand  upon  his  motion  for  a  nonsuit,  and  have  his  writ 
of  error,  if  it  be  refused;  but  he  has  no  right  to  insist  upon 
his  exception  after  having  subsequently  put  in  his  testimony 
and  made  his  case  upon  the  merits,  since  the  court  and  jury 
have  the  right  to  consider  the  whole  case  as  made  by  the 
testimony.  It  not  infrequently  happens  that  the  defendant 
himself,  by  his  own  evidence,  supplies  the  missing  link,  and 
if  not,  he  may  move  to  take  the  case  from  the  jury  upon  the 
conclusion  of  the  entire  evidence.*'    In  addition  to  the  cases 
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cited  by  Mr.  Justice  Beatty  in  Chamberlain  v.  Woodin,  stipra, 
Mr.  Justice  Brown  cites  Northern  Pac,  Ey,  Co,  v.  Mares,  123 
U.  S.  710,  31  L.  ed.  296,  8  Sup.  Ct.  Rep.  321 ;  Union  Ins,  Co. 
V.  Smith,  124  U.  S.  405-425,  31  L.  ed.  497-505,  8  Sup.  Ct 
Rep.  534;  Columbia  &  P.  8,  R,  Co,  v,  Hawthorne,  144  U.  S. 
202,  36  L.  ed.  405,  12  Sup.  Ct.  Rep.  591.  Our  attention  is 
not  called  to  any  authority  in  conflict  with  the  rule  as  above 
announced,  the  reasons  for  which  are  so  clearly  stated  in  the 
quotation  from  Boyk  v.  Oassert,  supra. 

Again,  the  record  does  not  inform  us  what  evidence  was 
submitted  to  the  jury  by  defendants  nor  what  was  shown 
by  plaintiff  on  rebuttal;  hence  not  a  complete  record  of  all 
the  proceedings  or  all  the  facts  submitted  to  the  jury  upon 
which  they  returned  a  verdict  in  favor  of  plaintiff.  If  the 
defendant  had  refused  to  offer  any  evidence  after  his  motion 
for  nonsuit  was  denied,  the  record  would  be  complete;  but 
as  stated  by  Mr.  Justice  Brown  above  quoted,  the  defendant 
by  his  own  evidence  may  have  ''supplied  the  missing  link,'' 
and  thus  aided  the  jury  in  finding  against  him.  The  rule 
that  defendant  may  introduce  evidence  after  his  motion  for 
nonsuit  has  been  denied,  and,  after  the  introduction  of  any 
rebuttal  evidence  offered  by  plaintiff,  renew  his  motion  and 
bring  the  entire  record  ilp  for  review,  has  support  in  the  au- 
thorities above  cited.  If  we  should  review  the  evidence  dis- 
closed by  this  record  with  a  view  of  reversing  the  judgment, 
it  would  not  only  be  unfair  to  the  jury  but  the  trial  court 
as  well,  as  they  had  the  benefit  of  all  the  evidence  in  the 
case,  and  we  only  have  that  part  of  it  offered  by  the  plaintiff 
in  chief.  The  judgment  is  affirmed  with  costs  to  respond- 
ent. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 

ON    PETITION    FOR    REHEARINO. 
(July   7,   1906.) 

SULLIVAN,  J. — ^A  petition  for  a  rehearing  has  been  filed 
in  this  case,  and  after  a  careful  examination  of  the  same,  the 
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court  finds  no  reason  why  a  rehearing  should  be  granted.    A 
rehearing  is  therefore  denied. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(May  31,  1906.) 

STATE,  Respondent,  v.  THOMAS  J.  McGINNIS,  Appellant 

[85  Pac.  1089.] 

Criminal  Law — Absence  or  Accused  Dubino  Part  op  Trial — ^View 
OF  Place  Where  Offense  Was  Committed — Criminal  Neougenci 
— Sufficiency  op  Evidence — Prejudicial  Statements  by  Wit- 
ness. 

1.  While  section  7782,  Revised  Statutes,  which  provides  that:  **If 
the  indictment  is  for  a  felony,  the  defendant  must  be  personally 
present  at  the  trial;  but  if  for  misdemeanor,  the  trial  may  be 
had  in  the  absence  of  the  defendant, '^  is  mandatory;  a  brief,  tem- 
porary and  voluntary  absence  of  the  defendant  from  the  court- 
room during  the  argument  by  counsel  and  ruling  by  the  court 
on  a  motion  to  have  the  jury  view  the  place  where  the  offense  was 
committed  is  not  such  a  violation  of  the  statute  and  invasion  of  such 
a  substantial  right  of  the  accused  as  will  cause  a  reversal  of  a  judg- 
ment of  conviction  which  is  otherwise  regular. 

2.  In  a  case  where  the  court  orders  the  jury  to  view  the  place  where 
it  is  alleged  that  the  offense  was  committed,  it  is  error  for  the  court 
to  deny  the  defendant  the  right  to  be  present  at  such  inspection 
if  he  requests  in  person  or  by  counsel  the  privilege  of  being  present. 

3.  As  to  whether  or  not  a  defendant  may  waive  the  right  of  being 
present  at  a  view  of  the  place  by  the  jury,  quaere.  State  v,  Eeed, 
3  Idaho,  754,  35  Pac.  706,  criticised  and  soundness  of  rule  questioned. 

4.  Evidence  examined  in  this  case  and  held  that  it  establishes 
such  a  state  of  culpable  and  criminal  negligence  or  recklessness 
and  disregard  for  the  safety  of  human  life  as  to  support  a  verdict 
of  manslaughter. 

5.  Certain  incompetent  and  inadmissible  statements  made  by 
the  witness  that  are  disallowed  and  ruled  out  by  the  court,  and  the 
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jury  admonished  not  to  consider,  and  whieh  are  repeated  by  the  wit- 
ness and  the  same  action  taken  thereon  by  the  court,  reviewed,  and 
held,  that  although  reprehensible  on  the  part  of  the  witness,  they  are 
not  sufficient  grounds  for  a  reyersal  of  the  judgment. 
(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.     Hon.  Qeorge  H.  Stewart,  Judge. 

Appellant  was  prosecuted  on  information  by  the  county 
attorney,  charged  with  the  crime  of  manslaughter  and  was 
convicted  as  charged.  He  moved  for  a  new  trial  and  his 
motion  was  denied,  and  he  thereafter  appealed  from  the  judg- 
ment and  order.    Affirmed. 

T.'  D.  Cahalan,  Frank  Martin  and  C.  P.  Koelsch,  for  Appel- 
lant. 

The  defendant  not  only  has  the  right  to  be  present  at  every 
stage  of  his  trial,  but  he  mtist  be  present — it  is  a  right  which 
he  cannot  waive.  (Cooley  on  Constitutional  Limitations, 
sec.  319;  Clark's  Criminal  Procedure,  sec.  148;  State  v.  Jen- 
kins, 84  N.  C.  812,  37  Am.  Rep.  643;  People  v.  Kohler,  5  Cal. 
72;  People  v.  Higgins,  59  Cal.  357;  Oladden  v.  State,  12  Fla. 
562;  Smith  v.  People,  8  Colo.  457,  8  Pac.  920;  Jackson  v. 
Commonwealth,  19  Gratt.  (Va.)  656;  Adams  v.  State,  28  Fla. 
511,  10  South.  106;  Rolls  v.  State,  52  Miss.  391;  State  v. 
Smith,  44  Kan.  75,  21  Am.  St.  Rep.  266,  24  Pac.  84,  8  L.  R. 
A.  774;  Lovett  v.  State,  29  Fla.  356,  11  South.  172;  Bearden 
v.  State,  44  Ark.  331;  State  v,  Schoenwald,  31  Mo.  147;  An- 
drews V.  State,  34  Tenn.  (2  Sneed)  550;  Younger  v.  State, 
2  W.  Va.  579,  98  Am.  Dec.  791.) 

The  improper  statements  of  the  witness  Packenham  on  the 
witness-stand  were  highly  prejudicial  to  the  defendant  and 
calculated  to  bias  the  minds  of  the  jury  against  him.  {State 
V,  Irwin,  9  Idaho,  35,  71  Pac.  608,  60  L.  R.  A.  716.) 

The  record  in  this  case  does  not  show  criminal  negligence 
on  the  part  of  the  defendant.  Negligence  rendering  a  man 
liable  in  a  civil  action  for  damages  does  not  necessarily  ren- 
Idaho,  Vol.  12—22 


Digitized  by 


Google 


338  Statb  v.  McGiNNis.  [12   Idaho, 

Argument    for    Respondent. 

- ' '   ■  '   ■        'I  ■  I  I  -I  .  - 

der  him  criminally  responsible.  To  have  this  effect  it  must 
be  gross.  (Clark  &  Marshall  on  Law  of  Crimes,  sec.  264; 
McLain  on  Criminal  Law,  sec.  130 ;  Hughes  on  Criminal  Law 
and  Practice,  sec.  54 ;  Wharton  on  Homicide,  sec.  477 ;  Ckrys- 
tal  V,  Commonwealth,  9  Bnsh,  669 ;  State  v.  Justus,  11  Or.  178, 
50  Am.  Bep.  470,  8  Pac.  337 ;  Commonwealth  v,  Matthews,  89 
Ky.  287,  12  S.  W.  333;  State  v.  Hardie,  47  Iowa,  647,  26 
Am.  Bep.  496;  Cleghom  v.  Thompson,  62  Kan.  727,  64  Pac. 
605.) 

J.  J.  Quheen,  Attorney  General,  Edwin  Snow,  Philip  R 
Hindman  and  J.  H.  Hawley,  Special  Prosecutor,  for  Re- 
spondent. 

No  affidavits  are  admissible  to  impeach  or  contradict  the 
court  record.  (11  Cyc.  657;  People  v.  Judge,  9  Cal.  19; 
Hahn  v.  Kelley,  34  Cal.  391,  94  Am.  Dec.  742.) 

Where  the  record  shows  that  the  accused  was  present  at 
the  commencement  of  his  trial,  and  nothing  to  the  contrary 
appears  therefrom,  it  will  be  presumed  that  he  was  present 
at  every  subsequent  state  of  the  proceeding  down  to  the  ren- 
dering of  the  final  judgment  of  the  court  {Dodge  v.  People, 
4  Neb.  220;  Rhodes  v.  State,  23  Ind.  24;  Brown  v.  State,  13 
Ark.  96;  Smith  v.  State,  60  Oa.  430;  Harriman  v.  State,  2 
Greene  (Iowa),  270;  Stephens  v.  People,  19  N.  Y.  549; 
Holmes  v.  Comm,onwedlth,  25  Pa.  St.  221;  State  v.  Craton, 
6  Ired.  (28  N.  C.)  164;  Grimm  v.  People,  14  Mich.  300.) 

Where,  upon  the  trial  of  a  criminal  case,  a  view  of  the 
premises  is  directed  upon  motion  of  the  defendant,  and  no 
request  or  expression  of  desire  upon  his  part  to  be  present  at 
such  view  is  made,  his  absence  from  such  view  is  not  ground 
for  a  new  trial.     {State  v.  Reed,  3  Idaho,  754,  35  Pac.  706.) 

The  contumacy  of  a  witness,  in  persisting  in  answering  a 
question  after  the  court  has  ruled  it  out,  furnishes  no  ground 
for  reversal  when  the  court  has  expressly  instructed  the  juiy 
to  disregard  the  answer.  {State  v.  Butterfield,  75  Mo.  297; 
People  V.  Mead,  50  Mich.  228,  15  N.  W.  95.) 
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AILSHIE,  J. — The  defendant  was  charged  by  informa- 
tion of  the  public  prosecutor  with  the  crime  of  manslaughter 
in  willfully  and  unlawfully  shooting  one  C.  A.  Packenham, 
at  the  county  of  Ada,  state  of  Idaho,  on  the  twenty-fifth  day 
of  November,  1903.  The  trial,  which  took  place  in  Febru- 
ary, 1905,  resulted  in  a  verdict  of  guilty,  and  the  defendant 
was  thereafter  sentenced  to  imprisonment  in  the  state  pen- 
itentiary for  a  term  of  six  years.  This  appeal  is  prosecuted 
from  the  judgment  and  from  an  order  denying  defendant's 
motion  for  a  new  trial.  The  principal  facts  leading  up  to 
and  surrounding  the  homicide  are  briefly  as  follows :  The  de- 
fendant left  Boise  City  during  the  early  afternoon  of  No- 
vember 25,  1903,  with  a  team,  accompanied  by  James  Kelley 
and  Clarence  Still,  and  went  up  what  is  commonly  known 
as  the  Highland  Valley  road.  The  three  of  them  were  start- 
ing on  a  hunting  trip  and  the  wagon  was  loaded  with  camp 
outfit,  and  they  all  had  their  guns.  When  they  reached  a 
point  about  three-quarteps  of  a  mile  beyond  the  Kelley  Hot 
Springs,  and  some  five  or  six  miles  from  Boise,  while  driving 
along  the  road  the  defendant  McOinnis  remarked  to  his  com- 
panions that  he  could  hit  a  certain  rock,  pointing  it  out,  to 
the  left  of  the  road  about  two  hundred  feet  distant.  Kelley 
advised  him  to  save  his  ammunition  as  it  was  too  close  a  shot. 
They  drove  on  a  distance  of  eleven  hundred  or  twelve  hun- 
dred feet  and  came  to  a  slight  ascent  in  the  road  where  they 
stopped  the  team  to  rest,  and  Still  appears  to  have  gotten 
out  of  the  wagon  to  fix  something  about  the  harness.  The 
defendant  turned  roimd  in  the  wagon  seat  and  remarked  to 
his  companions,  ''I  can  hit  that  rock  from  here,"  and  took 
aim  and  fired.  Kelley  says  he  turned  round  about  the  same 
time  and  saw  dust  rising  on  a  sandy  knoll  about  five  hundred 
feet  distant  from  the  point  of  firing  and  in  line  between  the 
point  from  which  the  defendant  fired  and  the  rock,  and  at 
the  same  time  saw  a  man  fall  in  the  road  about  two  hun- 
dred feet  from  the  rock  at  which  the  defendant  had  fired. 
Kelley  remarked,  ''There  is  something  wrong  with  that  fel- 
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low  back  there;  he  is  hurt  or  something";  to  which  the  de- 
fendant replied,  **I  guess  not;  there  is  no  man  back  there." 
After  a  few  words  were  passed  between  them  they  told  Still 
to  get  in  the  wagon  and  they  turned  and  drove  back  and 
found  the  man  lying  in  the  road  wounded  by  gunshot.  The 
ball  had  entered  the  neck  just  above  the  collar  bone,  and, 
ranging  backward  and  downward,  had  passed  through  the 
lungs  and  lodged  in  the  third  rib  on  the  right  side.  They  put 
him  in  their  wagon  and  brought  him  to  Boise,  where  they 
placed  him  in  a  hospital  and  where  he  received  medical  treat- 
ment and  attention  until  the  first  day  of  December,  on  wliich 
date  he  died.  The  defendant  was  taken  into  custody  by  the 
officers  soon  after  the  wounded  man  was  placed  in  the  hos- 
pital. Packenham  made  an  ante-mortem  statement  that  was 
admitted  in  evidence,  in  which  he  said:  ** Above  the  Kelley 
Hot  Springs  on  the  road  to  Highland  Valley,  as  I  was  pass- 
ing along  on  foot,  the  above-named  men  (referring  to  McGin- 
nis, Kelley  and  Still)  appeared  behind  me  on  the  road  in  a 
buggy.  I  made  a  cut-oflE  and  while  off  the  road  they  passed 
me,  and  after  some  little  distance  I  came  into  the  road  behind 
them  near  the  Bedell  house.  They  stopped  near  the  Bedell 
house,  and  one  of  them  got  out  and  was  fooling  around  when 
a  shot  was  fired.  I  felt  the  bullet  strike  me  in  the  throat.  I 
began  to  get  dizzy  and  squatted  down  to  keep  from  falling. 
I  motioned  to  them.  They  stayed  there  awhile  and  then  got 
into  the  buggy  and  went  on  a  piece ;  after  awhile  they  turned 
and  came  back  and  stood  around  awhile,  and  then  they  put 
me  in  the  wagon  and  brought  me  to  town."  The  state  has 
contended  throughout  the  case  that  the  killing  was  due  to  the 
eriminal  negligence  of  the  defendant,  or  that  if  it  was  the 
result  of  the  commission  of  a  lawful  act,  that  the  same  was 
done  ** without  due  caution  and  circumspection."  On  the 
other  hand,  the  defendant  claims  that  ''the  deceased  met  his 
death  by  accident  and  misfortune,  through  the  unforeseen 
deflection  of  a  bullet,  which  occurred  in  a  manner  which  could 
not  have  been  anticipated  by  any  human  foresight."  The 
two   principal  errors  assigned  and   relied  on  are:   1.  That 
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the  trial  was  had  in  part  during  the  absence  of  the  defend- 
ant; and  2.  That  the  evidence  is  insufficient  to  justify  the 
verdict  and  judgment. 

It  appears  that  on  the  morning  of  the  second  day  of  the 
trial,  and  before  the  defendant  had  appeared  in  court,  his 
counsel  moved  the  court,  under  section  7878,  Revised  Statutes, 
for  an  order  directing  the  sheriff  to  take  the  jury  to  examine 
and  view  the  place  where  the  offense  was  alleged  to  have  been 
committed.  Counsel  for  the  state  consented  and  agreed  to 
this  motion,  and  the  order  was  immediately  made  by  the  trial 
judge  and  the  sheriff  was  sworn  to  take  charge  of  the  jury 
and  keep  them  together  as  required  by  the  statute,  and  two 
competent  persons  were  appointed  by  the  court  to  show  the 
jury  the  place  to  be  viewed  by  them.  It  seems  that  the  de- 
fendant arrived  about  the  time  the  jury  were  ready  to  start 
for  the  inspection.  Neither  he  nor  his  counsel  appear  to  have 
manifested  any  desire  that  he  should  accompany  the  jury,  nor 
was  any  request  made  to  that  effect.  The  defendant  did  not 
go,  but  his  counsel,  as  well  as  the  counsel  for  the  state,  and 
the  trial  judge,  did  go,  in  company  with  the  jury,  sheriff  and 
persons  appointed  to  point  out  the  place.  A  large  number  of 
affidavits  have  been  filed  in  respect  to  the  presence  or  absence 
of  the  defendant  on  this  occasion.  The  minutes  of  the  court, 
standing  alone,  show  that  the  defendant  was  present  at  all 
times  during  the  trial;  but  we  think  it  has  been  successfully 
shown  by  the  affidavits  of  defendant  and  his  counsel,  and 
others,  that  he  was  not  in  fact  present  in  the  courtroom  when 
the  foregoing  proceedings  were  had. 

Section  7782,  Revised  Statutes,  provides  that:  **If  the  in- 
dictment is  for  a  felony,  the  defendant  must  be  personally 
present  at  the  trial;  but  if  for  misdemeanor,  the  trial  may 
be  had  in  the  absence  of  the  defendant.*'  There  is  an  irre- 
concilable conflict  among  the  decisions  and  authorities  as  to 
whether  any  absence  whatever  can  be  permitted.  A  very 
respectable  line  of  authorities  hold  that  a  voluntary  absence 
during  the  argument  or  ruling  on  a  motion  or  demurrer  is 
not  reversible  error.     (12  Cyc.  523-527,  and  notes.)     There 
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is  a  very  learned  and  exhaustive  note  on  this,  question  to  he 
found  in  connection  with  the  case  of  People  v.  Thorn,  156 
N.  Y.  286,  50  N.  E.  947,  42  L.  R.  A.  368,  where  a  view  and 
inspection  by  the  jury  in  the  absence  of  the  defendant  is 
considered  and  the  authorities  digested.  It  is  clear  to  us  that 
in  the  case  at  bar  the  defendant  was  not  prejudiced  and  suf- 
fered no  injury  or  wrong  on  account  of  his  absence  fronoi  the 
courtroom  during  the  time  his  counsel  was  making  the  motion 
in  question,  and  the  court  was  passing  on  the  same  and  ad- 
monishing the  jury.  The  absence  appears  to  have  been 
wholly  voluntary  and  with  the  knowledge  of  his  counsel,  who 
were  present  in  court  and  representing  him  in  the  legal  steps 
that  were  taken.  While*  we  regard  section  7782,  supra,  as 
mandatory,  still  a  brief,  voluntary  and  temporary  absence 
such  as  is  shown  here,  where  it  is  apparent  that  no  harm  has 
been  done  the  defendant,  should  not  cause  a  reversal  of  a 
conviction  otherwise  regular. 

Counsel  for  appellant  have  suggested  upon  this  appeal  that 
it  was  error  for  the  trial  court  to  permit  an  examination  and 
inspection  by  the  jury  of  the  place  where  the  offense  is 
charged  to  have  been  committed  without  having  the  defend- 
ant present  on  such  examination.  It  does  not  appear,  how- 
ever, from  the  record  that  this  ground  of  error  was  urged  in 
the  trial  court  at  the  time  of  the  trial  or  on  motion  for  a  new 
trial;  neither  does  it  appear  that  any  request  was  made  by 
counsel  for  the  defendant,  or  by  the  defendant  himself,  that 
he  be  present  at  such  examination.  On  the  other  hand, 
counsel  for  defendant  was  present  at  all  times.  The  record 
does  not  come  to  us  in  such  condition  that  we  would  feel  jus- 
tified in  this  case,  in  face  of  the  decision  on  the  same  point 
in  State  v.  Reed,  3  Idaho,  754,  35  Pac.  706,  in  passing  upon 
the  question  as  to  whether  or  not  it  was  error  to  cause  a  view 
and  inspection  by  the  jury  in  the  absence  of  the  defendant 
The  attorney  general  has  called  our  attention  to  State  v, 
Jteed,  supra,  in  which  this  court  held  that  it  was  not  error  to 
haye  a  view  of  the  premises  by  the  jury  in  the  absence  of 
the  defendant.    We  have  veiy  grave  doubts,  however,  as  to 
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the  correctness  of  that  decision,  and  while  we  are  not  called 
upon  in  this  case  to  either  affirm  or  overrule  the  doctrine  of 
that  case,  we  are  strongly  impressed  with  the  fallacy  of  the 
reasoning  on  which  that  line  of  authorities  is  founded.  The 
position  taken  by  the  attorney  general  in  the  present  case 
amounts,  upon  the  whole,  to  a  quite  conclusive  argument 
against  the  theory  on  which  those  cases  rest.  It  is  held  by 
that  line  of  authorities  that  an  inspection  and  examination  of 
the  place  or  premises  where  the  offense  is  charged  to  have 
been  committed,  or  some  material  fact  occurred,  is  ^'not  a 
part  of  the  trial,"  and  does  not  amount  to  ''the  taking  of 
evidence  in  the  case."  Counsel  for  the  state,  however,  in 
arguing  the  sufficiency  of  the  evidence  to  support  the  verdict 
and  judgment,  point  out  the  great  importance  of  a  personal 
inspection  of  the  premises  and  surroundings  by  the  jury  and 
the  impression  the  same  must  have  formed  on  their  minds, 
and  says:  **We  cannot  imagine  any  evidence  that  could  be 
given  by  witnesses  upon  a  matter  of  this  kind  that  would 
be  as  effective  with  a  jury  as  such  personal  inspection  of  the 

premises Look  at  this  affair  in  any  way  we  can,  and 

we  must  come  to  the  conclusion  that  the  sufficiency  of  the 
evidence  cannot  be  decided  simply  by  reading  the  evidence 
given  by  the  witnesses,  when  the  more  important  evidence, 
the  inspection  of  the  premises,  was  in  the  hands  of  the  jury." 
It  would  be  a  strange  course  of  reasoning  that  would  hold 
an  inspection  of  the  premises  evidence  in  the  case  for  the  pur- 
pose of  weighing  the  sufficiency  of  the  evidence  to  support 
the  verdict  and  judgment,  and,  on  the  other  hand,  would 
contend  and  hold  that  it  is  not  evidence  and  not  a  part  of  the 
trial,  but  a  mere  ''aid  to  understand  and  apply  the  evi- 
dence," when  we  come  to  consider  the  necessity  for  the  pres- 
ence of  the  defendant  at  such  inspection.  If  it  was  evidence 
in  the  one  instance,  it  was  evidence  in  the  other;  if  it  was  a 
part  of  the  trial  in  the  one  case,  it  was  a  part  of  the  trial 
in  the  other,  and  all  the  ingenious  theories  that  courts  and 
counsel  have  drawn  from  time  to  time  cannot  change  this  pal- 
pable fact    We  have  no  doubt  of  the  right  of  a  defendant  to 
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be  present  at  such  an  examination  and  inspection  in  any  and 
every  case  where  he  requests  that  privilege.  We  are  not  pre- 
pared, however,  to  say  that  he  may  not  waive  such  right  and 
privilege.  Another  thing  which  might  enter  into  the  con- 
sideration of  such  a  question  is  as  to  whether  or  not  the  de- 
fendant was  in  custody  of  the  officer  at  the  time  of  the  trial. 
That  fact  does  not  appear  in  this  case.  We  are  not  informed 
by  the  record  whether  the  defendant  was  on  bail  and  per- 
mitted to  come  and  go  at  pleasure,  or  whether  he  was  in 
custody  of  the  officer  and  taken  back  and  forth  to  the  jail 
during  the  recesses  of  the  court. 

The  other  principal  contention  made  by  counsel  for  de- 
fendant on  this  appeal  is  that  the  evidence  in  the  case  fails 
to  show  the  defendant  guilty  of  any  offense  whatever  in  con- 
nection with  this  homicide.  We  have  examined  the  record 
and  the  various  exhibits  very  minutely  and  carefully,  and  if 
seems  to  us  that  it  has  been  quite  clearly  established  that  the 
defendant  failed  to  exercise  that  care  and  consideration  which 
the  law  requires  when  he  was  firing  a  deadly  weapon  along 
the  public  highway  in  the  manner  and  under  the  circum- 
stances shown  in  this  case.  While  he  testifies  that  he  did 
not  see  any  person  in  the  direction  in  which  he  fired,  still 
the  physical  facts  and  conditions  that  surrounded  him,  the 
nearness  of  Packenham  to  the  object  at  which  defendant 
claims  he  fired,  the  level  and  open  nature  of  the  grounds  in- 
tervening and  surrounding,  are  all  silent  but  very  forceful 
evidence  in  contradiction  of  his  story.  The  fact  that  de- 
fendant on  the  public  highway  fired  a  shot  from  a  gun  of 
carrying  power  of  more  than  a  mile  at  an  object  some  twelve 
hundred  feet  distant  and  itself  only  two  hundred  feet  from  the 
highway,  was  an  act  of  carelessness  which  becomes  culpable 
where  it  results  in  the  death  of  one  traveling  orderly  and 
peacefully  along  on  that  same  highway. 

The  only  other  assignment  of  error  we  deem  it  necessary 
to  consider  in  this  case  is  that  urged  against  certain  state- 
ments made  by  the  witness  Packenham,  a  brother  of  the  de- 
ceased.   It  appears  that  he  was  with  the  wounded  man  almost 
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continuously  from  soon  after  he  was  taken  to  the  hospital 
until  his  death,  and  in  testifying  concerning  the  sickness 
and  death  of  his  brother,  said:  **He  (referring  to  the  de- 
ceased) said  to  me,  'Chester,  they  have  done  me  up  this 
time.'  "  This  statement  by  the  witness  was  objected  to  and 
the  objection  was  sustained,  and  the  court  instructed  the  jury 
to  disregard  it.  Further  on  in  the  witness'  testimony  he 
said:  **A  little  later  in  the  evening  and  after  he  was  put  in 
his  room,  he  said  to  me,  'Chester,  what  did  those  drunken 
fools  want  to  kill  me  for?'  "  The  court  ordered  this  stricken 
from  the  evidence  and  instructed  the  jury  to  disregard  it. 
It  seems  that  in  the  course  of  the  witness'  testimony  he  re- 
peated these  statements  one  or  more  times,  and  the  court  as 
often  warned  him  against  making  them  and  admonished  the 
jury  to  disregard  them.  The  appellant  complains  of  these 
statements  as  prejudicial,  and  cites  in  support  thereof  State 
V.  Invin,  9  Idaho,  35,  71  Pac.  608,  60  L.  R.  A.  716.  While 
it  would  not  have  been  out  of  place  to  have  punished  the 
witness  if  it  appeared  to  the  trial  judge  that  he  repeated  such 
statements  intentionally  and  maliciously,  still  we  do  not  think 
they  prejudiced  the  defendant's  case  where  the  trial  court 
was  repeatedly  admonishing  the  jury  against  considering 
such  statements,  and  at  the  same  time  was  cautioning  the  wit- 
ness against  repeating  them.  They  are  not  of  such  a  damag- 
ing character  as  to  materially  prejudice  intelligent  and  fair- 
minded  jurors  against  the  accused.  They  do  not  fall  within 
the  rule  announced  in  State  v.  Irwin,  and  do  not  constitute 
a  ground  of  reversal. 

We  have  examined  the  other  assignments  of  error  made 
by  appellant,  and  find  nothing  in  them  that  constitutes  a 
cause  of  reversal  or  appears  to  require  our  further  considera- 
tion here.  The  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Stockslager,  C.  J.,  concurs. 

Sullivan,  J.,  concurs  in  the  conclusion  reached. 
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(June  4,  1900.) 

JULIA  FLEMING,  Appellant,  v.  WM.  E.  BAKER  et  aL, 

Respondents. 
[85  Pac.  1092.] 

OftAL  GONTRACT  VOB  TRANSFEB  OF  BBAL  EsTATK— PART  PCBFORlCANCfr— 

Dividing  Line  Between  Tracts  of  Real  Estate — Established  bt 
Consent — Statute  of  Fbauds. 

1.  B.  and  W.  entered  into  a  contract  to  make  a  certain  lane  or 
highway  the  boundary  between  their  lands,  and  each  took  pot- 
seesion  of  the  land  falling  to  him  under  their  agreement,  ineloted 
it  and  ezercieed  acta  of  ownership  over  it  for  more  than  fifteen 
years,  and  B.  expended  considerable  money  in  preparing  the  tnet 
falling  to  him  for  cultivation,  and  erected  buildings  thereon  and 
leased  a  portion  thereof  to  others,  who  erected  valuable  buildingi 
and  other  structures  thereon  without  objection  or  protest  from  W., 
and  W.  died  before  deeds  passed  between  them.  Held,  under  those 
facts  that  said  agreement  does  not  come  within  the  statute  of  frauds 
in  regard  to  oral  sales  or  transfers  of  real  estate. 

2.  The  part  performance  of  said  contract  brings  it  within  the  pro- 
visions of  section  6008  of  the  Revised  Statutes,  and  takes  it  out 
of  the  statute  of  frauds. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Sixth  Judicial  Dis- 
trict for  Lemhi  County.    Hon.  James  M.  Stevens,  Judge. 

Action  to  quiet  title  to  certain  real  estate.  Judgment  for 
the  defendants.    Affirmed. 

John  C.  Sinclair  and  John  H.  Padgham,  for  Appellant 

In  all  cases  where  the  location  of  the  true  boundary  line 
is  known  to  the  owners  of  contiguous  estates,  and  they  un- 
dertake for  any  reason  to  transfer  land  from  one  to  the  other 
by  a  parol  agreement,  whereby  the  location  of  such  known 
boundary  is  changed,  then  the  statute  of  frauds  will  inflex- 
ibly apply,  and  such  agreement  will  be  void.  (4  Am,  &  Eng. 
Ency.  of  Law,  2d  ed.,  860-862.) 
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Verbal  agreements  for  the  exchange  of  land  are  within  the 
statute  of  frauds  and  are  invalid.  {Clark  v.  Oraham,  6 
Wheat.  577,  5  L.  ed.  334;  PurceU  v.  Miner,  4  Wall.  513,  18 
L.  ed.  435 ;  Mather  v.  Scales,  35  Ind.  1 ;  Sands  v.  Thompson, 
43  Ind.  IS;  Dennis  v,  Kuster,  57  Kan.  215,  45  Pac.  602;  Stark 
V.  Cannady,  3  Litt.  399,  14  Am.  Dec.  76;  Beckham  v.  Mep- 
ham,  97  Mo.  App.  161,  70  S.  W.  1094.)  There  must  be  a 
conveyance  made  and  possession  taken  on  both  sides  in  order 
that  the  contract  may  be  held  binding  and  without  the  opera- 
tion of  the  statute.  (Savage  v.  Lee,  101  Ind.  514;  Baldmn 
V.  Thompson,  15  Iowa,  504;  Hibbard  v.  Whitney,  13  Yt.  21; 
PurceU  V.  Miner,  4  Wall.  513,  18  L.  ed.  435.) 

Where  the  estoppel  sought  to  be  set  up  involves  the  title 
to  land  which  can  only  be  transferred  by  deed,  it  cannot 
be  taken  advantage  of.  {McPherson  v.  Walters,  16  Ala.  714, 
50  Am.  Dec.  200;  Smith  v,  Mundy,  18  Ala.  182,  52  Am.  Dec. 
221;  MiUs  V.  Graves,  38  lU.  455,  87  Am.  Dec.  314;  Hays  v. 
Livingston,  34  Mich.  384,  22  Am.  Rep.  533;  White  v,  Hape- 
man,  43  Mich.  267,  38  Am.  Rep.  178.) 

Where  the  pa3rment  of  a  consideration  of  a  contract  is  de- 
nied, specific  performance  should  not  be  decreed  without 
proof  of  payment  or  an  offer  to  pay,  {Logan  v.  McChord, 
2  A.  K.  Marsh.  224.) 

Possession  alone  is  not  sufficient  to  take  the  case  out  of  the 
statute.  (Notes  to  8  Am.  &  Eng.  Ency.  of  Law,  1st  ed., 
743.) 

Because  of  the  laches  of  respondent  Baker  in  not  bringing 
action  for  specific  performance,  he  should  be  barred  from 
any  relief  in  this  action.  (22  Am.  &  Eng.  Ency.  of  Law, 
1st  ed.,  1045,  and  decisions  cited  in  the  notes;  Seculovich  v. 
Morton,  101  Cal.  674,  40  Am.  St  Rep.  106,  36  Pac.  387.) 

The  contract  sought  to  be  enforced  must  be  fully  and 
clearly  proved.  {Eice  v.  Eigley,  7  Idaho,  115,  61  Pac.  209; 
Green  v.  Begole,  70  Mich.  602,  38  N.  W.  595;  Poland  v. 
O'Connor,  1  Neb.  50,  93  Am.  Dec.  327.) 

When  a  party  is  already  in  possession,  the  act  of  retaining 
possession  is  so  equivocal  in  its  nature  that  equity  will  not 
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regard  it  as  a  sufficient  part  performance.  (8  Am.  &  Eng. 
Ency.  of  Law,  1st  ed.,  744,  and  cases  cited;  3  Sergeant  & 
Rawle,  543;  1  Ballard's  Annual  on  Real  Property,  sec.  388, 
and  cases  cited.) 

Acts  which  are  referable  to  something  else  than  the  verbal 
agreement,  and  which  may  be  ordinarily  otherwise  accounted 
for,  do  not*  constitute  a  specific  performance.  (Pomeroy  on 
Specific  Performance,  154,  155;  Emmel  v.  Hayes,  102  Mo. 
186,  22  Am.  St.  Rep.  769,  14  S.  W.  209,  11  L.  R.  A.  323.) 

On  the  subject  of  part  performance  to  take  the  case  out 
of  the  statute  of  frauds,  see  Howes  v.  Barman,  11  Idaho,  64, 
81  Pac.  48,  69  L.  R.  A.  568,  Purcell  v,  Coleman^  supra,  and 
cases  cited  in  the  note  to  Atwood  v.  Cobb,  26  Am.  Dec.  661. 

H.  G.  Redwine  and  F.  J.  Cowan,  for  Respondents. 

The  agreement  was  fully  and  completely  performed  in 
every  particular,  except  the  passing  of  deeds.  There  was  a 
part  performance  entirely  sufficient  to  make  the  agreement 
valid. 

L.  P.  Withington  and  his  successors  in  interest  are  estopped 
from  claiming  title  to  the  land.     (16  Cyc.  765,  768.) 

SULLIVAN,  J. — This  is  an  action  to  quiet  title  to  eight 
and  four-tenths  acres  of  land  situated  in  the  south  half  of  I 

the  northeast  quarter  of  section  4,  township  20  north,  of 
range  23,  in  Lemhi  county.  I 

Respondents  answered  separately,  each  pleading  four  sep- 
arate defenses:  (1)  A  denial  of  the  allegations  of  the  com- 
plaint; (2)  the  establishment  of  the  boundary  line  by  verbal 
agreement;  (3)  that  in  the  year  1887,  a  mutual  understand- 
ing was  had  between  the  defendants  Baker  and  the  prede- 
cessor in  interest  of  plaintiff,  that  as  soon  as  patents  were 
issued  by  the  United  States  to  the  respective  claimants,  for 
their  several  tracts  of  land,  that  it  would  be  to  their  mutual 
benefit  to  enter  into  a  contract  to  exchange  certain  parts  of 
their  land,  making  a  certain  road  or  highway  the  boundary', 
and  Baker  to  convey  to  the  said  Withington  a  tract  contain- 
ing two  and  eight-tenths  acres,  and  Withington  to  convey  to  I 
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Baker  eight  and  four-tenths  acres  of  land,  and  a  contract  was 
entered  into  to  that  effect  in  the  year  1890;  (4)  adverse  pos- 
session under  claim  of  title.  The  prayer  of  the  defendants 
is  that  the  plaintiff  be  enjoined  from  setting  up  title,  and 
that  defendant  Balder  be  decreed  to  be  the  owner  of  said 
eight  and  four-tenths  acres  of  land. 

Respondent  Bagley's  answer  shows  that  he  is  holding  as 
tenant  of  respondent  Baker. 

Trial  was  had  before  the  court  without  a  jury,  and  findings 
and  judgment  made  and  entered  against  the  plaintiff.  A 
motion  for  a  new  trial  was  overruled.  The  insuflficiency  of 
the  evidence  to  support  the  findings  of  fact  is  assigned  as 
error. 

The  following,  among  other  facts,  are  clearly  established 
by  the  evidence:  That  one  L.  P.  Withington,  now  deceased, 
was  the  husband  and  predecessor  in  interest  of  the  appellant. 
Julia  Fleming,  and  the  respondent  Baker  occupied  adjoining 
lands  for  thirty  years,  which  land  was  held  by  them  several 
years  prior  to  the  extension  of  the  government  survey  over 
them. 

Thereafter  Withington  entered  the  northeast  quarter  and 
the  north  half  of  the  southeast  quarter  of  section  4,  township 
20,  range  23,  in  Lemhi  county,  as  a  desert  claim  and  obtained 
a  patent  therefor  from  the  United  States  on  August  18,  1890. 

The  eight  and  four-tenths  acres  of  land  in  dispute  is  a  part 
of  the  land  entered  by  Withington.  Said  Withington  died  in 
1902,  intestate,  leaving  as  his  heirs  the  appellant  and  several 
children,  all  of  whom  have  conveyed  their  interests  to  the 
appellant,  and  she  is  now  the  owner  thereof.  Respondent 
Baker  entered  adjoining  land  and  received  a  patent  from  the 
United  States  to  the  same  on  February  12,  1887. 

In  the  year  of  1884  or  1885,  an  understanding  was  had 
between  said  Withington  and  Baker  that  a  stage  road  and  a 
lane  which  ran  across  said  lands  should  be  their  dividing  line 
when  they  received  their  patents  from  the  United  States, 
and  that  when  they  received  their  patents  from  the  United 
States  the  respondent  Baker  would  deed  to  said  Withington 
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ail  the  land  included  in  his  said  patent,  which  lay  south  of 
said  road ;  while  said  Withington  would  deed  to  Baker  all  of 
the  land  included  in  his  patent  that  lay  north  of  said  road. 
And  it  was  understood  between  them  that  the  stage  road 
and  lane  should  be  the  boundary  line  between  their  respective 
lands.  Such  an  agreement  was  orally  entered  into  in  1890. 
In  1884,  the  eight  and  four-tenths  acres  in  controversy  was 
in  a  very  rough  and  uneven  condition,  requiring  considerable 
work  to  prepare  it  for  cultivation,  while  the  two  and  eight- 
tenths  acres  tract  of  the  Baker  land,  lying  north  of  said  road, 
was  in  a  good  state  of  cultivation  and  had  been  cultivated 
for  several  years  prior  thereto ;  that  during  aU  the  time  these 
parties  resided  there,  they  occupied  and  possessed  said  two 
tracts  of  land  as  per  the  terms  of  said  agreement  Said  tract 
of  eight  and  four-tenths  acres  was  inclosed  in  a  large  field 
owned  by  Baker,  and  the  two  and  eight-tenths  acres  tract 
was  in  a  large  field  owned  by  Withington,  each  exercising 
acts  of  ownership  and  having  possession  of  the  said  tracts  ac- 
cording to  said  agreement.  Said  agreement  to  make  said 
road  the  dividing  line  was  recognized  by  said  parties  up  to 
the  time  of  Withington 's  death,  but  no  deeds  or  muniments  of 
title  were  passed  between  them.  Said  Withington  made  no 
claim  to  that  part  of  his  tract  of  land  on  the  north  side  of 
said  road  and  inclosed  by  Baker;  and  Baker  made  no  claim 
to  that  part  of  his  land  south  of  said  road  claimed  by  With- 
ington. 

After  Baker  took  possession  of  said  eight  and  four-tenths 
acres  tract,  he  removed  the  rocks  and  ridges  therefrom  and 
placed  the  same  in  cultivation,  and  constructed  a  building 
thereon  of  the  value  of  $200,  and  leased  a  part  of  same  to 
respondent  Bagley,  who  has  erected  a  storeroom  thereon  of 
the  value  of  $700 ;  and  other  parties  have  built  a  hotel,  saloon, 
bam,  cellar,  ice-house  and  hay  corral  upon  said  land.  The 
first  claim  made  to  this  land,  after  said  agreement  was  en- 
tered into  by  Withington  and  Baker,  was  made  after  the 
death  of  Withington  and  after  the  marriage  of  his  widow^ 
the  appellant,  to  another  man. 
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It  clearly  appears,  from  the  evidence  in  the  case,  that  a 
part  performance  of  said  oral  agreement  in  regard  to  making 
the  stage  road  the  dividing  line  between  said  tracts  of  land 
was  carried  out ;  and  in  fact  a  complete  performance  of  that 
contract,  excepting  the  passing  of  deeds  between  the  parties. 
For  nearly  twenty  years  the  said  agreement  has  been  recog- 
nized and  acted  upon.  Said  eight  and  four-tenths  acres  of 
land  was  taken  possession  of  by  the  respondent  Baker,  who 
placed  it  in  a  good  state  of  cultivation,  and  improvements  in 
the  way  of  buildings,  etc.,  have  been  placed  thereon,  of  the 
value  of  many  hundreds  of  dollars,  and  so  far  as  appears 
from  the  record,  with  the  knowledge  and  consent  of  said 
Withington  and  his  successor.  It  certainly  would  not  be 
just  and  equitable  to  allow  the  appellant  at  this  late  day, 
under  the  facts  of  this  case,  to  obtain  a  judgment  as  prayed 
for  in  her  complaint  It  clearly  appears  that  the  complete 
I>erformance  of  said  agreement  was  had  between  the  parties, 
except- the  passing  of  deeds,  and  that  clearly  brings  this  case 
within  the  provisions  of  section  6008  of  the  Revised  Statutes, 
which  is  as  follows:  ''The  preceding  section  must  not  be  con- 
strued to  affect  the  power  of  a  testator  in  the  disposition 
of  his  real  property  by  a  last  will  and  testament,  nor  to  pre- 
vent any  trust  from  arising  or  being  extinguished  by  impli- 
cation or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of  an  agreement,  in 
case  of  part  performance  thereof.*' 

By  reason  of  the  part  performance  of  said  contract,  it  does 
not  come  within  the  statute  of  frauds  prohibiting  oral  sales 
of  real  estate. 

We  have  examined  the  other  errors  assigned  and  find  no 
merit  in  them.  The  judgment  is  affirmed,  with  cost  in  favor 
of  the  respondents. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(June  13,  1906.) 

ELLEN  L.  BUSH,  Appellant,  v.  C.  C.  HAVIRD,  Sherifif,  et 
al.,  Respondents. 

[86  Pac.  529.] 

Landlord   and    Tenant — Trade    Fixtures — Right   of    Removal    by 
Tenant — When  may  Remove — Riohts  of  Mortgagee  of  Fixtures. 

1.  Property  consisting  of  front  and  back  bar,  ice-chest,  etc.,  placed 
in  a  saIo6n  building  by  a  lessee  and  fastened  to  the  wall  and  floor, 
constitutes  trade  fixtures,  and  may  be  removed  by  the  tenant  during 
the  continuance  of  his  term. 

2.  Trade  fixtures  must  be  removed  by  the  tenant  prior  to  his  sur- 
render of  possession  to  the  landlord,  and  if  not  so  done,  and  theru 
ia  no  agreement  to  the  contrary,  the  right  of  the  tenant  to  re-enter 
the  premises  and  sever  the  fixtures  from  the  realty  and  remove  them 
will  be  deemed  lost  and  abandoned. 

3.  The  mortgagee  of  trade  fixtures  acquires  no  greater  rights  in 
and  to  the  property  than  those  enjoyed  by  the  tenant,  and  when  the 
tenant's  right  to  re-enter  and  sever  and  remove  fixtures  has  ceased, 
the  rights  of  the  mortgagee  also  cease. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Third  Judicial  Dis^ 
trict  for  Ada  County.     Hon.  George  H.  Stewart,  Judge. 

Action  by  plaintiff  to  recover  damages  for  the  wrongful 
and  unlawful  severing  and  removal  of  certain  fixtures  from 
a  building  owned  by  plaintiff.  From  a  judgment  in  favor  of 
defendants,  plaintiff  appeals.    Reversed. 

Hawley,  Puckett  &  Ilawley,  for  Appellant 

The  term  ** bar-room  fixtures'*  means  fixtures  in  a  bar- 
room, and  when  the  word  ** fixtures*'  is  used  in  such  con- 
nection it  means  something  affixed  to  the  realty.  {Hogard 
V.  California  Ins.  Co,  (Cal.),  11  Pac.  594,  598.) 

Bar  fixtures  placed  in  a  saloon  are  not  removable  by  the 
saloon-keeper  at  the  termination  of  his  lease.     {O'Brien  v. 
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Kusterevy  27  Mich.  289.)  Electric  light  fixtures  are  a  part 
of  the  realty.  {Canning  v.  Owen,  22  R.  I.  624,  84  Am.  St. 
Rep.  858,  48  Atl.  1033;  Flint  etc.  Mfg.  Co.  v.  Douglass  Sugar 
Co.,  54  Kan.  455,  38  Pac.  566.) 

A  fixture  put  in  by  a  tenant,  and  which  he  has  a  right 
to  temoye  during  his  term,  cannot  ordinarily  be  removed 
afterward,  or  after  he  surrenders  possession  after  the  expira- 
tion of  his  lease.  The  removal  must  be  made  before  the 
termination  or  not  at  all.  {Stockwell  v.  Marks,  17  Me.  455, 
35  Am.  Dec.  266;  Bliss  v.  Whitney,  9  Allen,  115,  85  Am.  Dec. 
745;  Keogh  v.  Daniel,  12  Wis.  163;  Joslyn  v.  McCabe,  46  Wis. 
591,  1  N.  W.  174;  Watriss  v.  First  Nat.  Bank,  124  Mass.  571, 
26  Am.  Rep.  694.) 

The  tenant's  right  of  removal  must  be  exercised  during  the 
term,  or  before  he  surrenders  possession,  or  he  cannot  exer- 
cise it.  (13  Am.  &  Eng.  Ency.  of  Law,  648  et  seq.,  and  cases 
cited;  Preston  v.  Briggs,  16  Vt.  125.) 

The  mortgagee  can  acquire  no  greater  rights,  and  has  no 
other  rights  so  far  as  the  removal  of  fixtures  is  concerned, 
than  has  the  tenant  under  whom  he  claims.  (13  Am.  & 
Eng.  Ency.  of  Law,  653;  Free  v.  Stewart,  39  Neb.  220,  57 
N.  W.  991;  Fidler  v.  Brownell,  48  Neb.  145,  67  N.  W.  6.) 

Earl  Paine,  for  Respondents. 

The  record  shows  that  none  of  the  articles  were  fixtures. 
It  was  stipulated  that  the  front  bar,  back  bar,  iron  rail  and 
chandeliers  were  attached  to  the  building  belonging  to  ap- 
pellant, but  they  were  not  afiixed  thereto.  By  subdivision  2 
of  section  2825  of  the  Revised  Statutes,  that  which  is  affixed 
to  land  is  real  estate.  A  chattel  must  be  afi&xed  to  real  estate 
before  it  wiU  become  a  fixture.  (19  Cyc.  1035,  note  3.) 
That  fixtures  should  be  considered  real  property  until  sev- 
ered seems  clear  upon  principle,  and  the  weight  of  authority 
is  to  that  effect,  though  there  are  respectable  authorities  to 
the  contrary.     (13  Am.  &  Eng..  Ency.  of  Law,  2d  ed.,  641.) 

Each  article^  the  seizing  of  which  appellant  complains,  was 
attached  to  the  building  to  that  extent  only  that  was  ueees- 
Idaho,  Vol.  12—23 
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sary  to  its  advantageous  use;  neither  the  building  nor  the 
articles  suffered  appreciable  injury  by  being  removed.  That 
articles  that  are  attached  to  realty  under  similar  circum- 
stances are  personal  property,  see  the  following  decisions 
from  the  supreme  court  of  Washington:  Sherick  v.  Cotter, 
28  Wash.  25,  92  Am.  St.  Rep.  821,  68  Pac.  172;  Neu. 
f elder  v.  Third  St.  &  S,  By.,  23  Wash.  ,470,  83  Am.  St.  Rep. 
831,  63  Pac.  197,  53  L.  R.  A.  600;  Hall  v.  Law  Guarantee  dk 
Trust  Soc,  22  Wash.  305,  79  Am.  St.  Rep.  935,  60  Pac.  643; 
Philadelphia  Mortgage  &  Trust  Co.  v.  Miller,  20  Wash.  607, 
72  Am.  St.  Rep.  138,  56  Pac.  382,  44  L.  R.  A.  559;  German 
8av.  &  Loan  Soc.  v.  Weber,  16  Wash.  95,  47  Pac.  224,  38  L.  R 
A.  267 ;  Washington  Nat.  Bank  of  Seattle  v.  Smith,  15  Wash. 
160,  45  Pac.  736 ;  Chase  v.  Tacoma  Box  Co.,  11  Wash.  377,  39 
Pac.  639;  Cherry  v.  Arthur,  5  Wash.  787,  32  Pac.  744;  Bergh 
V.  Herring-Hall-Marvin  Safe  Co.,  136  Fed.  368,  69  C.  C.  A. 
212,  70  L.  R.  A.  756 ;  Chapman  v.  Union  Mutual  Life  Ins.  Co., 
4  lU.  App.  29. 

The  chandeliers  were  personalty  according  to  a  large  ma- 
jority of  the  decisions.  (13  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  666,  note  2;  19  Cyc.  1060,  note  21;  Hall  v.  Law  Guaran- 
tee  i&  Trust  Soc,  supra;  Chapman  v.  Union  Mutual  Life  Ifis. 
Co.,  supra;  Condit  v.  Goodwin,  89  N.  Y.  Supp.  827,  44  Misc. 
Rep.  213.) 

An  agreement  or  an  intention  that  the  chattel  shall  re- 
main personalty  may  be  implied  from  the  circumstances  un- 
der which  the  chattel  is  bought  and  affixed,  as  from  a  condi- 
tional sale,  from  a  lease  of  a  chattel,  or  from  a  chattel  mort- 
gage by  the  buyer  to  the  seller,  prior  to  and  in  some  states 
subsequent  to  the  annexation.  (19  Cyc.  1048,  1049;  Bern- 
heimer  v.  Adams,  75  N.  Y.  Supp.  93,  70  App.  Div.  114 ;  Ames 
V.  Trenton  Brewing  Co.,  56  N.  J.  Eq.  309,  38  Atl.  858.) 

In  determining  whether  a  thing  is  a  fixture  or  not,  the  rela* 
tion  of  the  parties  must  be  considered.  {Bingham  Co.  etc. 
Assn.  V.  Rogers,  7  Idaho,  65,  59  Pac.  31.) 

Trade  fixtures  that  do  not  fall  within  the  category  known 
as  **real  estate  fixtures"  will  be  treated  as  personalty,  pro- 
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vided  the  lessee  is  authorized  to  remove  them  at  the  end  of 
his  term.     (19  Cyc.  1067.)  . 

AILSHIE,  J. — In  this  case  the  lessees  of  a  saloon  building 
in  Boise  City  placed  the  usual  bar  fixtures,  ice-chest,  etc.,  in 
the  building,  attaching  them  to  the  same  with  screws,  and  also 
put  in  electric  chandeliers  and  linoleum  on  the  floor,  and  such 
other  fixtures  as  are  usually  found  in  such  places.     Some 
time  afterward  the  tenant  executed  to  one  Poole  a  chattel 
mortgage  on  all  this  property  as  security  for  the  payment  of 
a  promissory  note  in  the  stun  of  $300.     The  mortgage  was 
executed  on  the  eighteenth  day  of  February,  1905.     The  ten- 
ant neglected  find  refused  to  pay  his  rent  as  provided  for  in 
the  lease,  and  on  the  thirteenth  day  of  June,  1905,  the  land- 
lord, the  plaintiff  in  this  case,  commenced  an  action  for  the 
sum  of  $85  rent  due,  and  for  treble  damages  for  detention 
of  the  premises  and  for  restitution  thereof.     The  trial  re- 
sulted in  a  judgment  in  favor  of  the  plaintiff  for  rent  and 
treble  damages  and  the  restitution  of  the  premises,  and  on 
the  seventeenth  day  of  June,  1905,  the  sheriff  evicted  the  ten- 
ant and  placed  the  plaintiff  in  possession.     The  tenant  does 
not  appear  to  have  claimed,  or  sought  to  remove,  any  of  the 
fixtures  he  had  placed  in  the  building,  nor  did  the  sheriff  re- 
move them,  nor  does  any  demand  appear  to  have  ever  been 
made  for  them  by  the  tenant.     On  the  first  day  of  May,  1905, 
the  mortgagee,  Poole,  sold  and  assigned  his  note  and  mort- 
gage to  the  defendants,  B.  H.  Coleman  &  Company,  and  on 
the  fifth  day  of  July,  Coleman  &  Company  commenced  pro- 
ceedings before  the  sheriff  for  the  foreclosure  of  their  mort- 
gage upon  the  fixtures.     The  sheriff  duly  and  regularly  served 
notice  of  the  foreclosure  proceedings,  and  on  the  eighth  day 
of  July,  1905,  demanded  of  the  plaintiff  the  possession  of  the 
property  described  in  the  mortgage,  and  that  she  deliver  to 
him  the  key  to  the  premises  that  he  might  remove  the  prop- 
erty  therefrom.    The  plaintiff  refused  to   deliver  up   pos- 
session of  the  property  or  to  surrender  the  key  to  the  prem- 
ises, and  the  sheriff  thereupon,  under  direction  of  the  owners 
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and  holders  of  the  mortgage,  broke  open  and  forcibly  en- 
tered the  building  and  removed  all  of  the  property  therefrom. 
The  present  case  was  commenced  by  the  landlord  against 
the  sheriff  and  the  assignees  of  the  mortgage  to  recover  judg- 
ment against  them  for  the  value  of  the  property  forcibly  re- 
moved by  them  from  the  saloon  building  after  the  expiration 
of  the  term  of  the  tenant  and  after  his  eviction  under  judg- 
ment and  process  from  the  proper  court.  The  property  re- 
moved by  the  sheriff  from  the  saloon  building  under  the 
foreclosure  proceedings  was,  undoubtedly,  *' trade  fixtures," 
except  the  curtain,  which  was  a  mere  piece  of  personal  prop- 
erty. (Bronson  on  Fixtures,  sec.  33b,  pp.  186-189;  19  Cyc. 
1065;  13  Am.  &  Eng.  Ency.  of  Law,  2d  ed,  642.)  Being 
that  class  of  property  commonly  known  and  designated  as 
trade  fixtures,  and  being  common  to  and  used  in  the  saloon 
business,  the  tenant  was  entitled  to  remove  it  at  any  time 
prior  to  the  termination  of  his  tenancy.  Section  2882,  Revised 
Statutes,  provides  as  follows:  '*A  tenant  may  remove  from 
the  demised  premises,  any  time  during  the  continuance  of  his 
term,  anything  alQfixed  thereto  for  the  purposes  of  trade,  man- 
ufacture, ornament,  or  domestic  use,  if  the  removal  can  be 
effected  without  injury  to  the  premises,  unless  the  thing  has, 
by  the  manner  in  which  it  is  affixed,  become  an  integral  part 
of  the  premises."  This  statute  clearly  provides  that  the 
tenant  may  remove  such  fixtures  during  the  continuance  of 
his  term,  and  is  equally  an  implied  prohibition  against  a  re- 
moval at  any  time  after  the  expiration  of  the  term.  It  is 
the  rule,  however,  even  in  the  absence  of  a  statute,  by  an  al- 
most unbroken  line  of  authorities,  that  trade  fixtures  must 
be  removed  by  the  tenant  prior  to  his  surrender  of  possession 
to  the  landlord,  and  that  if  he  fails  to  do  so,  and  there  is  no 
agreement  to  the  contrary,  the  right  of  the  tenant  to  sever 
the  property  from  the  realty  will  be  lost  by  him.  (Taylor  on 
Landlord  and  Tenant,  9th  ed.,  sec.  551 ;  Wood  on  Landlord  and 
Tenant,  2d  ed.,  sec.  529 ;  note  to  Holmes  v.  Tremper,  11  Adl 
Dec.  241;  Merritt  v.  Judd,  14  Cal.  60.  See  discussion  in 
Brawn  v.  Reno  Elec.  Light  &  Fewer  Co.,  55  Fed.  229.) 
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In  the  case  at  bar  it  is  clear  to  us,  as  above  stated,  that  the 
property  was  ** trade  fixtures*'  such  as  the  tenant  might  re- 
move at  any  time  prior  to  the  surrender  of  possession.  It 
is  equally  clear  that  when  he  surrendered  up  the  possession — 
or,  as  in  this  case,  having  committed  a  breach  of  the  lease 
and  refused  to  surrender  possession,  the  landlord  securing 
his  eviction  by  legal  process,  and  the  tenant  not  taking  with 
him  the  property  that  he  was  entitled  to  remove  during  his 
term,  and  having  made  no  claim  or  demand  for  the  property 
at  the  time — ^he  lost  his  right  to  sever  the  same  and  remove 
it,  as  well  as  lost  the  right  to  re-enter  the  premises  for  such 
purpose  or  any  other  purpose.  The  only  further  question 
left  for  our  determination  is:  Did  the  mortgagee  or  his  as- 
signees acquire  any  greater  or  superior  rights  to  those  of  the 
tenant  or  mortgagor!  We  think  there  can  be  but  one  an- 
swer to  that  question.  When  the  mortgagee  took  a  mortgage 
on  this  property  he  took  it  subject  to  all  the  restrictions 
placed  by  law  upon  the  tenant,  who  was  the  mortgagor,  and 
he  could  acquire  no  rights  greater  than  or  superior  to  those 
of  his  mortgagor.  {Sweet  v.  Myers,  3  S.  Dak.  324,  53  N.  W. 
187;  Free  v.  Stuart,  39  Neb.  220,  57  N.  W.  991;  Fuller  v. 
BrowneU,  48  Neb.  145,  67  N.  W.  6;  Talbot  v.  Whipple,  14 
Allen  (Mass.),  177;  13  Am.  &  Eng.  Ency  of  Law,  2d  ed., 
653.)  When  the  tenant  abandoned  his  right  of  removing  this 
property  and  lost  the  possession  and  right  to  re-enter,  that 
disability  extended  to  his  mortgagee  with  equal  force  and  ef- 
fect. The  law  will  neither  impose  upon  the  landlord  a  duty 
nor  necessity  of  either  housing  or  taking  care  of  the  fixtures 
which  his  tenant  leaves  behind  after  his  term  has  expired. 
Neither  will  the  law  permit  the  tenant  nor  anyone  claiming 
under  him,  to  re-enter  the  premises,  for  the  reason  that  to  do 
so  would  encourage  breaches  of  the  peace,  and  would  in  many 
cases  hazard  and  impair  the  landlord's  rights  of  leasing  the 
premises  to  another  tenant,  and  lessen  the  full  and  free  en- 
joyment of  those  premises  by  such  tenant. 

The  judgment  must  be  reversed,  and  it  is  so  ordered,  and 
the  cause  is  remanded  to  the  trial  court,  with  direction  to 
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enter  judgment  in  favor  of  plaintiff  for  the  value  of  the  fix- 
tures wrongfully  and  unlawfully  removed  and  converted. 
Costs  awarded  in  favor  of  appellant. 

Stoekslager,  C.  J.,  and  Sullivan,  J.,  concur. 

ON  PETTnON  FOB  REHEARINa. 
(July  9,   1906.) 

AILSHIE,  J. — Counsel  for  respondents  has  filed  a  petition 
for  a  rehearing  in  which  he  rather  bitterly  laments  the  loss 
of  an  ice-chest  by  reason  of  our  former  decision.  After  a 
further  examination  of  the  transcript  in  the  case,  we  are  of 
the  opinion  that  he  should  have  his  ice^chest.  Counsel  for 
both  appellant  and  respondents  having  repeatedly  referred  to 
the  front  and  back  bars  and  ice-chest  in  the  same  connection 
and  treated  them  in  the  same  manner,  we  were  led  to  the  con- 
clusion that  they  were  all  affixed  and  attached  to  the  build- 
ing in  the  same  manner;  but  a  further  examination  of  the 
record  discloses  the  fact  that  it  is  stipulated  that  the  ice-chest 
**was  not  attached  to  either  the  walls  or  floor  of  said  building 
by  screws  or  otherwise."  Without  any  further  discussion  as 
to  the  manner  and  method  of  attaching  trade  fixtures  to  a 
building,  or  the  necessity  for  any  particular  kind  or  charac- 
ter of  annexation  in  particular  instances,  we  are  content  in 
this  case  to  say  that  the  ice-chest  about  which  respondents' 
counsel  particularly  complains  was  a  mere  article  of  personal 
property  the  same  as  the  chairs  and  tables  in  the  saloon,  and 
should  not  be  classed  with  the  front  and  back  bar  as  trade 
fixtures,  as  we  have  heretofore  designated  in  the  original 
opinion.  We  have  not  regarded  it  necessary  to  go  into  any 
extended  discussion  as  to  what  constitutes  trade  fixtures  nor 
as  to  the  character  of  property  that  may  be  treated  as  such, 
nor  have  we  attempted  to  point  out  any  inviolable  rule  by 
which  to  distinguish  between  that  class  of  property  and  such 
as  may  be  ordinarily  treated  as  mere  personal  property.  We 
did,  however,  cite  authorities  which  treat  this  subject  in  sup- 
I)ort  of  the  statement  that  the  properly  designated  in  the 
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original  opinion  is  that  class  of  property  known  as  trade  fix- 
tures. 

Counsel  in  his  petition  for  rehearing  complains  because  this 
court  has  not  seen  fit  to  go  into  a  discussion  of  the  question 
as  to  the  right  of  a  lessee  to  mortgage  fixtures  under  the  law 
authorizing  mortgages  on  personal  property.  We  have  not 
questioned  his  right  to  do  so,  and  it  is  clear,  both  upon  prin- 
ciple and  authority,  that  the  lessee  of  premises  may  mort- 
gage any  property  that  he  places  thereon,  and  which  he  has 
a  right  to  remove.  As  between  the  mortgagor  and  mortgagee, 
it  would  make  no  difference  whether  he  attached  such  prop- 
erty to  the  premises  or  not;  the  mortgagor  by  his  own  act 
could  not  convert  property  which  he  mortgaged  as  personalty 
into  real  estate  so  ad  to  defeat  the  mortgage.  It  should  be 
borne  in  mind,  however — a  distinction  which  counsel  seems  to 
have  overlooked — that  the  lessee  of  the  premises  cannot  en- 
ter into  any  agreement  by  way  of  mortgage  or  otherwise  with 
a  stranger,  to  which  his  landlord  is  not  a  party,  that  will  in 
any  way  diminish  or  affect  the  rights  of  the  landlord,  or 
give  to  the  mortgagee  any  rights  or  privileges  superior  to  those 
enjoyed  by  the  tenant.  Any  agreement  between  the  tenant 
and  a  third  party  that  certain  property  shall  not  become  a 
fixture  will  not  prevent  it  from,  in  fact,  becoming  a  fixture  in 
so  far  as  the  landlord  is  concerned  and  his  rights  are  involved. 

The  original  opinion  herein  will  be  modified  to  the  extent 
of  holding  that  the  ico-chest  described  in  the  stipulation  of 
facts  was  not  a  trade  fixture.  In  other  respects  the  original 
opinion  will  stand  as  the  decision  of  the  court.  Costs  awarded 
in  favor  of  appellant. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(June  13,  1906.) 

A.  T.  SPOTSWOOD   et  al.,  Respondents,  v.  J.  B.  MORRIS, 

as  Administrator,  et  al.,  Appellants. 
[85  Pac.   1094.] 

Constitutional  Law — Unincorporated  Associations  and  Joint 
Stock  (Companies — Akticles  op  Association — ^Real  Estate — Pabt- 
NERSHip — Powers  of  Officers  and  Shareholders — ^Listing  Beal 
Estate  foe  Sale  with  Agents — ^Procuring  a  Purchaser. 

1.  Under  the  provisionfl  of  sections  2  and  16,  article  U,  of  the  con. 
stitution  of  Idaho,  an  unincorporated  association  or  joint  stock 
company  may  be  formed  by  individuals  for  the  purchase  of  a  single 
tract  of  real  estate,  the  title  to  which  may  be  taken  in  a  trustee, 
and  the  articles  of  agreement  of  the  association  may  provide  that 
the  death  of  a  shareholder  shall  not  result  In  the  dissolution  of 
the  association,  and  may  so  limit  the  liability  of  the  association 
and  may  provide  that  either  or  any  of  the  officers  or  shareholders 
shall  not  sell  or  dispose  of  any  of  the  property  of  the  association 
without  the  concurrence  of  the  shareholders. 

2.  Said  association  does  not  have  or  exercise  any  of  the  powers 
or  privileges  of  corporations  not  possessed  by  individuals  or  part- 
nerships. 

3.  To  legally  possess  or  exercise  powers  or  privileges  of  eorpora- 
tions  requires  a  sovereign  grant. 

4.  Under  the  common  law,  joint  stock  companies  are  legal,  and 
are  not  prohibited  by  the  constitution  and  statutes  of  this  state, 
provided  they  do  not  have  or  exercise  any  of  the  powers  or  privi- 
leges of  corporations  not  possessed  by  individuals  or  partnerships. 

5.  As  the  constitution  of  Idaho  and  the  statutes  of  the  state 
do  not  prohibit  the  organization  of  joint  stock  associations  having 
transferable  stock,  and  which  do  not  usurp  the  functions  of  a 
corporation  nor  exercise  any  of  the  powers  or  privileges  of  corpora- 
tions not  possessed  by  individuals  or  partnerships,  the  common-law 
rule  as  to  their  legality  prevails  in  this  state. 

6.  In  the  organization  of  said  association  there  is  the  absence  of 
the  delectus  personae,  which  characterizes  ordinary  partnerships  from 
corporations;  and  the  death  of  one  of  its  members  or  the  sale  of 
the  interest  of  one  of  the  shareholders  does  not  dissolve  it. 

7.  The  limitation  of  the  agency  of  the  members  of  the  associap 
tion  is  an  incident  of  such  associations,  under  the  common  law, 
resulting  from  the  lack  of  the  right  of  delecttu  personae,  and  not 
an  incident  of  the  corporation  not  possessed  by  a  partnership. 
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8.  Such  an  association  is  a  partnership,  but  not  a  general  partner- 
ship wherein  one  of  the  partners  has  plenary  power  to  sell  and  other- 
wise dispose  of  the  property  of  the  association  or  create  indebtedness 
beyond  that  provided  for  in  the  articles  of  association. 

9.  While  some  of  the  principles  of  partnership  may  apply  to  such 
associations,  they  cannot,  from  the  very  nature  of  the  organization 
thereof,  be  entirely  controlled  by  the  legal  rules  and  principles  that 
control  ordinary  partnerships. 

10.  Held,  under  said  articles  of  incorporation;  the  vice-president  or 
■eeretary  have  no  authority  to  list  the  association's  real  estate  with 
respondents  for  sale. 

11.  Held,  that  the  respondents  failed  to  show  that  the  shareholders 
of  said  association  ever  authorized  the  vice-president  or  secretary 
to  list  said  real  estate  for  sale  with  the  respondents  or  ratified  the 
same. 

12.  Held,  under  the  evidence,  that  respondents  did  not  procure  a 
purchaser  for   said  land. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Nez  Perce  County.  Hon.  Edgar  C.  Steele, 
Judge. 

Action  to  recover  commissions  for  procuring  a  purchaser 
for  an  alleged  sale  of  real  estate.  Judgment  for  plaintiffs. 
Reversed, 

James  E.  Babb  and  Daniel  Needham,  for  Appellants. 

The  purchaser's  attention  having  first  been  directed  to  the 
land  by  appellants  through  a  circular  describing  the  same 
and  putting  a  price  thereon,  and  the  purchaser  having  started 
from  Iowa  to  see  the  land  because  of  this  circular,  and  hav- 
ing only  accidentally  met  the  plaintiffs  on  his  way  to  see  the 
appellants  and  this  land,  the  plaintiffs  can  have  no  claim  for 
a  commission,  since  the  purchaser  was  a  customer  of  the  ap- 
pellants and  they  had  a  property  in  him  which  the  plaintiffs 
could  not  take  from  them.  (4  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  980;  Bryan  v,  Albert,  3  App.  Cas.  (D.  C.)  180;  Loijd 
V.  Matthews,  51  N.  Y.  124;  Sussdorff  v.  Schmidt,  55  N.  Y. 
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319;  Burkholder  v.  Fonner,  34  Neb.  1,  51  N.  W.  293;  Hanr 
ford  V.  Shapter,  4  Daly  (N.  Y.),  243.) 

Neither  Robert  Schleicher  nor  Benjamin  F.  Morris,  nor 
both  of  them,  had  authority  under  the  articles  of  the  Denver 
Townsite  Company  to  employ  the  plaintiffs  as  brokers.  (WH- 
lis  V.  Oreiner   (Tex.  Civ.  App.),  26  S.  W.  858.) 

(On  the  question  of  the  status  of  joint  stock  associations  un- 
der the  constitution  and  laws  of  Idaho,  appellants  cite  the 
same  authorities  cited  in  the  decision.) 

I.  N.  Smith,  for  Respondents. 

The  defendants  here  were  a  partnership — ^self-styled  *' joint 
stock  association" — ^whatever  that  may  be  under  the  Idaho 
law.  As  such  they  are  partners,  and  the  liability  of  members 
of  a  ** joint  stock  company*'  to  third  parties  is  the  same  as 
partners.  {Claggett  v.  Kilbourne,  1  Black,  346,  17  L.  ed. 
213;  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  636,  also  637, 
note  2;  Carter  v.  McClure,  98  Tenn.  109,  60  Am.  St.  Rep. 
842,  38  S.  W.  585,  36  L.  R.  A.  282;  Robinson  v.  Smith,  3 
Paige,  222;  Allen  v.  Lang,  80  Tex.  261,  26  Am.  St.  Rep.  735, 
16  S.  W.  43;  Bullard  v.  Kinney,  10  Cal.  60;  Butterfield  v. 
Beardsley,  28  Mich.  412;  Webster  v.  Clark,  34  Pla.  637,  43 
Am.  St.  Rep.  217,  16  South.  601,  27  L.  R.  A.  126;  Spaulding 
V,  Stubbings,  86  Wis.  255^  39  Am.  St.  Rep.  888,  56  N.  W.  469; 
Ooldsmith  v,  Eichold  Bros,  etc.,  94  Ala.  116,  33  Am.  St.  Rep. 
97,  10  South.  80.) 

Because  the  defendants  were  partners  the  power  of  one 
partner  to  bind  the  others  existed;  especially  is  this  so  as  to 
Schleicher,  because  his  authority  required  him  to  sell  these 
lands. 

Schleicher  was  the  trustee  of  an  express  trust  which  re- 
quired him  to  sell  this  land. 

The  trustee  of  an  express  trust  has  power  to  employ  the 
usual  agencies  which  ordinarily  prudent  men  employ  in  their 
own  business  to  carry  out  the  terms  of  the  trust  imposed 
upon  him.  This  extends  to  the  employment  of  agents  to  do  all 
things,  which  do  not  include  the  delegation  of  the  discre- 
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tionary  terms  of  the  trust.  (Eaton's  Equity,  sec.  203; 
Bispham's  Principles  of  Equity,  6th  ed.,  206;  2  Pomeroy's 
Equity,  sec.  1068;  Lewis  on  Trusts,  •435>632;  Tyler  v.  Her- 
ring,  67  Miss.  169,  19  Am.  St.  Rep.  263,  8  South,  840.) 

A  trustee  is  not  bound  to  do  everything  himself,  and  thus, 
to  carry  out  his  trust,  he  may  employ  agents. 

A  trustee  employed  to  sell  may  employ  auctioneer.  (Ken- 
nedy V.  Dunn,  58  Cal.  340;  Fogarty  v.  Sawyer,  23  Cal.  570; 
OiUispie  v.  Smith,  29  111.  473,  81  Am.  Dec.  328;  Hawley  v. 
James,  5  Paige,  478 ;  Cranston  v.  Crane,  97  Mass.  459,  93  Am? 
Dec.  106;  Palmer  v.  Young,  96  Ga.  246,  51  Am.  St.  Rep.  136, 
22  S.  E.  928;  Matter  of  Pratt,  119  Cal.  156,  51  Pac.  47;  28 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  990,  note  4.) 

Joint  stock  companies  are  unknown  to  the  laws  of  Idaho. 
We  have  only  corporations  or  partnerships.  This  being  true, 
and  there  being  no  provisions  for  the  recordation  of  such  in- 
Bitruments  as  these  '* Articles  of  Association'' — ^the  record 
thereof  was  a  nullity,  was  not  constructive  notice  of  any- 
thing— and  was  simply  an  encumbrance  on  the  public  records, 
which  should  be  expunged.  (24  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  141.) 

Schleicher  was  held  out  to  the  public  as  the  agent  with 
plenary  powers  of  this  association.  (10  Cyc.  912,  note  72.) 
People  dealing  with  agents  of  the  kind  that  Schleicher  was 
are  not  charged  with  knowledge  of  secret  by-laws.  (Morawetz 
on  Corporations,  sec.  593.) 

The  Revised  Statutes  of  Idaho,  at  section  18,  provide  that 
the  common  law  of  England,  so  far  as  it  is  not  repugnant  to 
or  inconsistent  with  the  constitution  and  laws  of  the  United 
States,  in  all  cases  not  provided  for  in  these  Revised  Statutes, 
is  the  rule  of  decisions  in  all  the  courts  of  this  territory.  It 
is  reasonable  to  argue  that  by  this  expression  is  meant  the 
law  and  statutes  of  England  as  they  stood  at  the  end  of  the 
Revolutionary  War.  This  would  include  the  ''Bubble  Act," 
under  which  all  joint  stock  associations  were  nuisances,  and 
especially  those  seeking  to  exercise  the  functions  of  a  corpora- 
tion.    {Browning  v.  Browning,  3  N.  Mex.  371,  9  Pac.  677.) 
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Under  this  decision  the  ** Bubble  Act"  would  be  part  of 
the  common  law  of  England  adopted  in  Idaho. 

The  ''Bubble  Act"  declares  joint  stock  associations  to  be 
nuisances.  Our  constitution  requires  that  they  shall  be  au- 
thorized by  express  law  or  general  law  so  that  they  can  be 
under  the  control  of  the  state. 

Any  joint  stock  company  exercising  any  of  the  functions 
of  a  corporation,  which  joint  stock  company  is  not  organized 
under  any  of  the  laws  of  Idaho,  would  be  a  nuisance.  There- 
iore  the  Denver  Townsite  Company  is  a  nuisance. 

(See,  also,  authorities  cited  by  same  counsel  in  case  of  same 
title,  10  Idaho,  129,  77  Pac.  216.) 

SULLIVAN,  J.— This  is  an  action  to  recover  $2,350,  and 
interest  for  commission  as  real  estate  brokers,  for  the  sale  of 
certain  land  situated  in  Idaho  county.  The  sufficiency  of  the 
complaint  was  sustained  by  this  court  on  a  former  appeal 
(10  Idaho,  129,  77  Pac.  216).  After  filing  the  remittitur  in 
the  court  below,  the  administrator  and  administratrix  of  the 
Benjamin  P.  Morris  estate  answered,  as  did  also  the  defend- 
ants, John  P.  Vollmer  and  Robert  Schleicher.  The  other  de- 
fendants were  not  served  with  summons  and  did  not  appear 
in  the  action. 

It  is  alleged,  among  other  things,  in  the  complaint,  that 
the  appellants  were  copartners  engaged  in  general  real  es- 
tate brokerage  and  commission  business  at  the  town  of  Mos- 
cow, Latah  county,  and  were  engaged,  among  other  things,  in 
procuring  purchasers  for  lands  belonging  to  third  persons, 
and  buying  and  selling  real  estate  for  others;  that  Benjamin 
P.  Morris  was  a  resident  and  inhabitant  of  Lewiston,  Idaho, 
and  that  on  the  fourth  day  of  June,  1902,  he  died  intestate, 
leaving  surviving  him  certain  heirs,  and  that  the  said  J.  B. 
Morris  and  Harry  F.  Morris  were  duly  appointed  administra- 
tor and  administratrix  of  the  estate  of  said  deceased;  that 
during  the  lifetime  of  said  Morris,  in  the  year  1895,  he  and 
the  defendants,  Dernham,  Kauffman,  Vollmer,  Schleicher  and 
Scott,  associated  themselves  together  by  an  instrument  in  writ- 
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ing,  dated  September  18,  1895,  in  a  syndicate  to  purchase  of 
and  from  said  Morris,  now  deceased,  certain  real  estate,  describ- 
ing it,  consisting  of  2,720.80  acres  of  land,  situated  in  Idaho 
county,  for  the  purpose  of  reselling  the  same  and  dividing 
the  profits  thereof,  in- which  syndicate  each  of  said  persons, 
except  said  Morris,  deceased,  acquired  and  was  the  owner  of 
and  entitled  to  a  one-eighth  part  of  said  land  and  the  profits 
thereof,  and  that  said  Morris,  deceased,  acquired  in  said  as- 
sociation a  three-eighths  interest  and  was  entitled  to  three- 
eighths  of  the  profits  thereof;  that  by  said  article  of  agree- 
ment the  said  Morris,  now  deceased,  was  required  to,  and  did, 
deed  in  trust  for  said  syndicate  said  lands  to  the  said  Robert 
Schleicher,  and  that  by  the  terms  of  said  articles  to  facilitate 
the  accomplishment  and  purpose  of  said  syndicate,  the  said 
Schleicher  was  appointed  secretary  of  said  association  under 
the  following  agreement,  which  was  signed  by  each  of  said  de- 
fendants : 

"This  instrument,  made  this  18th  day  of  September,  1895, 
witnesseth,  that  whereas,  Benjamin  P.  Morris,  was  the  owner 
of  the  following  lands  in  Idaho  county,  Idaho,  to-wit:  (Here 
follows  a  description  of  said  2720  80-100  acres)  ....  and 
he  agreed  with  the  following  persons,  to-wit:  Henry  Dem- 
ham  and  William  Kauffman,  of  Moscow,  Idaho,  John  P.  VoU- 
mer  and  Robert  Schleicher,  of  Lewiston,  Idaho,  and  Wallace 
Scott  of  Mt.  Idaho,  Idaho,  to  join  them  in  a  syndicate  to  pur- 
.chase  said  lands  of  him  and  resell  the  same  and  divide  the 
profits  thereof,  in  which  syndicate  each  of  said  persons  should 
take  and  pay  for  a  one-eighth  share  and  be  the  owner  of  and 
entitled  to  a  like  portion  of  the  profits  thereof,  and  said 
Benjamin  F.  Morris  should  take  and  pay  for  a  three-eighth 
share,  and  be  the  owner  of  and  entitled  to  a  like  portion  of 

the  profits  thereof And  whereas,  said  Benjamin  F. 

Morris  has  by  deed  of  even  date  herewith  conveyed  to  Robert 
Schleicher  in  trust  for  this  syndicate  according  to  these  ar- 
ticles of  agreement  said  2720.80  acres,  all  except  the  16(> 
acres  last  above  described,  subject  to  a  mortgage  on  which 
there  is  due  of  principal  nine  thousand  dollars  besides  inter- 
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est,  and  to  the  pa3anent  by  the  syndicate,  including  Benjamin 
P.  Morris,  of  4320.00-100  dollars  of  the  purchase  money, 
with  interest  thereon  from  the  1st  day  of  May,  1895,  at  the 
rate  of  10  per  centum  per  annum  until  paid. 

*'Now,  therefore,  in  order  to  facilitate  the  accomplishment 
of  the  purposes  of  said  syndicate,  we,  the  said  parties,  here- 
by organize  ourselves  into  an  association  and  agree  as  fol- 
lows :  1.  That  the  name  of  said  association  shall  be  the  Denver 
Townsite  Company,  and  the  principal  office  of  said  associa- 
tion shall  be  at  Lewiston,  Idaho.  2.  That  the  members  of 
the  association  and  their  executors,  administrators,  heirs  and 
assigns,  shall,  in  proportion  to  their  interests  therein,  pay  the 
obligations  thereof,  and  share  in  the  profits  thereof.  3.  That 
the  title  to  said  lands  is  to  be  subject  to  all  the  terms  and 
provisions,  powers  and  trusts  of  these  articles  of  agreement . 
and  the  amendments  and  alterations  thereof  which  may  be 
made  from  time  to  time.  4.  That  this  association  shall  not  be 
dissolved  or  any  of  the  powers  herein  given  or  which  may  be 
given,  be  revoked  by  any  transfer  at  any  time  of  the  interest 
of  any  member  thereof,  or  any  part  thereof,  whether  by  act 
of  the  party  or  by  operation  of  law,  or  by  the  death  of  any 
member  or  members  thereof,  or  their  successor  or  successors 
at  any  time.  5.  That  in  order  to  maintain  and  continue  this 
association  no  member  or  members,  or  successor  or  successors 
thereof  shall  for  five  years  from  date  hereof  have  any  right 
of  partition  of  said  lands  or  any  of  them,  but  shall  have  such 
right  thereafter.  These  articles  of  agreement  shall  be  bind- 
ing upon  the  parties,  their  assigns,  whether  by  act  of  party 
or  operation  of  law,  and  their  heirs,  devisees,  executors  and 
administrators.  6.  The  interests  of  the  members  of  this  as- 
sociation in  the  property  thereof  shall  be  represented  by  eight 
certificates  which  shall  be  and  are  hereby  agreed  to  be  per- 
sonal property.  The  members  have  only  a  right  to  the  avails 
or  proceeds  of  said  property,  the  title  thereto  both  legal  and 
equitable  remaining  and  being  in  said  trustee,  his  successor 
or  successors  in  trust.  (Here  follows  a  form  of  a  share- 
holder's certificate.)  .  •  •  •  8.  The  certificate  of  shares  in  and 
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interests  of  members  of  this  association  in  its  property  can 
only  be  transferred  in  the  manner  prescribed  in  the  form  of 
certificate  last  above  set  forth  and  not  then  unless  all  obli- 
gations of  the  assignor  to  the  association  are  paid.  No  trans- 
fer shall  be  made  for  five  days  immediately  before  a  meeting 
of  the  shareholders  or  for  five  days  immediately  before  the 
time  when  a  dividend  is  payable.  9.  That  the  annual  nieet- 
ing  of  the  shareholders  shall  be  held  in  Lewiston,  Idaho,  at 
the  office  of  First  National  Bank,  of  Lewiston,  Idaho,  on  the 
second  Tuesday  of  May,  each  year,  at  2  o'clock,  P.  M.  That 
no  meeting  of  shareholders  shall  be  competent  to  transact 
business  unless  a  majority  in  interest  of  the  shareholders  shall 
be  represented,  but  less  than  a  majority  may  adjourn  from 
day  to  day  or  until  such  time  as  may  be  deemed  proper;  that 
at  such  annual  meeting  a  president,  vice  president  and 'sec- 
retary for  the  ensuing  year  shall  be  elected  by  ballot,  to  serve 
one  year,  until  their  successors  are  elected  and  qualified.  Spe- 
cial meetings  of  the  shareholders  may  be  called  by  any  three 
shareholders  by  notice  in  writing,  by  mail  or  otherwise,  to 
meet  at  Lewiston,  Idaho,  at  the  office  of  the  First  National 
Bank  of  Lewiston,  Idaho,  at  an  hour  to  be  designated  in  the 
notice,  such  notice  to  be  mailed  or  served  not  less  than  five 
days  prior  to  date  of  meeting.  When  all  shareholders  as- 
semble and  so  agree,  either  in  person  or  by  proxy  appointed 
in  writing,  a  special  meeting  may  be  held  without  any  notice. 
That  at  all  meetings  of  the  shareholders  each  shareholder 
shall  be  entitled  to  cast  one  vote  for  each  certificate  held  by 
him.  He  may  vote  in  person  or  by  proxy  appointed  in  writ- 
ing. The  president  or  presiding  officer  may  vote  his  own 
share  or  shares,  but  shall  not  have  power  in  addition  as  pre- 
siding officer  to  decide  a  tie  vote.  The  secretary  shall  keep 
a  record  of  each  meeting.  10.  That  a  majority  in  interest  of 
the  shareholders  of  this  association  at  any  meeting  thereof, 
shall  have  as  full  and  ample  power  and  authority  to  do  or 
authorize  to  be  done  any  and  everything  of  every  nature 
whatsoever,  as  an  individual  owner  of  said  lands  in  fee  simple 
would  have,  provided  only  that  they  cannot  issue  or  author- 
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ize  the  issue  of  any  negotiable  instruments  or  borrow  money, 
except  to  renew  or  extend  or  take  up  or  pay  off  a  mortgage 
or  vendor's  lien  on  said  lands  or  some  part  thereof;  that 
the  only  other  manner  in  which  they  can  raise  money  (ex- 
cept from  income  or  sale  of  property)  is  by  levy  of  assess- 
ments as  hereinafter  provided,  upon  the  shareholders;  that 
nothing  except  the  consent  of  all  the  shareholders  shall  au- 
thorize the  creation  of  any  personal  liability  against  the  share- 
holders, and  all  contracts  entered  into  shall  be  limited  to 
creating  a  liability  against  the  property  of  the  association. 
11.  The  officers  of  this  association  shall  consist  of  a  president, 
vice  president  and  secretary,  who  shall  be  elected  by  the  share- 
holders and  shall  perform  the  duties  usually  appertaining  to 
their  respective  offices,  except  that  the  secretary  shall  perform 
also  the  duties  usually  appertaining  to  the  office  of  treasurer. 
They  shall  hold  office  for  one  year  and  until  their  successors 

are  elected  and  qualified No  person  shall  hold  any  of 

those  offices  unless  he  be  a  shareholder,  and  a  transfer  of  his 
share  as  provided  in  these  articles  of  agreement  shall  operate 
as  a  resignation  by  him 12.  The  secretary  of  this  as- 
sociation is  hereby  required,  authorized  and  empowered  to 
sell,  contract  for  sale  of  and  convey  by  such  form  of  con- 
veyance as  he  may  deem  best,  all  or  any  part  of  the  lands  or 
lots  or  blocks  contained  in  the  2720.80  acres  above  described 
for  such  price  ,or  prices,  and  upon  such  terms,  at  public  or 
private  sale,  as  he  may  deem  best,  subject  to  the  directions  of 
the  shareholders,  and  no  purchaser  need  see  to  the  applica- 
tion of  the  purchase  money  or  to  any  such  directions  of  the 
shareholders,  or  to  the  qualifications  of  the  secretary  as  such 
officer.  He  shall  have  these  articles  of  agreement  and  said 
deed  to  him  recorded  in  Idaho  county.  The  secretary  shall 
also  have  power  to  sell  all  products  which  may  be  received 
from  any  of  said  lands  when  and  for  such  prices  and  on  such 
terms  as  he  may  deem  best.  He  may,  out  of  any  money  in 
his  hands  as  secretary  or  treasurer,  pay  the  taxes  on  said 
lands,  insurance  premiums  on  any  property  of  the  association, 
or  any  property  on  which  it  may  have  an  incumbrance,  and 
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interest  on  any  inciunbrance  or  incumbrances  on  said  lands 
or  any  part  thereof,  also  all  necessary  repairs  at  the  wells  or 
of  fences  or  other  property  on  said  lands,  and  all  expenses 
incident  to  construction  of  fences  made  necessary  by  any 
changes  in  roads.  He  may  take  any  action  he  may  deem  most 
for  the  interest  of  the  association  in  the  matter  of  any  actions 
or  proceedings  of  the  county  commissioners  concerning  roads. 
The  secretary  shall  incur  no  obligations  which  shall  altogether 
exceed  five  hundred  dollars  without  additional  authority.  He 
may  deposit  any  money  on  hand  in  his  name  as  treasurer  of 
Denver  Townsite  Co.  in  $iny  National  Bank  and  check  out  the 
same.  He  may  procure  such  record  bopks  and  stationery  and 
blanks,  from  time  to  time,  as  may  be  necessary.  He  shall 
keep  an  account  and  record  of  the  affairs  of  the  company 
and  render  accounts  and  reports  at  the  annual  meetings  and 
record  the  same  in  the  record  book  of  such  meetings  and 
whenever  requested  by  vote  at  any  meeting  render  accounts 
and  pay  over  any  money  due  the  Denver  Townsite  Company.'' 
It  is  also  alleged  that  the  said  Dernham,  about  the  year 
1898,  removed  out  of  the  state  of  Idaho,  and  since  that  time 
has  been  a  nonresident;  that  about  the  month  of  May,  1902, 
said  defendants,  acting  by  and  through  their  vice-president, 
Benjamin  F.  Morris,  and  acting  by  and  through  their  sec- 
retary, Robert  Schleicher,  listed  with  the  plaintiffs  the  said 
lands  and  premises  for  sale,  and  employed  plaintiffs  to  pro- 
cure a  purchaser  for  said  lands  at  a  sum  sufficient  to  pay  the 
plaintiffs  five  per  cent  commission  and  net  the  defendants 
$17.50  per  acre,  reserving  to  defendants  the  crops  thereon  for 
the  year  1902,  and  that  plaintiffs  accepted  said  employment 
and  entered  upon  the  discharge  of  their  duties  thereunder 
immediately,  and  attempted  to  and  did  procure  a  purchaser 
for  said  lands  who  was  ready,  willing  and  able  to  purchase 
the  same  and  pay  therefor,  and  introduced  said  purchaser 
to  the  defendants  through  their  vice-president.  That  there- 
after, while  plaintiffs  were  still  negotiating  with  said  pur- 
chaser for  the  sale  of  said  lands  on  the  terms  above  stated, 
the  defendants  concluded  and  perfected  a  sale  of  said  lands  to 
Idaho,  VoL  12—24 
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said  purchaser  so  procured  by  plaintiffs,  and  sold  the  same 
to  said  purchaser  for  the  sum  of  $47,000  on  August  15,  1902, 
the  same  being  a  smaller  sum  than  the  sum  for  which  the  de- 
fendants had  listed  the  said  lands  with  the  plaintiffs.  It 
is  further  alleged  that  plaintiffs  presented  their  said  claim 
for  the  sum  of  $2,350,  with  interest  thereon,  to  the  said  ad- 
ministrator and  administratrix  of  the  estate  of  said  Morris, 
deceased ;  that  said  claim  has  not  been  allowed  by  them ;  that 
said  defendants  have  failed  and  refused  to  pay  plaintiffs 
five  per  cent  commission  on  the  said  sum  of  $47,000,  and  by 
way  of  alleging  the  same  cause  of  action  in  a  different  form 
and  as  a  second  coui^t  in  said  complaint,  the  plaintiffs  re- 
iterate, by  way  of  reference,  the  first  nine  paragraphs  of  their 
first  cause  of  action  and  allege  their  claim  as  upon  a  quantum 
meruit,  alleging  that  the  services  so  rendered  for  the  defend- 
ants were  reasonably  worth  five  per  cent  on  the  amount  for 
which  said  lands  were  sold.  And  by  way  of  alleging  the  same 
cause  of  action  in  a  different  form  and  as  a  third  count  of  the 
complaint,  the  plaintiffs  reiterate  the  first  nine  paragraphs  of 
the  first  cause  of  action,  and  allege  that  the  transactions  had 
between  the  defendants  and  said  purchaser  after  the  introduc- 
tion of  the  purchaser  to  the  said  defendants  by  the  plaintiffe 
are  peculiarly  within  the  knowledge  of  the  said  defendants, 
and  that  by  the  various  actions  of  the  said  defendants  in  so 
making  said  sale  to  said  purchaser  at  a  sum  less  than  had  been 
listed  by  the  defendants  with  plaintiffs  for  sale,  the  plain- 
tiffs became  and  were  prevented  from  concluding  the  sale 
with  such  purchaser  upon  the  terms  and  for  the  price  at 
which  such  lands  had  been  listed  with  them,  and  that  the  de- 
fendants so  prevented  plaintiffs  from  completing  said  sale  to 
deprive  them  of  their  commission  thereon,  and  that  by  the 
various  acts  of  the  defendants  as  alleged,  plaintiffs  became 
and  were  damaged  by  a  breach  of  the  contract  by  defendants 
in  the  sum  of  said  $2,350,  with  interest;  judgment  for  that 
sum,  with  interest,  was  prayed  for. 

The  answers  are  substantially  the  same  and  put  in  issue 
the  material  allegations  of  the  complaint,  and  set  up  two 
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separate  defenses.  In  the  first  defense,  in  the  answer  of  ap- 
pellant YoUmer,  it  is  alleged  that  the  only  relation  existing 
between  the  defendants  was  the  relation  arising  out  of,  and 
constituted  by  said  articles  of  agreement,  under  the  name  and 
style  of  the  Denver  Townsite  Company,  and  denies  that  in 
the  month  of  May,  1902,  or  at  any  other  time  or  at  all,  the 
defendants,  or  any  of  them,  either  acting  by  or  through  their 
vice-president,  Benjamin  P.  Morris,  or  by  or  through  their 
secretary,  Robert  Schleicher,  or  by  or  through  either  of  them, 
or  by  or  through  anyone  at  all,  or  by  themselves  or  any  of 
them,  direct  or  otherwise,  or  at  all,  listed  with  the  plaintiffs 
the  lands  and  premises  described  in  the  complaint  or  any 
part  thereof,  for  sale  or  for  any  purpose  whatever,  or  em- 
ployed said  plaintiffs  to  procure  a  purchaser  for  said  lands 
ov  any  part  iHereof  at  any  price  whatever,  or  on  any  terms 
or  conditions  whatever,  and  denies  that  the  plaintiffs  did 
procure  a  purchaser  for  said  lands  or  any  part  thereof ;  denies 
that  they  procured  a  purchaser  who  was  ready  or  willing  or 
able  to  purchase  the  same  at  any  price.  By  said  separate 
defense  the  issue  is  clearly  made  as  to  whether  said  real  es- 
tate was  listed  with  the  plaintiffs  for  sale,  and  whether  they 
procured  a  purchaser  therefor,  and  the  question  whether  said 
defendants  Morris  and  Schleicher  were  empowered  to  repre- 
sent the  Denver  Townsite  Company  or  the  members  thereof 
other  than  as  set  forth  in  the  said  articles  of  agreement.  It 
is  also  averred  in  said  answer  that  said  Denver  Townsite  Com- 
pany never  passed  any  resolutions  or  granted  any  authority 
to  said  Morris  and  Schleicher,  or  either  of  them,  to  list  said 
lands  with  the  plaintiffs  for  sale  or  to  procure  a  purchaser 
therefor. 

The  second  separate  and  affirmative  defense  of  VoUmer 
alleges  that  the  purchaser  mentioned  in  the  complaint  was 
never  ready  or  willing  to  purchase  the  land  described  in  the 
complaint  and  pay  therefor  $17.50  per  acre,  reserving  to  the 
vendors  the  crops  thereon,  or  to  purchase  or  pay  therefor 
any  price  or  sum  other  than  the  sum  of  $46,240,  for  said  land, 
$5,000  of  which  was  cash,  $11,240,  with  interest  from  August 
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15,  1902,  at  eight  per  cent  per  annum,  payable. on  March  1, 
1903,  the  balance  thereof,  to  wit,  $30,000,  on  or  before  three 
years  from  August  15,  1902,  with  interest  at  the  rate  of  eight 
per  cent  per  annum,  payable  annually,  to  be  secured  by  mort- 
gage on  said  land;  that  prior  to  the  15th  of  August,  1902, 
plaintiffs  had  had  more  than  a  reasonable  time  within  which 
to  negotiate  with  the  said  purchaser,  and  to  cause  or  induce 
him  to  become  ready  and  willing  to  pay  for  said  lands  the 
sum  of  $17.50  per  acre,  reserving  to  the  vendors  the  crops 
thereon  for  the  year  1902. 

The  case  went  to  trial  before  a  jury  upon  the  issues  thus 
made,  and  resulted  in  a  verdict  in  favor  of  the  plaintiffs.  A 
motion  for  a  new  trial  was  denied  and  an  appeal  was  taken 
both  from  the  judgment  and  the  order  denying  a  new  trial. 
That  appeal  was  submitted  to  this  court  for  decision  at  its 
October  term,  1905,  and  a  decision  was  rendered  reversing 
the  judgment  of  the  lower  court.  A  petition  for  a  rehearing 
was  granted  upon  one  of  the  points  raised  in  the  case,  to  wit, 
whether  under  the  constitution  and  laws  of  Idaho,  a  joint 
stock  association  such  as  the  Denver  Townsite  Company, 
could  be  legally  organized  or  created.  Oral  argument  was 
heard  upon  that  point  and  quite  lengthy  briefs  filed.  It  is 
apparent  from  the  allegations  of  the  complaint  that  counsel 
for  the  respondents  considered  the  Denver  Townsite  Com- 
pany a  joint  stock  association,  as  it  is  so  designated  in  the 
title  of  the  complaint;  and  it  further  appears  that  this  suit 
was  brought  upon  the  theory  that  said  association  was  acting 
under  the  said  articles  of  agreement.  It  further  appears 
from  the  allegations  of  the  complaint  and  said  articles  of 
agreement,  as  quoted  therein,  that  said  association  was  formed 
for  the  purpose  of  purchasing  said  2,720.80  acres,  and  no  other 
land,  and  selling  the  same  for  a  profit;  that  said  association 
was  not  organized  to  engage  in  the  real  estate  business  gen- 
erally and  was  organized  solely  for  the  purpose  of  purchasing 
and  selling  said  single  tract  of  land.  It  is  nowhere  intimated 
that  the  plaintiffs  were  misled  into  believing  that  said  associa- 
tion was  a  general  partnership,  and  that  each  member  thereof 
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had  the  power  to  bind  said  partnership  as  may  be  done  in 
merchandising  or  other  general  commercial  partnerships.  It 
would  not  be  contended  that  the  manager  of  said  association 
had  the  authority  under  said  articles  to  purchase  other  real 
estate  or  create  an  indebtedness,  not  provided  for  by  said  arti- 
cles. 

"With  those  facts  before  us,  the  question  is  presented  as  to 
whether  said  association  was,  under  our  constitution  and 
statutes,  a  general  partnership,  each  member  thereof  having 
the  authority  and  power  to  sell  said  land  and  otherwise  bind 
said  association  as  a  partner  may  do  in  a  general  merchandis- 
ing or  commercial  partnership.  Counsel  for  respondents  eon- 
tend  that  said  association  is  a  general  partnership,  and  cites 
in  support  of  that  contention  sections  2  and  16  of  article 
11  of  the  constitution  of  Idaho,  which  are  as  follows:  Sec. 
2.  "No  charter  of  incorporation  shall  be  granted,  extended, 
changed  or  amended  by  special  law,  except  for  such  munici- 
pal, charitable,  educational,  penal  or  reformatory  corpora- 
tions as  are  or  may  be,  under  the  control  of  the  state;  but 
the  legislature  shall  provide  by  general  law  for  the  organiza- 
tion of  corporations  hereafter  to  be  created;  provided,  that 
any  such  general  law  shall  be  subject  to  future  repeal  or  alter- 
ation by  the  legislature."  Sec.  16.  "The  term  'corpora- 
tion,' as  used  in  this  article,  shall  be  held  and  construed  to 
include  all  associations  and  joiat  stock  companies  having  or 
exercising  any  of  the  powers  or  privileges  of  corporations  not 
possessed  by  individuals  or  partnerships." 

It  is  contended  by  counsel  for  respondents  that  said  sec- 
tions of  our  constitution  are  peculiar  to  Idaho,  but  that  is  not 
true,  as  we  find  similar  provisions  in  the  constitutions  of  many 
of  the  states.  The  definition  of  a  "corporation"  given  in  sec- 
tion 16  is  given  in  substantially  the  same  l^guage  in  the 
following  cited  state  constitutions:  N.  Y.  Const.,  art.  8,  sec. 
3;  Cal.  d^nst.,  art.  12,  sec.  4;  Kan.  Const,  art.  12,  sec.  6; 
Ky.  Const.,  sec.  208;  Mich.  Const.,  art.  15,  sec.  11;  Minn. 
Const.,  art.  10,  sec.  1 ;  Miss.  Const.,  art.  7,  sec.  16 ;  Mo.  Const., 
art  12,  sec.  11 ;  Mont.  Const.,  art.  15,  sec.  18 ;  N.  Dak.  Const., 
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art.  7,  sec.  114 ;  Pa.  Const.,  art.  16,  sec.  13 ;  S.  Dak.  Const.,  art. 
17,  sec.  19;  Wash.  Const.,  art.  12,  sec.  5;  Ala.  Const.,  art.  12, 
par.  241  ;.N.  C.  Const,  art.  8,  sec.  3;  S.  C.  Const.,  art.  9, 
sec.  1;  La.  Const,  art.  268;  and  Va.  Const.,  art.  12,  sec.  1. 

Prom  a  reading  of  said  section  16,  article  11  of  the  con- 
stitution of  Idaho,  it  will  be  observed  that  the  word  "cor- 
poration" does  not  include,  as  therein  defined,  all  joint  stock 
companies  and  associations,  but  only  such  as  ''have  or  exer- 
cise any  of  the  powers  or  privileges  of  corporations  not  jxxs- 
sessed  by  individuals  or  partnerships."  The  provisions  of 
that  section  expressly  affirm  that  there  are  joint  stock  com- 
panies or  associations  that  do  not  have  or  exercise  any  such 
powers  or  privileges,  and  to  which  the  term  ''corporation" 
as  used  in  section  16  does  not  apply.  In  said  section  16  the 
term  "corporation"  is  there  defined  only  with  reference  to 
its  use  in  said  section.  The  definition  of  the  term  "corpora- 
tion" as  given  in  said  section  would  not  apply  to  the  Denver 
Townsite  Company  unless  it  possessed  or  exercised  some  of 
the  powers  or  privileges  not  possessed  by  an  individual  or 
partnerships.  The  constitutional  definition  of  the  term  "cor- 
poration" has  been  held  by  some  courts  as  not  being  a  general 
definition,  but  only  a  definition  of  that  term  as  it  is  used  in 
that  article  of  the  constitution. 

The  supreme  court  of  the  United  States,  in  the  case  of 
Oreat  Southern  Fire  Proof  Hotel  Co,  v.  Jones,  177  U.  S.  449, 
44  L.  ed.  842,  20  Sup.  Ct.  Rep.  693,  referring  to  the  definition 
of  the  term  "corporation"  as  used  in  section  13,  article  16 
of  the  Pennsylvania  state  constitution,  said:  "The  only  effect 
of  that  clause  is  to  place  the  joint  stock  companies  or  associa- 
tions referred  to  under  the  restrictions  imposed  by  that  ar- 
ticle upon  corporations,  but  not  to  invest  them  with  all  the 
Attributes  of  corporations." 

In  People  v.  Coleman,  5  N.  Y.  Supp.  394,  affirmed  in  133 
N.  Y.  279,  31  N.  E.  96,  16  L.  R.  A.  183,  it  was  held  that  this 
provision  in  the  constitution  of  New  York  only  applied  to  the 
term  "corporation"  as  used  in  the  article  referred  to  in  that 
constitution,  requiring  that  there  should  be  entered  after  the 
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word  ** corporation"  at  every  place  in  that  article  the  fol- 
lowing: ''AH  associations  and  joint  stock  companies  having 
or  exercising  any  of  the  powers  or  privileges  of  corporations 
not  possessed  by  individuals  or  partnerships."  That  being 
the  effect  of  this  definition  of  the  term  ''corporation,"  we  will 
apply  the  various  provisions  of  article  11  of  the  Idaho  con- 
stitution to  the  Denver  Townsite  Company,  and  find  wherein, 
if  at  all,  the  question  before  the  court  is  affected  thereby. 
The  only  provision  of  the  article  which  counsel  contends  has 
no  effect  upon  the  organization  under  discussion  is  section  2, 
article  11,  providing  that  "No  charter  of  incorporation  shall 
be  granted  ....  by  special  law,  ....  but  the  legislature 
shall  provide  by  general  law  for  the  organization  of  corpora- 
tions hereafter  to  be  created.".  Taking  into  consideration  the 
term  "corporation"  as  defined  in  said  article,  the  language  of 
this  section  would  be:  "No  charter  of  incorporation,  of  any 
corporation,  association  or  jpint  stock  company  having  or  ex- 
ercising any  of  the  powers  or  privileges  of  corporations  not 
possessed  by  individuals  or  partnerships  shall  be  granted 
....  by  special  law,  ....  but  the  legislature  shall  provide 
by  general  law  for  the  organization  of  corporations  and  of 
associations  and  joint  stock  companies  having  or  exercising 
any  of  the  powers  or  privileges  of  corporations  not  possessed 
by  individuals  or  partnerships  hereafter  to  be  created."  The 
association  under  consideration  is  not  affected  by  the  lan- 
guage of  section  2,  article  11  for  two  reasons:  (1)  The  asso- 
ciation under  consideration  is  not  a  corporation  exercising 
any  of  the  powers  or  privileges  of  corporations  not  possessed 
by  individuals  or  partnerships.  It  is  a  voluntary  association. 
To  possess  or  exercise  powers  or  privileges  of  corporations  re- 
quires a  sovereign  grant — a  franchise  which  said  association 
has  not  and  does  not  profess  to  possess.  There  are,  however, 
associations  and  joint  stock  companies  that  have  and  exercise, 
under  grant  of  the  sovereign,  powers  and  privileges  of  cor- 
porations not  possessed  by  individuals  or  partnerships  to 
which  the  language  of  the  constitution  is  applicable.  (2) 
Even  if  the  association  in  question  were  an  organization  hav- 
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ing  and  exercising  under  grant  of  sovereign  authority,  powers 
and  privileges  of  corporations  not  possessed  by  individuals 
or  partnerships,  there  is  nothing  in  section  2,  article  11  of  the 
constitution  that  is  applicable  to  it,  since  it  is  not  operating 
or  claiming  to  operate  under  any  special  law  as  inhibited  in 
the  first  clause  of  that  provision,  and  it  is  not  violating  such 
clause  since  the  command  of  that  clause  is  directed  exclusively 
to  the  legislature  to  provide  a  general  law  for  its  organization. 
Such  a  general  direction  is  not  operative  without  legislative 
action.  Cooley's  Constitutional  Limitations,  seventh  edition, 
118,  says:  ** Sometimes  the  constitution  in  terms  requires  the 
legislature  to  enact  laws  on  a  particular  subject,  and  here  it 
is  obvious  that  the  requirement  has  only  a  moral  force;  the 
legislature  ought  to  obey  it,  but  the  right  intended  to  be 
given  is  only  assured  when  the  legislation  is  voluntarily  en- 
acted." 

Referring  to  this  subject  (of  provisions  of  our  constitution 
requiring  legislative  action)  in  Jack  v.  City  of  GrangevQle, 
9  Idaho,  291,  74  Pac.  969,  this  court  said:  ** Under  the  pro- 
visions of  said  section  it  is  the  duty  of  the  legislature  to  pro- 
vide by  law  the  method  or  means  by  which  rates  or  compen- 
sation for  the  use  of  water  supplied  to  any  city  or  town 
(may  be  fixed) — which  it  is  conceded  the  legislature  has 
failed  to  do — unless  it  has  been  done  by  the  provisions  of  sec- 
tion 2711 Therefore,  until  the  legislature  provides  a 

method  for  fixing  rates,  the  contract  between  the  parties  will 
govern/'  The  legislature  has  provided  by  general  law  only 
for  the  organization  of  corporations,  and  has  not  enacted  a 
general  law  as  conunanded  by  the  constitution  for  the  organ- 
ization of  associations  or  companies  exercising  some  of  the 
powers  or  privileges  of  corporations  not  possessed  by  individ- 
uals or  partnerships. 

It  is  held  in  New  York,  in  People  v.  Coleman,  5  N.  Y.  Supp. 
394,  under  a  constitutional  provision  like  our  own,  that  in- 
dividuals may  voluntarily  organize  and  incorporate  partner- 
ship associations  without  being  affected  by  the  constitutional 
definition  of  a  corporation ;  that  said  definition  only  refers  to 
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those  associations  and  companies  which,  under  grant  of  stat- 
utory authority,  are  exercising  some  of  the  powers  and  priv- 
ileges of  corporations  not  possessed  by  individuals  or  part- 
nerships; that  such  an  association  or  company  cannot  be 
formed  without  the  consent  of  both  the  sovereign  and  indi- 
viduals forming  it;  that  the  sovereign  of  New  York  having 
granted  such  statutory  authority  for  forming  such  associa- 
tions, before  such  an  association  can  come  into  existence  it 
is  necessary  for  some  individuals  to  accept  said  grant  by  filing 
articles  and  otherwise  complying  with  the  statutory  grant; 
that  until  the  grant  has  been  accepted,  no  such  association  or 
company  as  is  referred  to  in  the  constitution  has  come  into 
existence,  and  that  the  constitution  does  not  interfere  with 
the  right  of  individuals  in  New  York  to  voluntarily  associate 
themselves  together  as  an  unincorporated  partnership  associa- 
tion not  having  or  exercising  any  of  the  powers  or  privileges 
of  corporations  not  possessed  by  individuals  or  partnerships, 
and  that  if  they  so  associate  and  organize  without  complying 
with  and  accepting  any  grant  of  sovereignty  they  are  an  un- 
incorporated association  only,  not  having  or  exercising  any  of 
the  powers  or  privileges  of  corporations  not  possessed  by 
individuals  or  partnerships,  and  are  outside  of  the  provisions 
of  the  constitutional  definition  of  a  corporation. 

The  correctness  of  the  foregoing  analysis  as  given  by  the 
decision  last  cited  clearly  appears  from  the  growth  of  the 
law  upon  this  subject.  It  is  stated  in  Cook  on  Corporations, 
volume  2,  fifth  edition,  section  1076,  as  follows:  '*The  earlier 
cases  declaring  that  joint  stock  companies  were  illegal  were  so 
decided  largely  because  of  the  Bubble  Act,  which  was  in  force 
from  1720  to  1826.  Very  high  English  authority,  after  a 
thorough  review  of  the  English  cases,  gives  the  opinion  that 
at  common  law  joint  stock  associations  are  legal,''  citing 
Lindley  on  Company  Law,  fifth  edition,  130,  and  commenting 
in  note  3  on  Lindley 's  discussion  of  the  subject,  as  follows: 
**In  a  thorough  and  exhaustive  note  on  this  subject  the 
learned  author  refers  to  Rex  v,  Dodd  (1808),  9  East,  516, 
holding  that  a  company  with  a  prospectus  limiting  the  lia- 
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bility  of  subscribers  is  illegal,  as  a  trap  to  ensnare  the  \m- 
wsLry ;  Josephs  v.  Pebrer  (1825),  3  Bam.  &  C.  639,  holding  that 
unincorporated  companies  with  transferable  shares  are  illegal ; 
and  Buck  v.  Buck  (1808),  1  Camp.  547,  and  Rex  v.  Stratton 
(1809),  1  Camp.  549,  note  to  same  effect 

The  author  then  cites  a  number  of  cases,  and  says  those 
cases  contain  dicta  only  so  far  as  they  passed  on  the  legality 
of  these  companies.  Then  the  author  cites  a  large  number  of 
later  cases,  and  says  that  they  finally  establish  the  legality  of 
joint  stock  associations,  and  the  learned  jurist  comes  to  this 
conclusion  and  says:  ''The  case  of  BlundeU  v.  Winsor,  always 
relied  upon  as  an  authority  by  those  who  contend  that  such 
a  company  is  illegal,  has  never  met  with  approbation  from 
the  bench,  nor  has  it  ever  been  followed.  Upon  the  whole, 
therefore,  it  appears  that  there  is  no  case  deciding  that  a 
joint  stock  company  with  transferable  shares,  and  not  in- 
corporated by  charter  or  act  of  parliament,  is  illegal  at  com- 
mon law;  that  opinions  have  nevertheless  differed  upon  this 
question;  that  the  tendency  of  the  courts  was  formerly  to 
declare  such  companies  illegal;  that  this  tendency  exists  no 
longer;  and  that  an  unincorporated  company  with  trans- 
ferable shares  will  not  be  held  illegal  at  common  law  unless 
it  can  be  shown  to  be  of  a  dangerous  and  mischievous  char- 
acter, tending  to  tJie  grievance  of  her  majesty's  subjects. 
The  legality  at  common  law  of  such  companies  may  there- 
fore be  considered  as  finally  established.'' 

I  think  it  is  clearly  established  by  the  decided  weight  of 
authorities  that  such  a  joint  stock  association  as  the  one  un- 
der consideration  is  clearly  legal  under  the  common  law,  and 
is  not  prohibited  by  the  constitution  or  statutes  of  this  state. 

Theodore  W.  Dwight,  supreme  court  commissioner  of  New 
York,  in  an  article  in  the  Political  Science  Quarterly,  volume 
3,  page  610,  1888,  in  summing  up  the  conclusions  of  an  elab- 
orate article  on  unincorporated  associations,  stated:  ''It  is 
not  a  nuisance  at  common  law  for  persons,  no  matter  how 
many,  to  agree  to  form  an  unincorporated  association  and  to 
issue  certificates  of  shares  representing  property  contributed. 
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nor  to  make  the  certificates  transferable  either  by  written 
assignment  or  by  delivery,  nor  to  establish  a  committee  hav- 
ing i)Ower  to  make  rales  for  the  government  of  the  associa- 
tion. Persons  doing  these  acts  do  not  usurp  the  functions  of 
a  corporation,  for  the  great  and  distinguishing  feature  of  a 
corporation  is  the  possession  of  such  juristic  qualities  as  to 
be  a  new,  legal  person,  distinct  from  the  individuals  forming 
it.  To  usurp  the  functions  of  a  corporation,  there  must  be 
the  usurpation  of  the  qualities  of  a  'person,'  as,  for  example, 
to  sue  or  to  be  sued  in  an  assumed  corporate  name." 

In  Phillips  V.  Blatchford,  137  Mass.  510,  the  court  said: 
**  It  is  too  late  to  contend  that  partnerships  with  transferable 
shares  are  illegal,  ....  the  grounds  upon  which  they  were 
fairly  said  to  be  illegal  in  England,  apart  from  statute,  have 
been  abandoned  in  modem  times." 

As  the  constitution  of  Idaho  and  the  statutes  of  the  state 
do  not  prohibit  the  oi^anization  of  joint  stock  associations 
having  transferable  stock,  such  as  the  one  under  considera- 
tion, the  common-law  rule  as  to  their  legality  prevails  in  this 
state.  Such  conditions  have  existed  in  mining  districts  from 
the  earliest  periods  in  England  and  in  the  United  States.  (2 
Lindley  on  Mines,  2d  ed.,  sec.  1430  et  seq.) 

The  author  refers  to  the  distinctive  features  of  such  part- 
nerships viz.:  the  absence  of  the  delectus  personae,  which 
characterizes  ordinary  partnerships;  that  neither  death 
nor  bankruptcy  of  one  of  the  members  dissolves  it;  that  the 
sale  ot  a  mining  interest  by  a  partner  does  not  dissolve  the 
partnership,  and  says:  ^'The  origin  of  this  species  of  limited 
partnerships  may  be  traceable  to  the  early  periods  of  mining 
in  the  west,  and  while  it  has  been  the  subject  of  legislation 
in  some  of  the  states  in  recent  years,  such  legislation  is  but 
little  more  than  declaratory  of  the  rules  announced  by  the 
courts  as  governing  the  relations  upon  what  may  be  termed 
the  American  common  law  of  mining  partnerships.^^  (See  2 
Snyder  on  Mines,  pp.  11,  39,  40.) 

In  the  constitution  of  California  (1849),  article  4,  section 
33,  the  term  *' corporation"  is  defined  substantially  the  same 
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as  in  section  16  of  our  own  constitution,  and  in  a  number  of 
cases  in  California  the  supreme  court  of  that  state  has  not 
considered  that  their  constitutional  provisions  interfered  with 
the  organization  of  such  unincorporated  associations,  as  ap- 
pears in  its  decisions  from  Von  Schmidt  v.  Huntington,  1  Cal. 
57,  down  to  Lowenherg  v.  Oreenhaum,  99  Cal.  162,  37  Am.  St 
Bep.  42,  33  Pac.  794,  21  L.  R.  A.  399. 

The  history  of  the  use  of  this  form  of  association  is  given 
to  some  extent  in  Warner  v.  Beers,  23  Wend.  103.  Such  an 
association  as  the  one  under  consideration,  not  organized  for  . 
engaging  in  the  real  estate  business,  but  for  the  purpose  of 
acquiring  and  holding  title  to  a  particular  piece  of  real  es- 
tate, is  not  a  general  business  partnership.  It  is  not  a  viola- 
tion of  the  constitution  or  statutes  for  a  number  of  people  to 
get  together  to  acquire  a  particular  piece  of  property  and 
place  the  title  to  the  same  in  a  trustee,  whose  powers  and 
authority  are  definitely  limited  and  defined  and  subject  to 
instructions  from  the  shareholders,  either  directly  or  indi- 
rectly through  a  board  elected  by  the  shareholders  at  regu- 
larly constituted  meetings  of  the  shareholders.  This  consti- 
tutes simply  a  definition  of  the  trusts  and  powers  subject  to 
which  a  particular  piece  of  real  estate  is  held.  The  articles 
of  association  create  a  power  of  attorney  to  the  trustee,  sub- 
ject to  the  limitations  upon  the  powers  in  respect  to  action 
required  either  of  the  shareholders  or  directors.  It  is  a 
wholesome  method  of  co-operation  which  assists  in  bringing 
together  and  organizing  small  funds  into  a  large  investment. 

We  will  next  consider  the  distinctive  features  between  a 
.  corporation  and  a  partnership.  In  this  state  there  is  no  stat- 
ute granting  unincorporated  associations  any  of  the  powers  or 
privileges  of  corporations  and  without  such  grant  such  asso- 
ciations cannot  either  possess  or  exercise  any  corporate  fran- 
chises. 

Thompson  on  Corporations,  volume  7,  section  8140,  states: 
"The  creation  of  a  corporation  is  not  within  the  power  of  the 
individuals  who  subscribe  to  its  stock.  It  is  exclusively  the 
work  of  the  law;  ....  nor  is  it  altogether  accurate  to  say 
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that  the  creation  of  a  corporation  is  exclusively  the  work  of 
the  law ;  .  .  .  .  the  creation  of  private  corporations  is  never 
exclusively  the  work  of  the  law,  but  is  always  the  concurring 
work  of  the  law  and  private  adventurers  ....  by  an  or- 
ganization, under  a  general  enabling  act  already  in  exist- 
ence.*' 

The  supreme  court  of  New  York  in  People  v.  Coleman,  133 
N.  Y.  279,  31  N.  E.  96,  16  L.  R.  A.  183,  in  referring  to  the 
difference  between  corporations  and  such  associations,  said: 
"The  one  derives  its  existence  from  the  contract  of  indi- 
viduals, the  other  from  the  sovereignty  of  the  state.*'  In 
New  York  they  have  a  statute  authorizing  the  organization  of 
joint  stock  associations,  but  it  is  held  that  such  associations 
as  do  not  possess  or  exercise  powers  and  privileges  not  pos- 
sessed by  individuals  or  partnerships  need  not  be  organized 
under  the  provisions  of  said  statute.  In  other  words,  the 
common-law  right  of  individuals  to  make  contracts  not  illegal 
or  prohibited  by  law  still  remains,  and  has  not  been  taken 
away  by  said  provisions  of  the  constitution. 

In  HoacUey  v.  County  Commissioners,  105  Mass.  519,  the 
court  said:  **This  is  a  voluntary  association  of  individuals, 
and  its  articles  of  agreement,  although  they  adopt  some  of 
the  forms  of  managing  the  business  usual  in  corporations, 

constitute  a  copartnership It  has  none  of  the  special 

attributes  which  belong  to  a  corporation  duly  organized  un- 
der our  laws The  provision  that  each  member  may 

sell  and  transfer  his  interest  and  thus  introduce  a  new  part- 
ner, though  unusual,  is  not  inconsistent  with  the  contract  of 
copartnership." 

In  Warner  v.  Beers,  23  Wend.,  at  page  148,  the  court  de- 
fines the  different  peculiar  functions  of  these  unincorporated 
associations,  and  designates  the  powers  or  privileges  of  cor- 
porations not  possessed  by  individuals  or  partnerships. 

The  court  there  held  that  transferability  of  shares  is  not 
one  of  the  iwwers  or  privileges  of  a  corporation  not  possessed 
by  individuals  or  partnerships;  that  one  of  the  natural  inci- 
dents of  a  corporation  is  to  sue  or  be  sued  in  its  corporate 
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name  without  the  necessity  of  naming  all  or  any  of  the  in- 
dividtials  composing  the  aggregate  body.  Under  the  laws 
of  this  state  the  association  under  consideration  has  not  the 
absolute  right  to  be  sued  in  its  associate  name;  while  in  the 
complaint  the  Denver  Townsite  Company  is  named  in  the 
title,  each  and  every  of  the  members  composing  that  associa- 
tion are  also  named  therein  and  the  suit  is  against  them  in 
person.  Such  an  association  may  use  a  common  seal  and  it 
may  make  by-laws  by  which  it  shall  be  governed.  Those  mat- 
ters are  not  powers  or  privileges  pf  corporations  not  pos- 
sessed by  individuals  or  partnerships.  The  court  then  holds 
that  it  is  the  settled  law  of  England  that  it  may  be  stipulated 
that  death  shall  not  dissolve  the  partnership.  Under  our 
law  the  partners  may  agree  that  death  shall  not  dissolve  the 
partnership,  and  such  an  agreement  is  legal  and  valid.  In 
the  case  at  bar  the  association  has  a  descriptive  name,  but  it 
is  not  used  either  for  the  purpose  of  suit  or  conveyancing. 
The  title  to  said  land  was  taken  in  the  name  of  the  trustee, 
and  this  suit  is  brought  directly  against  the  stockholders,  nam- 
ing them,  and  not  against  the  association  in  its  associate  name. 
Its  articles  of  association  do  not  state  that  it  is  a  joint  stock 
company,  but  respondents  have  so  alleged  in  their  complaint. 
Its  articles  simply  call  it  an  association.  In  the  Warner- 
Beers  case,  supra,  the  court  discusses  the  matter  of  an  ex- 
emption from  personal  liability  of  the  shareholders.  The 
doctrine  laid  down  in  that  case  is  in  harmony  with  the  doc- 
trine settled  by  the  United  States  supreme  court  in  the  case 
of  Oreat  Southern  Fireproof  Hotel  Co.  v.  Jones,  supra, 
holding  that  unincorporated  associations,  even  though  or- 
ganized under  the  statutes  giving  them  powers  to  use  a  com- 
pany  name,  in  which  to  sue  and  be  sued,  with  limited  liability 
and  corporate  seals,  are  not  corporations  but  partnerships 
within  the  federal  statutes  prescribing  the  jurisdiction  of 
courts  of  the  United  States. 

The  only  feature  of  the  association  under  discussion  that 
is  material  at  this  time;  to  determine  whether  it  has  powers  or 
the  privileges  of  a  corporation  not  possessed  by  partnerships. 
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is  fhe  feature  of  limitation  of  agency  of  the  members  of  the 
association.  This,  we  have  seen,  was  an  incident  of  asso- 
ciations under  the  common  law  resulting  from  the  lack  of  the 
right  of  delectus  persanae,  and  not  an  incident  of  a  corpora- 
tion not  possessed  by  a  partnership,  and  may  be  enforced. 

A  corporation  cannot  be  formed  by  private  agreement  be- 
tween individuals.  The  franchise  is  possessed  by  the  state, 
and  even  the  state  cannot  compel  people  to  accept  its  bounty. 
Joint  stock  companies  may  be  formed  without  regard  to  the 
statutes,  and  the  promoters  may  choose  to  proceed  solely  upon 
their  common-law  rights  and  responsibilities.  That  doctrine 
is  laid  down  in  People  ex  rel.  Winchester  v.  Coleman,  and  it 
is  there  said:  "There  is  in  fact  no  statute  of  the  state  pro- 
viding for  the  formation  of  joint  stock  companies  or  limiting 
their  organization.  Such  companies  may  be  said  to  be  recog- 
nized by  the  acts  which  have  been  referred  to  conferring  priv- 
ileges upon  them.  In  that  sense  of  recognition  they  are  au- 
thorized and  sanctioned  by  these  acts.  It  is,  however,  the 
common-law  right  of  a  private  association  which  is  thus  or- 
ganized ;  and  as  no  limitation  is  imposed  upon  that  right  or 
form  prescribed  for  its  legal  exercise,  it  is  treated  as  coexten- 
sive with  the  general  right  to  contract  lawfully But 

the  individuals  so  contracting  may,  if  they  see  fit,  ignore  the 
statute  and  proceed  strictly  under  the  contract  and  its  com- 
mon-law conditions The  true  test  is  whether  the  being. 

IS  natural  or  artificial.  It  is  artificial  if  created  by  statute 
or  called  into  being  by  compliance  with  statutory  provisions. 
It  is  natural  when  solely  the  creature  of  private  contract." 

Morawetz  on  Private  Corporations,  volume  1,  second  ed- 
ition, section  6,  speaking  of  joint  stock  companies,  says: 
**  Their  situation  varies  greatly,  and  they  may  be  found  of 
every  possible  variety  from  an  ordinary  copartnership  to  a 
corporation  in  the  strictest  sense  of  the  word.  Their  real  or- 
ganization and  character  must,  in  each  case,  be  determined 
by  reference  to  the  laws  and  articles  of  agreement  under 
which  they  are  formed.''  Such  associations  are  styled  ** joint 
stock  companies"  (see  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
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636 ;  4  Ency.  of  Law  &  Pr.  309 ;  29  Century  Digest,  1511  and 
1512),  and  are  Bometimes  styled  partnerships,  and  they  are 
partnerships  in  some  respects,  but  from  partnerships  they 
differ  in  some  particulars.  In  an  ordinary  partnership,  un- 
less there  is  an  agreement  to  the  contrary,  the  death  or  with- 
drawal of  a  member  works  a  dissolution  of  the  firm.  In  joint 
stock  companies,  however,  the  death  of  a  member  or  the 
withdrawal  or  transfer  of  its  interest  does  not  involve  a  dis- 
solution of  the  company,  in  which  company  there  is  no  delec- 
itis  personae.  (17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  637, 
638.)  While  a  joint  stock  company  is  a  partnership,  it  is 
different  and  attended  with  different  incidents  and  liabil- 
ities from  a  partnership  formed  between  a  few  individuals 
to  carry  on  a  business  jointly  and  with  equal  powers  and 
without  transferable  shares.  All  who  have  dealings  with  a 
joint  stock  company  know  that  the  authority  to  manage  the 
business  is  conferred*  upon  the  directors,  and  that  a  share- 
holder, as  such,  has  no  power  to  contract  for  the  company, 
and  for  this  purpose  it  is  wholly  immaterial  whether  the 
company  is  incorporated  or  unincorporate.  In  4  Cyclopedia, 
310,  it  is  stated:  **In  the  absence  of  authority  specially  con- 
ferred, a  single  member  has  no  power  to  bind  the  association." 
And  at  page  308,  it  is  said:  **The  powers  and  authority  of 
the  officers  of  an  association  are  generally  regulated  by  the 
constitution  and  by-laws ;  .  .  .  .  where  the  officers  act  under 
special  or  limited  powers,  their  action  must  be  in  strict  con- 
formity therewith,  or  the  association  will  not  be  bound  there- 
by." (See  Sullivan  v.  CampbeU,  2  HaU  (N.  Y.),  295.)  In 
McConnell  v.  Denver,  35  Cal.  365,  95  Am.  Dec.  107,  it  is 
held  that  an  '*  unincorporated  ditch  company  ....  differs 
from  ordinary  commercial  partnership,  and  that  a  manager 
of  such  company  has  no  power  or  authority  to  bind  the  com- 
pany with  his  contracts  unless  duly  authorized."  In  Willis 
V.  Oreiner  (Tex.  Civ.  App.),  26  S.  W.  858,  it  was  held  that 
where  an  unincorporated  joint  stock  company,  dealing  in 
lands,  vests  the  title  in  three  directors  and  empowers  them 
to  make  conveyances  '*  subject  to  directions  of  the  stockhold- 
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ers,"  the  president  or  secretary  have  no  power  to  contract 
with  real  estate  agents  for  the  sale  of  land,  and  the  associa- 
tion is  not  bound  thereby,  unless  it  has  authorized  the  contract 
or  ratified  the  same.  In  that  opinion  it  is  said:  ''Joint  stock 
companies  are  generally  held  to  be  no  more  than  ordinary 
partnerships,  but  there  are  distinctions  which  must  be  ob- 
served. In  ordinary  partnerships  any  member  may  bind  the 
firm  by  his  acts  in  the  course  of  his  business,  but  in  a  joint 
stock  company  the  management  of  the  affairs  of  the  company 
may  be  intrusted  to  the  officers  or  trustees.  (11  Am.  &  Eng. 
Ency.  of  Law,  p.  1038,  note  1.)  ....  The  association,  how- 
ever, had  the  power  to  make  the  contract  sued  on  and  to 
confer  the  authority  upon  its  president  and  secretary,  but  it 
is  not  shown  that  it  ever  did  so."  On  rehearing  the  court 
said:  ''It  was  such  as  the  president  and  secretary  had  no 
authority  to  make.  There  is  no  evidence  to  show  that  the 
contract  was  ratified  by  the  directors."  In  Appeal  of  the 
Merchants'  Fund  Assn,,  136  Pa.  St.  43,  20  Am.  St.  Rep.  894, 
20  Atl.  527,  9  L.  R.  A.  421,  Mr.  Justice  Williams,  in  setting 
forth  some  of  the  characteristics  of  such  an  association,  said : 
"First,  what  is  the  legal  status  of  the  company?  Second, 
what  is  the  relation  of  the  stockholders  to  the  company!  .... 
The  relation  of  the  stockholders  to  the  company  is  also  settled 
largely  by  the  articles  of  agreement ;  they  contribute  the  cap- 
ital, select  the  trustees  who  are  to  use  and  invest  it,  and  are 
entitled  to  a  distributive  share  of  the  profits  made  in  the 

business They  have,  however,  no  power  to  use  the 

money  of  the  company,  to  interfere  with  its  business,  or  to 
bind  it  in  any  manner.  This  power  they  have  voluntarily 
surrendered  and  committed  to  the  trustees  selected  by  them 
as  the  agents  and  representatives* of  the  company;  so  that  the 
firm  or  company  speaks  not  through  its  members  eCs  such,  but 

through  its  trustees The  interest  of  each  member  was 

therefore  an  interest  in  the  profits  made.  He  had  no  title  to 
the  land  bought  by  the  trustees  of  the  company  as  a  tenant 
in  common  or-^otherwise,  end  could  neither  convey  nor  encum- 
ber it,  ...  .  the  company  was  not  dissolved  by  Oliver's 
Idaho,  Vol.  12—25 
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death,  and  has  not  yet  been  dissolved The  relation  be- 
tween it  and  the  holders  of  its  stock  is,  therefore,  the  same 
since  Oliver's  death  as  before.''  It  is  stated  in  17  American 
and  English  Encyclopedia  of  Law,  second  edition,  638,  as 
follows:  **A11  who  have  dealings  with  a  joint  stock  company 
know  that  the  authority  to  manage  the  business  is  conferred 
upon  the  directors,  and  that  the  shareholders,  as  such,  have  no 
power  to  contract  for  the  company."  In  ordinary  partner- 
ships, every  partner's  power  to  contract  is  coextensive  for  the 
purpose  of  the  company,  but  in  joint  stock  companies  where 
the  interest  of  the  members  is  represented  by  transferable 
shares,  it  is  well  settled  that  a  shareholder  is  not  necessarily 
an  agent  of  the  company,  and  that  their  official  position  in  the 
oompany  indicates  such  powers  only  as  are  defined  and 
granted  in  the  articles  of  association,  or  as  may  be  given  by 
resolution  of  the  shareholders  or  directors. 

Counsel  for  respondent  have  cited  a  large  number  of  au- 
thorities upon  the  question  of  what  constitutes  a  partnership. 
We  do  not  take  issue  with  counsel  as  to  the  doctrine  of  those 
authorities.  There  are  varied  degrees  of  authority  of  part- 
ners, to  bind  the  partnership  in  the  various  kinds  of  part- 
nerships. In  a  commercial  or  trading  partnership,  such  as 
engages  in  trading  in  merchandise  or  in  financial  operations, 
every  partner  has  power  to  execute  such  negotiable  paper  as 
is  used  in  such  partnership.  In  a  nontrading  partnership, 
however,  such  as  a  law  firm  or  real  estate  or  mining  partner- 
ship, the  members  have  not  generally  the  power  to  execute 
negotiable  paper.  In  joint  stock  companies  the  shareholders 
have  no  powers  as  agents,  unless  such  powers  are  granted 
either  expressly  or  by  implication,  or  by  acquiescence  of  such 
shareholders  or  association.  In  my  view  of  this  matter,  said 
section  12  of  the  articles  of  association  stands  in  no  higher 
light  as  far  as  the  extent  of  the  power  is  concerned  than  a 
power  of  attorney  defining  the  powers  ^  the  secretary.  It 
is  in  fact  a  grant  of  power  defining  the  authority  of  the  sec- 
retary in  making  sales  of  said  real  estate.  It  seems  to  be  a 
well-settled  rule  that  the  provisions  of  the  articles  granting 
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guch  powers  should  be  strictly  construed.  (1  Am.  &  Eng.. 
Ency.  of  Law,  2d  ed.,  999.)  In  cases  of  this  kind  grants  of 
power  are  not  all  the  same,  and  when  it  comes  to  a  construc- 
tion of  them,  each  must  be  construed  according  to  the  lan- 
guage of  the  particular  power  granted,  and  wherever  the 
power  granted  is  sufficiently  broad  to  authorize  the  trustee  or 
agent  to  appoint  subagents,  of  course  they  may  do  so.  In 
this  case  that  power  is  reserved  to  the  shareholders  in  meet- 
ing assembled,  except  in  so  far  as  they  have  in  the  articles 
of  association  granted  specific  authority  to  the  secretary.  By 
the  provisions  of  said  section  12,  they  granted  authority  to  the 
secretary,  subject,  however,  to  their  direction  to  make  sales, 
but  there  is  no  implication  that  he  should  have  authority  to 
delegate  the  power  to  make  sales.  It  is  provided  in  said  sec- 
tion 12  that  purchasers  are  relieved  from  inquiry  concerning 
the  application  of  the  purchase  money,  or  to  any  directions  of 
the  shareholders,  or  as  to  the  qualifications  of  the  secretary. 
This  is  equivalent  to  a  declaration  that  all  other  persons  must 
inquire  as  to  his  authority. 

In  volume  1  (second  edition)  of  Warvelle  on  Vendors, 
section  63,  the  author,  in  discussing  syndicates  and  joint  stock 
companies,  among  other  things,  says:  **As  a  general  prop- 
osition, such  associations  may  be  classed  as  partnerships,  and 
to  them  any  of  the  general  principles  of  partnership  are  fully 
applicable.  The  articles  of  association  will,  of  course,  go 
far  to  determine  the  character  which  the  members  sustain 
both  toward  each  other  and  to  the  public,  but  where,  as  is 
generally  the  case,  the  capital  is  contributed  on  the  basis  of 
a  specific  sum  for  each  share  in  the  enterprise,  the  lands  pur- 
chased being  held  and  managed  for  the  joint  account  by  the 
trustee,  and  the  interest  of  the  members  or  the  shareholders 
is  limited  to  a  participation  in  whatever  profits  may  be  real- 
ized on  the  company's  ventures,  the  shares  are  simply  per- 
sonal property.  As  a  rule,  the  holders  of  such  shares  have 
no  estate  in  or  title  to  the  land  purchased  by  the  trustee,  as 
tenants  in  common  or  otherwise,  and  they  can  neither  convey 
nor  encumber  it"    The  Denver  Townsite  Company  is  such 
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an  association  as  the  author  there  refers  to,  and  the  death  of 
one  of  the  shareholders  (the  vice-president,  Benjamin  F. 
Morris)  did  not  terminate  the  partnership  or  association.  It 
is  clearly  recognized  by  the  highest  courts  of  many  of  the 
states  and  law  text-writers  that  while  some  of  the  principles 
of  partnership  may  apply  to  such  associations,  they  cannot, 
from  the  very  nature  of  the  organization  of  such  associations, 
be  entirely  controlled  by  the  legal  rules  and  principles  that 
control  ordinary  partnerships.  I  conclude,  therefore,  under 
the  law  and  said  articles  of  association,  a  shareholder  or  officer 
of  said  association  has  no  power  or  authority  in  regard  to  the 
sale  of  the  land  belonging  thereto  except  that  granted  by 
the  articles  of  association  or  by  resolution  of  the  sharehold- 
ers. By  the  provisions  of  said  section  12  of  the  articles  of 
association,  the  secretary  was  prohibited  from  incurring  any 
indebtedness  which  should  exceed  $500.  If  he  did  in  fact 
list  said  property  with  the  respondents,  and  they  procured  a 
purchaser,  he  incurred  an  indebtedness  of  more  than  $2,000. 
I  therefore  conclude  that  the  Denver  Townsite  Company  was 
a  partnership  governed  and  controlled,  so  far  as  the  powers 
and  rights  of  the  shareholders  are  concerned,  by  its  articles 
of  association,  and  that  the  said  Morris,  as  vice-president,  or 
the  said  Schleicher,  as  secretary,  had  not  the  authority  or 
power  under  said  articles  to  list  the  association's  lands  for 
sale  with  the  respondents. 

The  next  question  that  we  shall  consider  is  whether  the 
Denver  Townsite  Company  listed  said  land  with  the  respond-  , 
ents  for  sale.  It  is  alleged  in  the  complaint  that  about  the  j 
month  of  May,  1902,  the  defendants,  acting  by  and  through  | 
their  vice-president,  Benjamin  F.  Morris,  in  the  absence  of  | 
their  president,  Henry  Demham,  and  acting  by  and  through 
their  secretary,  Robert  Schleicher,  listed  with  the  plaintiffs 
said  lands  and  premises  for  sale,  and  employed  plainti&  to 
procure  a  purchaser  therefor  at  a  sum  sufficient  to  pay  plain- 
tiffs five  per  cent  commission,  and  net  the  defendants  $17.50 
per  acre,  reserving  the  crops  thereon,  and  that  the  plaintiffs 
accepted  said  employment  and  entered  upon  the  discharge  of 
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their  duties.  It  does  not  clearly  appear  from  the  evidence 
just  what  B.  F.  Morris  did  in  attempting  to  list  said  land 
with  the  respondents.  It  appears  that  there  had  been  some 
correspondence  between  the  respondents  and  said  Morris,  but 
the  same  is  not  contained  in  the  record.  However,  it  appears 
that  respondents  wrote  a  letter  to  said  Morris  dated  May  21, 
1902,  and  that  the  appellant,  Schleicher,  answered  that  letter, 
which  is  as  follows: 

"Lewiston,  Idaho,  May  25,  1902. 
•'Messrs.  Spotswood  &  Veatch,  Moscow. 

''Gentlemen:  In  reply  to  yours  of  the  21st  inst.  to  B.  F. 
Morris,  would  state  that  we  have  some  2100  acres  of  the  land 
around  Denver  in  cultivation,  about  equally  divided  between 
wheat  and  barley.  A  purchaser  could  not  get  possession  be- 
fore next  fall,  after  harvest  is  removed,  nor  would  we  ex- 
pect to  give  him  any  part  of  the  crop  of  this  year.  The 
terms  would  be  $17.50  per  acre,  net  to  us,  including  the  part 
of  which  town  lots  have  been,  as  a  full  160  acres,  or  not 
taking  that  160  at  all,  as  purchaser  might  prefer.  I  am 
aware  that  Mr.  M.  let  you  understand  that  your  5  per  cent 
commission  would  come  out  of  the  $17.50,  which  I  also  was 
willing  to  do,  but  Messrs.  V.  &  S.  are  not  anxious  to  let  go 
at  all,  and  state  that  unless  they  can  get  $17.50  clear  of  com- 
mission, they  will  not  consent  to  a  sale.  Terms  of  payment 
could  be  arranged  to  some  extent  to  suit  purchaser's  conve- 
nience, Mit  should  require  one-half  of  price  down. 

"Yours  truly, 

"R.  SCHLEICHER." 

It  appears  from  that  letter  that  Morris  had  let  respond- 
ents understand  that  they  should  have  five  per  cent  commis- 
sion, provided  they  procured  a  purchaser  at  $17.50  per  acre, 
and  that  the  secretary  was  agreeable  thereto.  But  two  of  the 
respondents  would  not  consent  to  that  arrangement  and  in- 
sisted on  $17.50  per  acre  net.  Respondents  did  not  reply  to 
Schleicher's  letter  of  May  25,  1902,  and  did  not  signify  in 
any  way  their  acceptance  of  the  proposition  stated  in  that 
letter,  unless  it  be  the  letter  of  introduction  of  Mulhali  to 
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Moms  dated  May  31,  1902,  hereinafter  quoted.  Conceding 
that  said  acts  of  Morris  and  Schleicher  amounted  to  a  listing 
of  said  land  for  sale  with  respondents,  the  question  arises 
whether  they  had  the  authority  to  list  it.  The  minutes  of  the 
appellant  association  are  contained  in  the  record,  and  no  res- 
olution is  found  therein  which  authorizes  Morris  or  Schleicher 
to  so  list  said  land.  Then,  did  the  appellant  association  ratify 
such  listing!  We  find  no  evidence  whatever  in  the  transcript 
even  tending  to  show  that  they  did  so. 

Counsel  for  respondents  has  taken  two  positions  in  this 
case:  First,  that  said  association  is  a  general  partnership; 
second,  that  it  is  a  corporation  exercising  and  possessing  pow- 
ers and  privileges  not  possessed  by  partnership.     It  is  clear 
to  us,  under  our  law,  that  it  is  a  partnership,  but  not  a  gen- 
eral partnership  wherein  each  of  the  partners  has  plenary 
power  to  sell  and  otherwise  dispose  of  the  property  of  the 
association  or  purchase  other  land,  or  create  indebtedness 
beyond  that  provided  for  in  the  articles.    Under  the  constitu- 
tion and  laws  of  this  state  there  is  nothing  prohibiting  indi- 
viduals from  entering  into  such  a  contract  as  said  associa- 
tion entered  into.     While  the  legislature,  no  doubt,  has  the 
power  to  prohibit  such  an  agreement,  it  has  not  done  so,  and 
as  heretofore  shown  under  the  common  law,  individuals  may 
legally  enter  into  such  a  contract;  therefore  such  contracts 
are  legal.     I  therefore  hold  that  said  contract  of  association 
was  a  valid  and  binding  contract.     It  is  nowhere  alleged  or 
shown  that  the  plaintiffs  were  misled  in  any  way  in  said 
matter.     They  knew  of  the  agreement  between   the  appel- 
lants, and  that  under  the  terms  of  said  agreement  the  in- 
dividual members  of  said  association  had  no  power  or  au- 
thority to  list  said  land  with  them  for  sale.    The  complaint 
does  not  allege  that  respondents  were  misled  or  deceived  into 
believing  that  said  association  was  a  general  partnership,  and 
that  the  shareholders  had  the  powers  of  agency  possessed  by 
partners   in   a   general    partnership.     This   disposes  of  the 
case.     But  it  is  contended  by  counsel  that  respondents  pro- 
cured a  purchaser,  and  I  shall  consider  that  question* 
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After  Schleicher  had  written  said  letter  of  May  25th, 
nothing  further  was  written,  said  or  done  in  regard  to  the 
matter,  so  far  as  the  record  shows,  until  May  31,  1902, 
when  in  the  morning  of  that  day  William  Mulhall,  of  Sioux 
City,  Iowa,  went  to  the  office  of  respondents  in  the  city  of 
Moscow,  Idaho,  and  they  gave  him  the  following  letter: 

''Moscow,  Idaho,  May  31,  1902. 
"Hon.  B.  P.  Morris,  Lewiston,  Idaho. 

"Dear  Sir:  This  will  introduce  Mr.  Wm.  Mulhall,  of  Sioux 
City,  Iowa,  who  is  on  his  way  to  Denver  for  the  purpose  of 
examining  the  company's  property  with  a  view  of  purchas- 
ing and  locating  a  colony.  We  have  also  given  him  a  de- 
scription of  two  other  pieces  of  land,  your  No.  35  and  No. 
36.  You  know  these  lands  better  than  we  do,  so  you  will 
please  go  into  details  with  him,  and  tell  him  all  about  the 
Camas  Prairie  country.  If  he  is  pleased  with  the  country 
and  price  is  satisfactory,  he  will  want  to  buy  considerable 
more  land  than  that  owned  by  the  company.  Show  him 
everything  you  have.  Any  attention  shown  Mr.  Mulhall  will 
be  appreciated  by 

**  Yours  truly, 

''SPOTSWOOD   &  VEATCH.'* 

It  will  be  necessary  to  go  back  a  little  and  show  the  facts 
and  circumstances  that  caused  Mulhall  to  qome  to  Idaho  and 
call  on  respondents  at  the  time  they  gave  him  said  letter. 
Mulhall  was  engaged  in  the  real  estate  business  at  Sioux 
City,  Iowa,  and  in  April,  1902,  he  received  a  letter  from  said 
B-  P.  Morris  that  contained  a  printed  list  of  forty-four  dif- 
ferent tracts  of  land  that  said  Morris  was  advertising  for 
sale,  which  tracts  were  numbered  from  1  to  44,  inclusive. 
In  said  printed  list  sent  to  iMulhall  the  tracts  numbered  34, 
35,  36  and  37  were  inclosed  with  ink  pen  marks.  Number  34, 
was  the  2,720.80  acres  referred  to  in  this  suit,  and  No.  37  was 
2,700  acres  of  land  near  Pomeroy,  state  of  Washington.  That 
advertisement  No.  34  is  as  follows:  "No.  34—2720  80-100 
acres  in  compact  body,  fine  black  loam,  bunch  grass  land,  in 
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center  of  Camas  Prairie;  town  of  75  inhabitants,  church, 
stores,  roller  mill,  postoffice  and  shops ;  fine  four  room  school- 
house  near  center  of  the  tract;  ....  it  is  ten  miles  from 
Grangeville  and  ten  miles  from  Cottonwood  on  main  stage  i 

road,  16  miles  from  terminus  of  railroad Price  $20.00  | 

per  acre."  The  letter  from  Morris  and  said  list  first  called 
Mulhall's  attention  to  said  land. 

William  Mulhall  testified  as  follows :  **No,  sir;  I  had  no  com- 
munication from  Messrs.  Spotswood  &  Veatch,  either  oral  or 
written,  at  any  time,  calling  my  attention  to  this  2,720  acres  of 
Denver  Townsite  property  before  I  received  that  communica- 
tion from  B.  P.  Morris.  I  had  not  even  seen  any  advertisement 
of  this  Denver  Townsite  property  of  any  kind  prior  to  the  time 
I  received  this  real  estate  circular  from  Benjamin  F.  ^Morris, 
deceased.  The  two  thousand  seven  hundred  and  twenty  and 
a  fraction  acres  of  land  described  in  this  B.  F.  Morris  real 
estate  circular,  answers  the  description  of  the  Denver  Town- 
site  property  which  I  bought I  left  Sioux  City,  Iowa, 

and  came  west  to  look  at  this  property  on  or  about  the  first 
Tuesday  in  May,  1902.  The  main  object  of  my  trip  west  at 
that  time  was  to  see  this  land;  the  Denver  land.  I  met 
Messrs.  Spotswood  &  Veatch  about  the  last  of  May,  1902, 
when  I  was  coming  to  this  part  of  the  country  to  see  these 
Camas  Prairie  lands,  and  on  my  road  here  I  came  by  the  way 
of  Colfax  and  Moscow,  and  then  here.  After  arriving  at 
Colfax  I  found  I  had  to  wait  there  for  several  hours;  that 
same  evening  I  arrived  at  Moscow,  stayed  there  all  night, 
and  on  the  following  day  I  had  to  wait  until  noon  or  a  little 
after  to  get  a  train  here.  While  in  Moscow  I  happened  into 
their  office,  made  some  inquiry  about  the  Denver  land  and 
the  country  in  general,  and  that  is  the  first  time  that  they 
have  said  a  thing  about  those  lands,  and  he  suggested  giving 
me  a  letter  of  introduction  to  Mr.  Morris,  and  so  I  took  the 
letter.  That  is  the  letter  that  has  been  referred  to  here  as 
the  letter  of  introduction  of  myself  from  Spotswood  &  Veatch 
to  Mr.  Morris.'*  Q.  *'And  your  main  object  in  coming  west 
was  to  see  the  lands  here  in  Idaho,  was  itf"    A«    '^Yes, 
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sir."  Q.  "Why  didn't  you  go  to  see  the  2,700  acres  over 
close  to  Pomeroyf    A.     *'I  could  answer  that  by  going  into 

a  little  detail When  I  arrived  at  Pendleton  I  visited 

a  friend  there,  a  farmer  who  had  been  in  Camas  Prairie 
shortly  before  that,  and  he  encouraged  me  to  go  on  to  that 
country  and  said  it  was  the  best  country.  The  description  of 
the  soil  is  what  gave  me  the  preference." 

The  2,700  acres  of  land  close  to  Pomeroy  above  referred  to 
was  a  tract  of  land  advertised  for  sale  as  number  37  of  the  cir- 
cular sent  to  Mulhall  by  B.  P.  Morris.  It  seems  that  the  said 
Morris  had  that  tract  of  land  listed  with  him  for  sale.  Mulhall 
further  testified  that  he  had  an  uncle  living  near  Moscow,  whom 
he  had  lost  track  of,  and  when  he  arrived  there  he  endeavored 
to  locate  him,  and  his  landlord  at  the  hotel  referred  him  to  a 
gentleman  sitting  in  the  office  by  the  name  of  McGowan.  Mc- 
Gtowan  could  give  him  no  information  in  regard  to  his  uncle, 
but  informed  Mulhall  that  the  respondents,  the  firm  of  Spots- 
wood  &  Veatch,  were  well  acquainted  there,  and  they  probably 
could  give  him  some  information  about  his  uncle.  During  that 
conversation  he  informed  McGowan  where  he  was  from  and 
where  he  was  going,  and  talked  to  him  in  regard  to  the  Camas 
Prairie  country.  McGowan  informed  witness  that  he  would  go 
with  him  the  following  morning  to  the  office  of  respondents, 
and  on  the  following  forenoon,  while  witness  was  visiting  with 
a  party  of  acquaintances  from  Iowa  who  had  just  returned 
from  a  trip  to  the  Camas  Prairie  country,  McGowan  came  up 
and  asked  witness  to  go  to  the  office  of  Spotswood  &  Veatch 
with  him.  He  thereupon  went  and  was  introduced  to  Spots- 
wood  and  Veatch,  and  they  introduced  witness  to  some  old 
gentleman  there,  who  was  an  old-timer,  with  whom  he  talked 
about  the  country  and  about  his  uncle,  and  it  appears  that 
he  also  talked  with  Spotswood  and  Veatch  in  regard  to  the 
Camas  Prairie  country.  Witness  informed  them  of  his  mis- 
sion there  and  they  stated  to  him  that  Mr.  B.  F.  Morris  was 
an  old  acquaintance  of  theirs,  an  old  associate,  and  a  very 
reliable  man  to  deal  with,  and  spoke  very  highly  of  him,  and 
stated  to  Mulhall  that  they  would  give  him  a  letter  of  intro- 
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duction  to  Morris,  and  thereupon  they  prepared  the  letter, 
which  is  the  letter  above  set  forth,  dated  May  31,  1902.  Mul- 
hall  on  that  day  proceeded  to  Lewiston  and  there  met  Mr. 
Morris  and  handed  him  the  said  letter  of  introduction.  On 
cross-examination,  the  witness  testified  as  follows:  Q.  ''Then 
why  did  you  get  a  letter  of  introduction  from  Spotswood  to 
Morris  when  you  claim  you  didn't  know  Spotswood t"  A. 
"Why,  he  volunteered  the  letter."  Q.  "What  was  the  con- 
versation that  led  up  to  his  giving  you  the  letter  of  introduc- 
tion!" A.  "Inquiries  which  I  made  about  the  country. 
....  You  understand  I  was  coming  out  here  to  see  the  coun- 
try and  wanted  to  learn  all  I  could.  I  might  have  asked  a 
hundred  questions  or  more;  I  couldn't  recollect  them  at  this 
time."  Q.  "You  won't  deny  that  he  didn't  draw  your  at- 
tention to  those  lands?"  A.  "I  think  I  drew  his  attention 
to  the  lands."  Q.  "Then  Mr.  Mulhall,  if  you  were  coming 
to  Lewiston  to  see  Mr.  Morris,  what  did  you  ever  deliver  that 
letter  to  him  for!"  A.  "Why,  I  delivered  it  as  a  matter  of  ' 
courtesy  to  Spotswood  &  Veatch.  I  would  not  intentionally 
promise  a  man  to  do  a  thing  and  not  do  it." 

After  Mulhall  delivered  said  letter  of  introduction  to 
Morris,  he  had  an  interview  with  him  at  which  appellant 
Schleicher  was  present,  and  it  appears  at  that  interview  Mor- 
ris offered  the  said  lands  to  Mulhall  for  $17.50  per  acre, 
reserving  that  year's  crops.  That  interview  with  Morris  oc- 
curred on  the  evening  of  the  31st  of  May,  or  first  day  of 
June,  1902,  and  Mulhall  proceeded  to  Camas  Prairie  to  exam- 
ine said  tract  of  land.  It  is  also  shown  that  B.  F.  Morris 
was  taken  suddenly  sick  and  died  on  the  4th  of  June,  1902. 
After  examining  the  land,  Mulhall  returned  to  Lewiston  and 
had  further  negotiations  with  the  respondent  Schleicher,  who 
was  the  secretary  of  the  said  association,  and  made  him  an 
offer  of  about  $40,000  for  the  land,  which  was  declined. 
Thereafter  Mulhall  left  Lewiston  on  his  way  home  by  the  way 
of  Portland,  and  when  he  arrived  at  The  Dalles  he  called 
said  Schleicher  up  by  'phone  and  inquired  of  him  what  their 
decision  was  in  regard  to  his  offer  for  the  land.  Schleicher 
replied  that  they  declined  it.    Nothing  further  was  done  in 


Digitized  by 


Google 


June,  1906.]  Spotswood  v,  Morris.  895 

Opinion  of  the  Court — Sullivan,  J. 

regard  to  the  matter  until  July  8th,  when  Mulhall  wrote  the 
following  letter  to  the  respondents: 

*' Sioux  City,  Iowa,  July  8,  1902. 
"Spotswood  &  Veatch,  Moscow,  Idaho. 

**Dear  Sir:  In  compliance  with  your  request  when  at  your 
office,  I  desire  to  say  that  I  did  not  make  a  deal  with  Mr. 
Morris  for  the  land  at  Denver.  In  fact,  I  had  arranged  with 
him  to  go  and  see  the  land,  but  he  was  suddenly  taken  sick, 
and  died  in  a  day  or  two.  However,  I  saw  the  land  during 
my  stay  in  that  neighborhood,  and  while  there  appears  to  be 
some  very  good  lands  in  the  tract,  yet  I  fully  believe  there  is 
three  hundred  acres  practically  worthless.  If  the  same  could 
be  obtained  at  about  $12.50  per  acre,  I  think  I  would  pur- 
chase it.  There  are  plenty  of  other  lands  in  smaller  tracts 
in  that  neighborhood  that  could  be  had  at  that  price.  I  ex- 
pect to  return  to  Oregon  sometime  during  this  month,  with  a 
party  of  land  customers,  and  after  getting  through  with  them, 
I  hope  to  return  by  the  way  of  Moscow,  at  which  time  I  would 
like  to  purchase  some  land,  therefore  would  be  glad  to  receive 
description  and  prices  of  your  best  bargains. 
"Yours  very  truly, 

"WILLIAM  MULHALL." 

The  respondents'  reply  to  said  letter  is  as  follows: 

"Moscow,  Idaho,  July  14,  1902. 
•*  William  Mulhall,  Esq.,  Sioux  City,  Iowa. 

"Dear  Sir:  We  are  in  receipt  of  your  favor  of  the  8th  inst. 
The  2720  acres,  including  the  Denver  Townsite  cannot  be 
bought  for  a  less  price  than  we  made  you  when  here. 

"We  are  well  acquainted  with  every  acre  of  this  land,  and 
know  you  are  way  off  when  you  think  there  are  300  acres 
of  it  practically  worthless.  125  to  150  acres  might  be  so 
classed,  but  that  carries  a  stream  of  water  which  adds  very 
much  to  the  value  of  the  balance  of  the  land.  We  have  very 
little  low  priced  land  in  this  county  that  is  good.  We  have 
sold  an  enormous  amount  of  land  since  you  were  here,  and 
the  prices  are  steadily  advancing.     If  you  come  this  way  on 
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your  return  from  Oregon  we  will  be  glad  to  show  you  what 
we  have. 

"Yours  truly, 

"SPOTSWOOD  &  VEATCH." 

Mulhall  returned  to  Idaho  in  the  fore  part  of  August,  1902, 
and  again  went  out  and  examined  the  land.  On  his  second 
trip  he  had  another  interview  with  Schleicher  and  he  priced 
said  lands  to  him  at  that  time  at  $20  per  acre,  and  after  some 
negotiations  he  sold  the  lands  to  Mulhall  for  $46,240,  that 
being  a  little  less  than  $17  per  acre ;  $5,000  of  the  purchase 
price  was  paid  in  cash,  and  $11,240  thereof  was  to  be  paid 
on  the  first  day  of  March,  1903,  and  the  balance  of  $30,000 
was  to  be  paid  on  or  before  three  years  from  August  15,  1902, 
with  interest  on  deferred  payments  at  the  rate  of  eight  per 
cent  per  annum.  Mulhall  had  not  seen  either  of  the  re- 
spondents from  the  time  he  met  them  in  Moscow  on  May  31, 
1902,  until  some  time  after  the  sale  was  made  on  the  15th  of 
August,   1902. 

Mulhall  testified  that  he  was  never  ready  or  willing  to  pay 
$17.50  per  acre  for  said  lands,  and  the  evidence  shows 
that  the  appellants  had  not  offered  the  land  to  him  for  less 
than  $17.50  per  acre  until  the  15th  of  August,  when  he  de- 
clined to  give  them  to  exceed  $17  per  acre,  and  they  accepted 
that  offer.  These  facts  show  that  the  appellants  received  for 
said  land  every  dollar  that  Mulhall  would  pay  therefor — was 
ready  and  willing  to  pay  therefor.  It  must  be  borne  in 
mind  here  that  it  is  alleged  in  the  complaint,  and  admitted 
that  if  the  land  was  listed  at  all  with  the  respondents  it  was 
listed  as  follows:  The  appellants  were  to  receive  a  net  of 
$17.50  per  acre  for  the  land  and  reserve  the  crops  growing  on 
the  lands  in  the  year  1902.  It  is  alleged  in  the  complaint, 
and  contended  by  counsel  for  respondents  that  they  had 
procured  a  purchaser  for  said  land  on  the  terms  last  stated, 
but  the  evidence  is  clearly  against  that  contention.  The  evi- 
dence shows  that  Mulhall  was  never  ready  or  willing  to  pay 
to  exceed  $17  per  acre  for  said  land.  Conceding,  for  the 
purposes  of  this  case,  that  said  lands  were  listed  for  sale 
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with  the  resi>ondents  by  appellants,  respondents  failed  to 
show  that  they  had  procured  a  purchaser  who  was  ready  and 
willing  to  pay  the  list  price  for  said  land.  There  is  nothing 
in  the  record  showing,  or  tending  to  show,  that  the  appel- 
lants have  in  any  manner  attempted  to  overreach  or  beat  the 
respondents  out  of  any  commissions  that  they  were  entitled 
to  receive  because  of  their  procuring  a  purchaser  for  said 
lands.  In  fact,  the  evidence  shows  that  B.  F.  Morris  was  a 
real  estate  agent  himself;  that  he  advertised  largely  and  sent 
printed  lists  of  the  lands  that  he  had  for  sale  over  the  coun- 
try, and  that  he  sent  one  of  those  lists  to  Mulhall,  the  pur- 
chaser, and  that  that  advertisement  first  called  Mulhall's 
attention  to  the  land.  Mulhall  did  not  know  of  Spotswood 
and  Veatch  until  he  had  reached  Moscow,  Idaho,  on  his  way 
to  examine  said  lands,  and  there  accidentally  met  them.  On 
making  inquiry  for  an  uncle  that  he  had  lost  trace  of,  he 
was  referred  to  the  respondents  as  old  residents,  and  having 
a  wide  acquaintance  in  and  about  Moscow,  and  he  informed 
them  of  the  purpose  of  his  visit  to  Idaho,  and  they  gave  him 
a  letter  of  introduction  to  B.  P.  Morris.  Under  that  state  of 
facts  it  is  clear  that  they  did  not  call  Mulhall 's  attention  to 
this  land,  but  that  B.  F.  Morris  did  so. 

It  is  contended  by  counsel  for  appellant  that  it  was  the 
letter  of  July  14th  that  made  Mulhall  ** ready  and  willing" 
to  pay  for  said  land  the  list  price,  to  wit,  $17.50  per  acre, 
reserving  that  year's  crops  and  five  per  cent  commission  for 
the  respondents.  I  cannot  agree  with  counsel  on  that  point. 
The  difficulty  is,  the  uncontradicted  evidence  shows  that  he 
was  not  ready  and  willing  to  pay  said  price  or  that  they  in- 
duced him  to  purchase  said  land.  The  record  shows  that  the 
respondents  are  keen,  shrewd  business  men,  and  that  they 
procured  the  very  largest  price  that  it  was  possible  to  pro- 
cure from  said  Mulhall  for  said  lands.  The  respondents  cer- 
tainly had  confidence  in  the  business  ability  of  the  appel- 
lants, as  they  paid  no  attention  whatever  to  Mulhall  after 
giving  him  the  letter  of  introduction  to  Morris  dated  May  31, 
1902,  until  they  received  his  letter  of  July  8th. 
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To  recapitulate:  Mulhall,  the  purchaser,  had,  in  April, 
1902,  received  a  letter  from  B.  F.  Morris  coiitaining  a  cir- 
cular list  of  land,  which  list  called  the  particular  attention 
of  Mulhall  to  the  Denver  Townsite  Company  land,  and  in 
response  thereto,  he  left  his  home  in  Sioux  City,  Iowa,  and 
traveled  about  two  thousand  miles  on  his  way  to  inspect  said 
land,  and  went  into  the  office  of  the  respondents  at  Moscow, 
Idaho,  to  make  inquiry  in  regard  to  an  uncle  whom  he  had 
not  heard  from  for  years,  and  while  there  informed  the  re- 
spondents of  his  mission  to  see  B.  F.  Morris  and  inspect  said 
land.  Respondents  thereupon  informed  him  that  they  were 
well  acquainted  with  Morris  and  would  give  him  ft  letter  of 
introduction  to  him,  which  they  did.  Can  it  be  contended 
with  any  reason  under  that  state  of  facts  that  respondents 
procured  Mulhall  as  a  purchaser?  He  had  concluded  to  go 
and  inspect  said  land  more  than  a  month  before  he  met  re- 
spondents, having  had  his  attention  called  to  it  by  B.  F. 
Morris,  and  had  proceeded  about  two  thousand  miles  on  his 
way  to  see  the  land  before  he  accidentally,  or  incidentally, 
met  respondents. 

Those  are  the  undisputed  facts.  Respondents  were  in- 
formed by  Mulhall  that  he  was  on  his  way  to  see  said  land. 
The  giving  of  said  letter  of  introduction  was  a  work  of  super- 
erogation, and  for  the  evident  purpose  of  laying  the  founda- 
tion for  a   commission. 

The  respondents  had  no  more  right  to  appropriate  as  their 
own  a  purchaser  found  by  appellants  than  appellants  had 
to  appropriate  one  found  by  respondents,  provided  the  land 
had  been  listed  with  them.  There  must  be  a  little  honor  be- 
tween real  estate  agents.  If  Mulhall's  attention  had  been 
called  to  this  land  by  respondents,  no  court  would  permit 
appellants  to  appropriate  him  as  their  own  purchaser ;  neither 
will  respondents  be  permitted  to  claim  as  their  purchaser  one 
procured  by  appellants  (provided  the  sale  was  not  brought 
about  by  the  efforts  of  respondents). 

Mulhall  evidently  was  a  keen,  shrewd  man — a  real  astate 
agent — and  his  letter  of  July  8th  indicates  to  me  that  he  had 
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concluded  to  purchase  said  land,  and  the  letter  of  respond- 
ents of  July  14th  to  him  did  not  influence  him  to  make  the 
purchase.  It  is  sufficient  to  say  that  Mulhall  was  a  purchaser 
procured  by  Morris,  now  deceased,  and  not  by  respondents. 

The  judgment  is  reversed  and  the  cause  remanded,  with  in- 
structions to  dismiss  the  action. 

Costs  are  awarded  to  appellants. 

Stockslager,  C.  J.,  concurs. 

AILSHIE,  J.,  Dissenting. — I  agree  with  my  associates  in 
much  that  is  said  in  the  very  exhaustive  opinion  by  Mr.  Jus- 
tice Sullivan,  and  still  I  find  much  there  said  that  I  cannot 
agree  with.  This  is  the  second  hearing  of  this  case  and  the 
second  opinion  filed.  I  expressed  my  view  on  the  original 
hearing  as  to  the  powers  and  authority  of  the  secretary  and 
trustee  of  this  association,  and  also  expressed  doubts  as  to 
whether  such  an  association  can  lawfully  exist  under  our 
constitution  and  enjoy  any  rights,  privileges  or  immunities 
other  than  or  superior  to  those  enjoyed  by  partnerships  and 
individuals.  I  have  had  no  occasion  to  change  my  mind  on 
this  matter  since  the  first  hearing.  It  is  clear,  however,  to 
the  merest  layman  that  the  majority  of  the  court  have  given 
recognition  to  a  hybrid  business  organization — ^half  corpora- 
tion, half  partnership.  For  the  purpose  of  avoiding  liability 
when  creditors  pursue  it,  we  are  assured  that  it  enjoys  such 
of  the  powers  and  privileges  of  a  corporation  that  its  part- 
ners are  not  liable  for  debts  incurred  by  its  officers  and 
agents  unless  specially  authorized  by  a  meeting  of  the  share- 
holders, nor  are  they  liable  for  debts  incurred  by  partners 
(or  ''shareholders,"  as  they  please  to  call  themselves).  On 
.the  other  hand,  when  confronted  with  the  necessity  of  incor- 
I>orating  under  the  law  before  exercising  or  enjoying  any  of 
the  privileges  or  functions  of  or  common  to  a  corporation, 
we  are  told  they  are  merely  a  "limited  or  special  partner- 
ship." Such  an  easy,  elusive  and  facile  organization,  with- 
out identity  or  conscience,  will  render  the  much  hated  corpo- 
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ration  a  mere  dwarf  in  the  sight  of  such  manifestations  of 
power  and  immunity  from  liability.  Aside  from  being  en- 
tirely useless  and  unnecessary,  it  would  be  equally  as  tedious 
and  laborious  (far  beyond  the  time  at  my  disposal)  for  me 
to  undertake  to  go  through  and  point  out  wherein  I  agree 
and  where  disagree  with  the  opinion  of  the  majority.  I  will 
content  myself  by  saying  I  concur  in  part  and  dissent  in  part. 


(June    13,   1906.) 

A.  T.  SPOTSWOOD  et  al.,  Respondents,  v.  HENRY  DERN- 
HAM et  al.,  Appellants. 
[85  Pac.  1108.] 

Limited  Partnerships — Service  of  Summons  on  Part  of  the  Part- 
ners— Judgment  Against  Those  Who  were  not  Served. 

1.  Where  an  action  is  begun  upon  tfie  theory  that  the  defendants 
compose  a  voluntary  unincorporated  joint  stock  company,  and  that 
the  service  of  summons  must  be  made  upon  each  and  every  of  the 
defendants  to  give  the  court  jurisdiction,  when  the  clerk  of  the. 
court,  through  inadvertence  or  otherwise,  enters  judgment  against 
the  unserved  defendants,  on  appeal  such  judgment  will  be  set  aside. 

2.  In  such  case,  where  the  partners  served  with  summons  appeal, 
that  appeal  inures  to  the  benefit  of  the  unserved  partners,  provided 
the  service  of  summons  on  one  partner  is  sufficient  service  on  all  of 
them. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Nez  Perce  County.     Hon.  Edgar  C.  Steele,  Judge. 

Action  to  recover  commission  for  sale  of  real  estate.    Judg- 
ment for  the  plaintiffs.    Reversed. 

James  E.  Babb  and  Daniel  Needham,  for  Appellants. 

I.  N.  Smith,  for  Respondents. 

Submitted  on  the  same  briefs  as  the  case  of  Spotswood  v, 
Morris,  ante,  p.  360,  85  Pac.  109i 
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SULLIVAN,  J. — This  is  an  appeal  by  the  defendants  Dern- 
ham, KaufiPman  and  Scott,  from  the  judgment  rendered  by 
the  trial  court  in  the  case  of  A.  T.  Spotswood  et  al.,  against 
John  B.  Morris,  as  administrator  of  the  estate  of  Benjamin 
F.  Morris,  deceased,  et  al.  This  is  the  same  case  reported 
ante,  p.  360,  85  Pac.  1094,  and  reference  is  made  to  that  case 
for  the  facts  on  this  appeal.  The  title  to  the  case  is  given  in 
the  complaint  as  follows : 

**A.  T.  Spotswood  and  Fred  Veatch,  Partners  as  Spotswood  & 
Veatch,  Plaintiffs,  y.  John  B.  Morris,  as  Administrator 
of  the  Estate  of  Benjamin  F.  Morris,  Deceased;  Harriet 
F.  Morris,  Administratrix  of  the  Estate  of  Benjamin  F. 
Morris,  Deceased;  Henry  Dernham,  William  Kauflfman, 
John  P.  Vollmer,  Wallace  Scott  and  Robert  Schleicher, 
Trading  and  Doing  Business  as  The  Denver  Townsite 
Company,  a  Voluntary  Unincorporated  Joint  Stock  Com- 
pany, Defendants/' 

In  the  decision  by  this  court  on  the  appeal  above  referred 
to,  the  court  held  that  the  Denver  Townsite  Company  was  a 
limited  partnership,  regulated  and  controlled  by  its  articles 
of  association,  and  the  plaintiffs  refer  to  it  in  the  title  of  the 
case  as  **The  Denver  Townsite  Company,"  a  voluntary  unin- 
corporated joint  stock  company.  While  it  was  contended 
finally  by  counsel  for  respondents  that  said  ajssociation  was 
only  a  general  partnership,  the  case  apparently  was  not  tried 
upon  that  theory.  Service  of  summons  was  never  made  upon 
the  defendants  Dernham,  Eauffman  and  Scott,  and  there  was 
no  appearance  in  the  case  for  them;  but  regardless  of  that 
fact,  a  judgment  was  entered  against  them,  which  would  have 
been  proper  had  they  been  general  partners  with  the  other  de- 
fendants, and  in  the  determination  of  this  matter  it  may  be 
considered  that  the  service  on  one  partner  was  a  sufficient 
service  on  all  of  them.  If  that  be  true,  the  appeal  of  Voll- 
mer, Schleicher  and  the  administrator  of  the  Morris  estate 
was  an  appeal  for  the  entire  partnership,  and  the  judgment  of 
the  trial  court  against  them  must  be  set  aside  and  the  action 
dismissed  on  the  same  grounds  for  the  same  reasons  given  in 
Idaho,  VoL  12—26 
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our  decision  in  the  former  case.  Taking  the  other  view  of 
the  matter,  that  in  order  to  get  jurisdiction  of  Dernham, 
Kauflfman  and  Scott  they  should  have  been  served  with  sum- 
mons, as  they  were  not,  the  court  had  no  jurisdiction  to 
enter  judgment  against  them,  and  for  that  reason  the  judg- 
ment must  be  set  aside. 

It  seems  clear  to  me  from  the  record  in  this  case  that  the 
clerk  inadvertently  entered  judgment  against  all  of  the  de- 
fendants, when  the  theory  on  w^hich  the  case  was  commenced 
seems  to  have  been  that  service  of  summons  must  be  made  on 
each  of  the  defendants.  The  judgment,  as  entered,  recites 
the  fact  that  James  E.  Babb  and  Daniel  Needham  appeared 
as  attorneys  for  the  defendants,  when,  as  a  matter  of  fact, 
they  did  not  appear  for  said  Dernham,  Kauffman  and  Scott 
unless  it  be  held  that  by  appearing  for  the  administrator  of 
the  Morris  estate  and  VoUmer  and  Schleicher,  they  thereby 
appeared  for  all  the  defendants.  But,  as  above  stated,  I  do 
not  understand  that  the  case  was  tried  upon  the  theory  that 
the  Denver  Townsite  Company  was  a  general  partnership, 
and  the  papers  show  that  Messrs.  Babb  and  Needham  only 
appeared  for  a  part  of  the  defendants.  While  the  judgment 
itself  does  not  name  any  of  the  defendants,  it  does  recite  as 
follows:  ** Wherefore,  by  virtue  of  the  law  and  by  reason  of 
the  premises  aforesaid,  it  is  ordered  and  adjudged  that  said 
plaintiffs  have  and  recover  from  said  defendants  the  sum  of 
$2,683.33,*'  etc.  If  Messrs.  Babb  and  Needham  appeared  for 
all  the  defendants,  the  judgment  must  be  set  aside  as  to  all 
of  the  defendants,  and  if  they  only  appeared  for  the  admin- 
istrators of  the  Morris  estate,  Vollmer  and  Schleicher,  the 
court  had  no  jurisdiction  to  enter  judgment  against  the  other 
defendants,  and  the  judgment  must  be  set  aside,  and  it  is 
so  ordered.  The  case  is  remanded  to  the  trial  court,  with 
instructions  to  dismiss  the  action.  Costs  are  awarded  in  favor 
of  the  appellants. 

Stockslager,  C.  J.,  concurs. 
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AILSHIE,  J.,  Concurring. — I  concur  with  the  opinion  of 
Mr.  Justice  Sullivan  in  this  case.  To  my  mind,  this  opinion 
rests  on  the  true  and  only  legal  basis  on  which  it  can  be 
founded,  and  does  not  depend  for  its  justification  on  the  the- 
ory that  a  joint  stock  company  or  association  is  a  peculiar 
organization  that  may  exercise  jiowers  and  enjoy  privileges 
and  immunities  not  exercised  or  enjoyed  by  individuals  or 
partnerships.  There  is  neither  reason  nor  any  sound  law 
against  a  business  association  calling  itself  a  joint  stock  com- 
pany, but  such  organization  is  nothing  more  nor  less  than  a 
partnership — ^special  if  formed  in  compliance  with  chapter 
1,  title  11,  of  the  Civil  Code;  otherwise  general,  though  lim- 
ited to  a  specific  business  or  transaction.  I  do  not  understand 
that  counsel  for  respondent  has  ever  contended  otherwise. 
He  does  urge,  however,  that  while  they  were  a  partnership 
he  has  so  prosecuted  his  action  against  them  as  to  hold  both 
the  partners  as  such,  and  also  all  the  members  personally  on 
whom  he  secured  personal  service.  If  his  jiosition  is  correct, 
it  would  still  be  true  that  he  could  take  no  judgment  against 
any  individual  not  served,  and  on  the  other  hand,  a  reversal 
of  his  judgment  against  the  partnership  on  the  appeal  of 
any  member  thereof  must  necessarily  inure  to  the  benefit  of 
all  the  partners.  His  judgment  against  Dernham,  Kauff- 
man  and  Scott  must,  therefore,  fail,  whether  it  be  considered 
a  judgment  against  them  as  individuals  or  against  the  part- 
nership. 
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(June  14,  1906.) 

ALBERT  T.  RYAN,  Trustee,  Respondent,  v.  WALTER  A. 
ROGERS  et  al.,  AppeUants. 

[86   Pac.    524.] 

Questions  pob  Jury  and  Court — Stipulation  as  to  Questions  Sub- 
mitted TO  Court  and  Jury. 

1.  Where  a  chattel  mortgage  was  given  on  a  stock  of  merchandise, 
and  the  mortgagor  thereafter  went  into  bankruptcy,  and  the  mort- 
gagee proceeded  to  foreclose  his  mortgage,  and  suit  was  thereafter 
brought  against  the  mortgagee  and  sheriff  to  recover  the  value  of 
the  property  seized  and  sold  in  such  foreclosure  proceedings,  and 
it  was  stipulated  by  respective  counsel  that  the  question  as  to  the 
value  of  the  property  so  seized  and  sold  should  be  submitted  to  a 
jury,  and  that  in  case  the  court  found  the  mortgage  was  void  as 
against  the  plaintiff,  judgment  should  be  entered  in  his  favor  and 
against  the  defendants  for  the  full  amount  of  the  value  of  the 
property  as  found  by  the  jury,  otherwise,  judgment  to  be  entered 
for  the  defendants,  and  the  jury  found  the  value  of  the  property 
to  be  $2,400;  and  the  court  found  that  the  mortgage  was  valid, 
judgment  should  have  been  entered  for  the  defendants. 
(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Sixth  Judicial  Dis- 
trict for  Bingham.  County.     Hon.  James  M.  Stevens,  Judge. 

Action  to  recover  the  value  of  property  sold  under  fore- 
closure of  chattel  mortgage.  Judgment  for  the  plaintiff.  Re- 
versed. 

P.  S.  Deitrich  and  John  W.  Jones,  for  Appellants. 

Litigants  are  at  liberty  to  prescribe  the  issues  to  be  tried 
and  modify  and  limit  the  issues  made  or  to  be  made  by  the 
pleadings,  or  to  waive  the  issues  made  by  the  pleadings  on  file 
and  stipulate  for  a  trial  on  the  merits,  regardless  of  such 
issues.     (20  Ency.  of  PL  &  Pr.  619;  Bingham  v.  Winana 
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County,  6  Minn.  136;  Muir  v.  Preferred  Ace.  Ins.  Co.,  203 
Pa.  St.  338,  53  Atl.  158 ;  Crosby  v.  Security  Mut.  Life  Ins.  Co., 
83  N.  T.  Supp.  140,  86  App.  Div.  89.) 

G.  P.  Hansbrough  and  Hawley,  Puckett  &  Hawley,  for 
Respondent,  cite  no  authorities  on  the  point  decided. 

SULLIVAN,  J. — This  action  was  commenced  by  Albert 
T.  Ryan,  trustee  in  bankruptcy  of  the  estate  of  Peter  Van 
Blaricom,  against  Walter  A.  Rogers  and  also  Peter  A.  Steers, 
as  sheriff  of  Bingham  county.  By  this  action  plaintiff  sought 
to  recover  from  the  appellants  $3,000,  the  alleged  value  of  the 
stock  of  merchandise  which  the  respondent,  as  trustee  afore- 
said, claimed  belonged  to  said  Van  Blaricom,  and  which  it  is 
alleged  the  appellants  wrongfully  converted  to  their  own  use. 

The  answer  contains  a  specific  denial  of  all  the  allegations 
of  the  amended  complaint;  and  further  answering  they  al- 
lege that  the  appellant  Steers  was,  at  the  dates  mentioned 
in  the  complaint,  sheriff  of  Bingham  county,  and  that  on 
the  twenty-first  day  of  July,  1903,  the  said  Van  Blaricom 
was  indebted  to  the  appellant  Rogers  in  the  sum  of  $1,500, 
and  to  secure  the  payment  of  the  same  he  executed  and  deliv- 
ered to  said  Rogers  a  certain  chattel  mortgage  upon  the  iden- 
tical stock  of  goods,  wares  and  merchandise  referred  to  in  the 
amended  complaint  that  sets  out  particularly  the  terms  of 
said  chattel  mortgage;  that  after  paying  the  interest  upon 
said  indebtedness  for  the  first  quarter,  said  Van  Blaricom 
failed  and  neglected  to  pay  any  of  or  further  interest  thereon ; 
and  that  pursuant  to  the  terms  of  said  mortgage,  the  said 
Rogers  declared  the  whole  of  said  indebtedness  due  and  pay- 
able, and  thereupon,  on  the  eighth  day  of  July,  1904,  proper 
proceedings  were  brought  as  provided  by  law  for  the  fore- 
closure of  said  mortgage;  and  that  thereupon  the  appellant 
Steers,  as  sheriff,  took  possession  of  the  property  described  in 
said  mortgage  and  proceeded  according  to  law  to  make  a  sale 
thereof  to  satisfy  the  indebtedness  secured  by  said  mortgage ; 
that  thereafter,  and  before  the  sale  of  said  property  took  place, 
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the  said  sheriff  was  enjoined  from  selling  said  property,  and 
thereafter  said  injunction  was  dissolved  and  the  sale  of  said 
property  was  made  by  the  sheriff  of  said  county  for  the  sum 
of  $1,835;  that  at  all  times  mentioned  in  said  amended  com- 
plaint said  mortgage  was  a  valid  and  existing  lien  upon  the 
property  described  therein,  and  that  in  seizing  and  selling 
said  property  the  appellants  fully  complied  with  the  law 
in  such  cases  made  and  approved.  The  issues  being  thus 
made,  the  following  stipulation  was  entered  into  before  the 
trial  of  the  case  began :  *'It  is  hereby  stipulated  that  a  special 
question  shall  be  submitted  to  the  jury  in  answer  to  which 
they  shall  find  simply  the  value  of  the  property  seized  and 
sold  by  the  defendants,  and  there  shall  be  submitted  to  the 
court,  upon  the  evidence,  the  question  whether  or  not  the 
chattel  mortgage  in  controversy,  under  the  circumstances 
shown  by  the  evidence,  was  void  as  against  the  plaintiff  at 
the  time  of  the  plaintiff's  appointment  as  trustee,  the  court 
to  take  into  consideration  the  fact  of  actual  possession  by 
the  defendants  of  said  property  at  said  time,  and  if  the  court 
find  that  said  mortgage  was  at  said  time  void  as  against 
the  plaintiff,  and  further  find  the  defendants  had  no  valid 
lien  as  against  the  trustee  by  reason  of  such  possession,  judg- 
ment shall  be  entered  in  favor  of  the  plaintiff  and  against 
defendants  for  the  full  amount  of  the  value  of  said  property 
aa  found  by  the  jury ;  otherwise,  judgment  to  be  for  said  de- 
fendants.** Thereafter  a  jury  was  impaneled,  and  under 
said  stipulation  one  question  was  submitted  to  them,  and 
that  was  **the  value  of  the  property  seized  and  sold  by  the 
defendants.'*  The  jury  found  the  value  of  said  property 
to  be  $2,400.  The  court  thereupon  proceeded  to  try  the 
other  issues  made  by  the  pleadings,  and  made  its  findings  of 
fact  and  conclusions  of  law  and  entered  judgment  thereon, 
wherein  and  whereby  it  was  adjudged  that  the  respondent, 
trustee,  have  apd  recover  of  and  from  the  appellants  the 
sum  of  $2,100,  with  interest  thereon  and  costs  of  suit.  This 
appeal  is  from  that  judgment.  A  number  of  errors  are  as- 
signed, the  first  of  which  is  that  the  court  erred  in  not  ran- 
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derfng  judgment  in  accordance  with  said  written  stipula- 
tion made  by  counsel  for  the  respective  parties.  It  appears 
from  their  stipulation  that  three  questions  were  submitted 
for  determination:  one  to  the  jury — ^two  to  the  court.  The 
jury  was  required  to  and  did  find  the  value  of  the  property 
so  seized  and  sold  by  the  appellants  to  be  of  the  value  of 
$2,400.  The  first  question  submitted  to  the  court  by  said 
stipulation  was  whether  or  not  the  chattel  mortgage  in  con- 
troversy, under  the  facts  and  circumstances  shown  by  the  evi- 
dence, was  void  as  against  the  plaintiff  at  the  time  of  plain- 
tiff's appointment  as  trustee,  and  in  determining  that  ques- 
tion the  court,  under  the  terms  of  said  stipulation,  was  to 
take  into  consideration  the  fact  of  the  actual  possession  by 
the  defendants  of  said  property  at  said  time;  and,  second, 
if  the  court  should  find  that  said  mortgage  was  at  said  time 
(date  of  appointment  of  trustee)  void  as  against  the  re- 
spondent trustee,  and  further  find  that  the  defendants  had 
no  valid  lien  as  against  the  trustee  by  reason  of  such  posses- 
sion, judgment  should  be  entered  in  favor  of  the  respondent 
and  against  the  appellants  for  the  full  amount  of  the  value 
of  said  property  as  found  by  the  jury;  otherwise  judgment 
was  to  be  rendered  and  entered  for  the  appellants.  The 
stipulation  requires  that  the  judgment  be  absolutely  for  the 
defendants,  unless  the  court  found,  as  a  matter  of  law,  that 
the  chattel  mortgage  was  void  as  against  said  trustee;  and 
also  that  the  appellants  had  no  lien  upon  said  property  by 
virtue  of  their  possession  thereof.  In  other  words,  if  the 
court  found  that  said  mortgage  was  void  as  against  the  trus- 
tee, judgment  should  go  in  his  favor  for  the  full  value  of  said 
property.  But  if  the  court  found  it  valid  as  against  the 
trustee,  judgment  was  to  go  against  him  for  the  full  value  of 
the  property  found  by  the  jury. 

We  conclude,  under  said  stipulation  and  the  findings  of 
the  court  on  the  question  submitted  to  it,  that  judgment 
should  have  been  entered  for  the  appellants.  The  court 
found  that  the  mortgage  was  a  valid  mortgage  as  to  a  part 
of  the  property  that  had  been  seized  and  sold  by  the  sheriff 
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under  said  chattel  mortgage  foreclosure  proceedings.  By  the 
terms  of  said  stipulation  the  court  was  not  authorized  to  de- 
termine the  value  of  the  merchandise  actually  included  in  said 
mortgage,  but  was  only  authorized  to  determine  the  ques- 
tion of  the  validity  of  said  mortgage.  No  doubt  respective 
counsel  considered  that  it  would  be  very  diflBcult  to  segregate 
the  articles  of  merchandise  that  were  in  the  store  building 
occupied  by  the  mortgagor  at  the  time  he  executed  said  mort- 
gage, and  the  articles  that  he  had  purchased  thereafter  and 
intermingled  with  those  that  he  had  mortgaged.  While  the 
judgment  of  the  trial  court  may  be  equitable,  it  is  not  in 
accordance  with  said  stipulation,  and  the  terms  of  the  stipula- 
tion must  control.  The  judgment  must  be  reversed  and  the 
cause  remanded,  with  instructions  to  enter  judgment  for  the 
defendants.  Costs  of  this  appeal  are  awarded  to  the  appel- 
lants. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


ON  REHEARING. 
(July  18,  1906.) 

STOCKSLAGER,  C.  J.— Counsel  for  respondent  has  filed 
a  lengthy  petition  for  a  rehearing  in  this  case,  insisting — 1. 
**That  the  chattel  mortgage  in  controversy  is  void  ab  initio; 
2.  That  it  was  the  intention  of  the  trial  judge  to  find  the 
said  chattel  mortgage  void  in  toto;  S.  That  the  finding  of 
the  trial  judge  for  the  plaintiff  in  the  sum  of  less  than  $2,400, 
the  value  of  the  property  as  found  by  the  jury,  was  for  the 
purpose  of  reducing  the  damages  to  the  amount  of  the  or- 
iginal stock  of  goods  upon  which  the  said  mortgage  was  once 
a  lien,  and  was  within  the  equity  jurisdiction  of  the  court, 
even  though  the  court  found  as  it  did,  or  intended  to  find 
the  mortgage  invalid.'' 

It  seems  to  be  conceded  by  all  parties  that  by  the  terms 
of  the  stipulation  entered  into  before  the  trial,  but  one 
question  was  to  be  submitted  to  the  jury,  and  that  was: 
^'What  was  the  value  at  the  time  and  place  said  sale  was 
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made  of  the  goods  taken  by  defendant  Steers  as  sheriflf,  un- 
der the  mortgage  in  question  on  the  eleventh  day  of  August, 
1904 T''  A.  '* $2400  (Twenty-four  hundred  doUars).  H.  C. 
Dippel,  Foreman." 

It  would  seem  from  the  stipulation  that  an  answer  to  this 
question  was  to  bind  all  parties  to  the  litigation  as  to  the 
actual  value  of  the  goods,  and  the  court  was  also  required  to 
accept  the  jSnding  of  the  jury  on  this  question  as  iSnal.  After 
this  question  was  determined  by  the  jury  the  stipulation  re- 
quired the  court  to  find  whether  the  chattel  mortgage  was 
void  as  against  the  plaintiff  at  the  time  of  the  plaintiff's  ap- 
pointment as  trustee.  And  if  the  court  find  that  said  mort- 
gage was  at  said  time  void  as  against  the  plaintiff,  and  further 
find  the  defendant  had  no  valid  lien  as  against  the  trustee 
by  reason  of  such  possession,  judgment  shall  be  entered  in 
favor  of  the  plaintiff  and  against  defendants  for  the  full 
amount  of  the  value  of  said  property  as  found  by  the  jury; 
otherwise  judgment  to  be  for  defendants.  By  the  terms  of 
this  stipulation,  whether  equitable  or  otherwise,  the  issues  were 
narrowed  down  to  practically  two  questions:  1.  The  jury 
should  determine  the  value  of  the  goods ;  2.  The  court  should 
determine  whether  the  chattel  mortgage  was  void  as  against 
plaintiff  as  trustee,  and  judgment  should  follow  the  two  find- 
ings. The  fijiding  of  the  jury  is  plain  and  unequivocal,  but 
the  findings  of  the  court  are  not  in  strict  conformity  with  the 
stipulation. 

On  a  further  consideration  of  the  record,  we  conclude  that 
this  ease  should  be  remanded  to  the  lower  court,  with  instruc- 
tions to  make  findings  of  fact  and  conclusions  of  law  in  har- 
mony with  the  stipulation  and  finding  of  the  jury,  and  order 
judgment  according  to  such  finding  and  conclusions,  and  it 
is  so  ordered.     Costs  awarded  to  appellant. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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In  the  Matter  of  the  Estate  of  JOHN  D.  PAIGE,  Deceased. 

[86    Pac.    273.] 

Probate  of  Will — Order  Repusino,  A^ppealable — Nonappealable 
Orders,  How  Reviewed — Record  of  Appeal — Mintttss  of  Court — 
Bill  of  Exceptions — Undertaking  on  Appeal — Specification  of 
Grounds  of  Motion — Application  to  Amend  Undertaking. 

1.  Under  the  provisions  of  section  4831,  an  order  by  the  probate 
court  refusing  to  admit  a  will  to  probate  is  appealable. 

2.  All  interlocutory  and  nonappealable  orders  of  the  district  court 
made  prior  to  judgment  may  be  reviewed  on  appeal  from  the  judg- 
ment, provided  they  are  properly  presented  by  the  record. 

3.  Under  the  provisions  of  section  4819,  Revised  Statutes,  an  ap- 
peal to  the  supreme  court  from  the  judgment  of  the  district  court  ren- 
dered on  an  appeal  from  the  probate  court,  the  appellant  must 
furnish  this  court  with  a  copy  of  the  notice  of  appeal,  of  the  judg- 
ment or  order  appealed  from,  and  of  all  papers  xised  on  the  hearing 
in  the  court  below,  and  the  copies  of  such  papers  must  be  certified 
to   be  correct  by  the  clerk  or   the  attorneys. 

4.  Under  the  provisions  of  said  section  4819,  the  minutes  of  the 
court  are  not  required  to  be  furnished  to  the  appellate  court,  and 
to  properly  present  such  minutes,  they  should  be  preserved  by  bill 
of  exceptions. 

5.  Where  there  is  a  motion  to  dismiss  an  appeal  on  the  ground 
of  defects  in  the  undertaking,  the  motion  should  specify  the  par- 
ticular defect  complained  of;  but  in  case  it  does  not,  and  is  pre- 
sented and  argued  by  the  respective  counsel  as  though  it  were  suffi- 
cient, the  question  of  sufficiency  of  the  specification  cannot  be  raised 
for  the  first  time  in  this  court. 

6.  An  application  to  amend  an  undertaking  on  appeal  must  be 
made  before  the  motion   to  dismiss  the  appeal  has  been  granted. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict for  Ada  County.     Hon.  George  H.  Stewart,  Judge. 

Proceedings  for  probate  of  wilL    Application  denied.    Sus- 
tained. 
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Edwin  Snow  and  Harry  S.  Kessler,  for  Appellants. 

The  notice  of  motion  should  specify  with  particularity  the 
precise  grounds  upon  which  the  moving  party  will  base  his 
right  to  the  relief  sought,  and  a  noncompliance  with  this  rule 
is  a  suflBcient  ground  for  denying  the  motion.  (14  Ency.  of 
PI.  &  Pr.,  136,  and  cases  cited;  Esteems  Pleading,  4th  ed.,  sec. 
4401;  Sawyer  &  Briggs  v.  Schoonmaker,  8  How.  Pr.  198; 
Bailey  &  Southard  v.  Lane,  21  How.  Pr.  475 ;  Perkins  v.  Mead 
&  Brook,  22  How.  Pr.  476 ;  State  v.  Fry,  10  Mont.  407,  25  Pac. 
1055 ;  Donnelly  v.  Struven^  63  Cal.  182 ;  Freeborn  v,  Olazer, 
10  Cal.  337;  Loucks  v,  Edmondson,  18  Cal.  203;  De  Stafford 
V,  Oarley,  15  Colo.  32,  24  Pac.  580;  Omaha  Uphol.  Co,  v. 
Chauvin-Fant  Furn.  Co,,  18  Mont.  468,  45  Pac.  1087 ;  Scho- 
field  V.  Pope,  103  111.  138 ;  Archer  v.  Long,  35  S.  C.  585,  14  S. 
E.  24;  Garret  v,  Kansas  City  Coal  M.  Co.,  Ill  Mo.  279,  20  S. 
W.  25 ;  Cason  v,  Laney,  82  Tex.  317,  18  S.  W.  667 ;  Succession 
of  Theriot,  114  La.  611,  38  South.  471;  McDermed  v.  Judge, 
122  Ga.  28,  49  S.  E.  809 ;  Herman  v.  Hutchinson,  33  Or.  239, 
53  Pac.  489;  State  v.  Estes,  34  Or.  196,  51  Pac.  77,  52  Pac. 
576,  55  Pac.  25;  Healy  v.  Seward,  5  Wash.  319,  31  Pac.  874; 
Payne  v.  Spokane  Street  Ry,  Co.,  15  Wash.  522,  46  Pac.  1054, 
3  Cyc.  195,  196;  Bernard  v.  Sloan,  138  Cal.  746,  72  Pac.  360.) 

We  admit  the  undertaking  filed  failed  in  one  respect  to 
comply  with  the  statutory  requirements.  The  sureties  are  not 
obligated  to  pay  the  costs  ''on  a  dismissal"  of  the  appeals. 
Upon  the  authority  of  Jarman  v.  Bea,  129  Cal.  157,  61  Pac. 
790,  and  Hill  v.  Cassidy,  24  Mont.  108,  60  Pac.  811,  this  omis- 
sion, if  a  defect,  renders  the  undertaking  merely  insufficient 
and  not  void.  {Oray  v.  Amador  Co.,  ^1  Cal.  337;  Spreckels 
V.  Sj^eckels,  114  Cal.  60,  45  Pac.  1022;  Spelling  on  New  Trial 
and  Appellate  Practice,  sec.  748.) 

Where  a  challenge  to  the  sufficiency  of  an  undertaking  on 
appeal  is  sustained  by  the  supreme  court,  it  will  allow  ap- 
pellant to  file  a  new  undertaking  without  any  cross-motion 
for  leave  to  do  so;  and  hence  a  motion  for  leave  will  not  be 
denied  because  it  was  filed  after  a  motion  to  dismiss  for  in- 
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sufficient  undertaking.  (De  Stafford  v,  Bartley,  15  Colo.  32, 
24  Pac.  580;  Hendricks  &  McBerney  v.  Mason,  70  Ga.  523; 
McDermed  v.  Judge,  122  Ga.  28,  49  S.  E.  800;  Elwert  v.  Nor- 
ton, 34  Or.  567,  51  Pac.  1097,  59  Pac.  1118.) 

Johnson  &  Johnson,  for  Respondent. 

Objections  not  raised  in  the  trial  court  will  not  be  con- 
sidered on  appeal.  {Smith  v.  Sterling,  1  Idaho  (Prickett), 
128;  Ooodman  v.  Mining  Co.,  1  Idaho,  131;  Heilner  v.  Brown, 
2  Idaho  (Hash.),  263,  12  Pac.  903 ;  Murray  v.  Nixon,  10  Idaho, 
608,  79  Pac.  643;  Watson  v.  Molden,  10  Idaho,  570,  79  Pac. 
503;  Brady  v.  O'Brien,  23  Cal.  244;  Wadleigh  v.  Phelps,  147 
Gal.  541,  82  Pac.  200;  Beckwith  v,  Talbot,  2  Colo.  604;  Moline 
Plow  Co.  V.  Updyke,  48  Kan.  410,  29  Pac.  575 ;  Bishop  v.  Car- 
ter, 29  Iowa,  165;  Pick  v.  Olickman,  54  111.  App.  646;  Lan- 
caster V.  McDonald,  14  Or.  264,  12  Pac.  374 ;  Oerheart  Realty 
Co,  V.  Weiter,  108  Mo.  App.  248,  83  S.  W.  278;  Wells  v.  St. 
Dizier,  9  La.  Ann.  119.) 

The  undertaking  given  in  this  case  was  executed  by  only 
one  surety,  and  was  not  conditioned  that  the  appellant  would 
pay  all  dama?:es  and  costs  which  might  be  awarded  against 
her  on  the  dismissal  of  the  appeal.  (Duncan  v.  Times-Mirror 
Co.,  109  Cal.  602,  42  Pac.  147;  Estate  of  Fay,  126  Cal.  457, 
58  Pac.  936 ;  Duffy  v.  Oreenhaum,  72  Cal.  157,  12  Pac.  74,  13 
Pac.  323;  EUl  v.  Cassady,  24  Mont.  Ill,  112,  60  Pac.  811.) 

The  question  of  sufficiency  of  the  undertaking  on  appeal  has 
rot  been  properly  brought  before  this  court,  for  the  reason 
that  counsel,  who  was  present  when  the  motion  was  decided 
below,  did  not  except  to  the  decision  of  the  court  on  the  mo- 
tion nor  to  the  order  denying  leave  to  amend  the  undertaking, 
as  required  by  section  4824  of  the  Revised  Statutes.  {Pur- 
dum  V.  Taylor,  2  Idaho,  167,  9  Pac.  607  and  cases  cited.) 

The  statute  requires  a  bond  with  sufficient  sureties;  and  a 
single  surety  does  not  answer  its  demands.  (Van  Wezel  v. 
Van  Wezel,  3  Paige,  38;  North  American  Coal  Co.  v.  Dyett, 
4  Paige,  273;  Beebe  v.  Young,  13  Mich.  220,  221;  Harris  v. 
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Register,  70  Md.  109,  16  Atl.  386 ;  Appeal  of  Bartlett,  82  Me. 
210,  19  Atl.  170;  Nichols  v.  MacLean,  98  N.  Y.  458;  Bennet  v. 
Superior  Court,  113  Cal.  440,  45  Pac.  808.) 

The  request  by  appellant,  after  the  hearing  of  a  motion  to 
dismiss  an  appeal,  to  be  allowed  to  substitute  a  sufficient  ap- 
peal bond  for  a  bond  found  insufficient,  is  too  late,  and  will 
be  refused.  {Home  <&  Loan  Assn.  v.  Wilkins,  71  Cal.  626,  12 
Pac.  799;  McCormick  v.  Belvin,  96  Cal.  182,  31  Pac.  16;  Ben- 
net  V,  Superior  Court,  113  Cal.  442,  45  Pac.  808 ;  Zane  v,  De 
Onativia,  135  Cal.  440,  442,  67  Pac.  685;  Hennessey  v.  Reed, 
15  Colo.  App.  56,  60  Pac.  955.) 

The  two  orders  described  in  appellants'  notice  of  appeal  are 
not  appealable,  as  they  are  not  included  in  section  4807,  Re- 
vised Statutes. 

The  court  below  sustained  plaintiff's  motion  to  dismiss  de- 
fendant's appeal  from  the  probate  court.  This  is  not  a  final 
judgment  nor  a  special  order  made  after  final  judgment. 
{Durant  v.  Comegys,  3  Idaho,  67,  35  Am.  St.  Rep.  267,  26  Pac. 
755;  Ah  Kle  v.  McLean,  3  Idaho,  70,  26  Pac.  937;  Theissen  v. 
Riggs,  5  Idaho,  21,  46  Pac.  829 ;  Connell  v.  Warren,  3  Idaho, 
117,  27  Pac.  730.) 

The  '* order  rejecting  probate  of  will,''  the  '* notice  of  ap- 
peal" from  the  probate  to  the  district  court,  and  the  **  minutes 
of  the  court,"  are  not  part  of  the  judgment-roll.  (Rev.  Stats. 
sec.  4456,  subd.  2;  Williams  v.  Boise  Ba^n  Min.  &  Develop- 
ment  Co.,  11  Idaho,  233,  81  Pac.  646.) 

SULLIVAN,  J. — This  appeal  is  from  an  order  and  judg- 
ment dismissing  an  appeal  from  a  judgment  rendered  by 
the  probate  court  of  Ada  county,  and  from  an  order  denying 
a  motion  for  leave  to  amend  the  undertaking  on  appeal,  from 
the  probate  court  to  .the  district  court.  The  appellant  filed 
in  the  probate  court  of  Ada  county  her  petition  for  the  probate 
of  the  will  of  John  D.  Paige,  deceased.  A  petition  in  opposi- 
tion to  the  probate  of  said  will  was  filed  in  said  court ;  there- 
after said  matter  came  on  to  be  heard,  and  after  the  hearing 
the  probate  court  made  an  order  that  said  will  be  not  admit- 
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ted  to  probate ;  thereafter  the  petitioner  took  an  appeal  there- 
from to  the  district  court  and  filed  an  undertaking  on  ap- 
peal ;  thereafter  the  respondent  moved  to  dismiss  such  appeal 
on  the  ground  that  no  undertaking  on  appeal  had  been  filed, 
as  required  by  law,  and  for  the  further  reason  that  the  order 
appealed  from  was  not  an  appealable  order.  Said  motion  was 
sustained  by  the  court  and  upon  the  announcement  of  the  de- 
cision, counsel  for  the  appellant  moved  the  court  for  leave  to 
amend  her  undertaking  on  appeal.  Said  motion  was  denied 
by  the  court.  Thereafter  judgment  was  entered  'dismissing 
the  appeal.  Two  errors  are  assigned:  (1)  That  the  court 
erred  in  sustaining  the  motion  to  dismiss  the  appeal;  (2) 
Erred  in  denying  defendant's  motion  to  amend  her  under- 
taking on  appeal. 

In  limine,  we  are  met  with  a  motion  to  dismiss  the  appeals 
from  the  *'two  orders  described  in  appellant's  notice  of  ap- 
peal," on  the  ground  that  they  are  not  appealable  orders  un- 
der the  provisions  of  section  4807  of  the  Revised  Statutes  of 
1887.  That  section  provides  from  what  orders  and  judg- 
ments an  appeal  may  be  taken  from  the  district  court  to  the 
supreme  court,  and  neither  of  the  orders  mentioned  in  said 
notice  of  appeal  are  mentioned  in  said  section.  Under  the 
provisions  of  section  4831  of  the  Revised  Statutes,  an  appeal 
may  be  taken  to  the  district  court  from  a  judgment  or  order 
of  the  probate  court  in  probate  matters,  among  other  or- 
ders that  of  admitting  or  refusing  to  admit  a  will  to  pro- 
bate. But  the  provisions  of  that  section  do  not  apply  to  ap- 
peals from  the  district  court  to  the  supreme  court.  Clearly, 
the  district  court  erred  when  it  held  that  the  order  of  the  pro- 
bate court  refusing  to  admit  said  will  to  probate  was  not  an 
appealable  order.  The  notice  of  appeal  from  the  district 
court  to  the  supreme  court  states  that  the  appellant  appeals 
from  the  order  of  the  district  court  sustaining  plaintiff's  mo- 
tion to  dismiss  plaintiff's  appeal  from  the  probate  court,  and 
also  appeals  from  the  order  of  said  district  court  denying  de- 
fendant's motion  for  leave  to  amend  the  undertaking  on  ap- 
peal from  the  probate  court.     The  appellant  also  appeals  from 
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the  judgment  of  dismissal  in  said  matter,  thus  attempting  an 
appeal  from  two  orders  and  the  judgment.  If  the  record  is 
in  proper  shape,  this  court  may  pass  upon  the  action  of  the 
court  in  dismissing  the  appeal  from  the  probate  court  and 
denying  defendant's  motion  for  leave  to  amend  his  under- 
taking on  appeal,  for  all  interlocutory  orders  made  prior  to 
judgment  may  be  reviewed  on  an  appeal  from  the  judgment. 
if  such  appeal  is  taken  in  seasonable  time  and  the  ruling  of 
the  court  on  such  orders  properly  presented  by  the  record. 
Said  orders  not  being  appealable  orders,  we  have  before  us 
only  the  appeal  from  the  judgment,  and  the  question  arises 
whether  the  record  properly  presents  for  decision  the  rul- 
ings or  orders  complained  of.  This  being  an  appeal  from 
the  judgment  rendered  on  an  appeal  from  the  probate  court 
under  the  provisions  of  section  4819  of  the  Revised  Statutes, 
the  appellant  must  furnish  this  court  with  a  copy  of  the  no- 
tice of  appeal,  of  the  judgment  or  order  appealed  from,  and 
of  the  papers  used  on  the  hearing  in  the  court  below;  and 
section  2841  of  the  Revised  Statutes  provides  that  the  copies 
of  such  papers  must  be  certified  to  be  correct  by  the  clerk  or 
the  attomej^.  The  record  contains  a  stipulation  by  counsel 
for  the  respective  parties  to  the  effect  that  the  transcript  con- 
tains full,  true  and  correct  copies  of  the  notice  of  appeal,  of 
the  judgment  appealed  from,  of  the  minutes  of  the  court, 
and  of  all  papers  used  on  the  hearing  of  plaintiff's  motion  to 
dismisB  the  appeal  in  the  court  below.  We  find  contained  in 
the  transcript  the  minutes  of  the  district  court,  and  counsel 
for  defendant  moves  to  strike  them  out  on  the  ground  that 
they  are  no  part  of  the  papers  required  by  the  provisions  of 
section  4819  to  the  Revised  Statutes  to  be  furnished  to  the 
court  on  this  appeal,  as  said  minutes  were  not  preserved  by 
bill  of  exceptions.  Said  motion  is  well  taken,  and  the  minutes 
must  be  stricken  out,  as  said  section  of  the  statute  does  not 
mention  the  minutes  of  the  court  among  those  papers  required 
to  be  furnished  on  appeal.  As  bearing  on  the  question,  see 
Williams  v.  Boise  Basin  Milling  &  Dev.  Co.,  11  Idaho,  233,  81 
Pac.  646. 
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It  appears  that  the  motion  made  in  the  district  court  to 
dismiss  the  appeal  from  the  probate  court,  on  the  groimd  that 
no  undertaking  on  appeal  had  been  filed  as  required  by  law, 
after  argument  by  respective  counsel  was  submitted  to  the 
court  for  its  decision,  and  several  daj^  thereafter  the  court 
sustained  the  motion.  After  the  motion  had  been  sustained 
dismissing  the  appeal,  counsel  for  appellant  asked  permission 
to  amend  the  undertaking,  which  was  denied  by  the  court. 
There  was  no  error  in  this  action  of  the  court  as  the  case  had 
been  dismissed  when  the  application  was  made,  although  made 
as  soon  as  the  motion  was  sustained.  If  one  desires  to  amend 
a  defective  undertaking,  application  must  be  made  in  time 
and' before  the  court  sustains  a  motion  to  dismiss. 

Counsel  for  appellant  lays  much  stress  upon  the  point  that 
the  motion  to  dismiss  does  not  specify  the  particular  in  which 
the  undertaking  is  defective,  and  cites  a  number  of  authori- 
ties sustaining  the  proposition  that  **The  notice  of  motion 
should  specify  with  particularity  the  precise  grounds  upon 
which  the  moving  party  will  base  his  right  to  the  relief  sought, 
and  a  noncompliance  with  this  rule  is  sufficient  ground  for 
denying  the  motion.'*  We  recognize  the  force  and  justice 
of  that  rule,  but  in  order  to  take  advantage  of  it,  counsel  op- 
posing the  motion  should  object  on  that  ground  in  season- 
able time,  and  cannot,  for  the  first  time,  raise  the  objection 
in  this  court,  as  it  would  be  unjust  to  the  trial  court.  If 
counsel  proceeds  to  argue  the  motion  and  proceeds  as  though 
it  specified  sufficiently  the  points  made  against  the  undertak- 
ing, it  would  be  unjust  and  unfair  to  permit  him,  for  the  first 
time,  to  raise  that  objection  in  the  appellate  court.  {Jack- 
son V,  Barrett,  post,  p.  465,  86  Pac.  270.)  The  trial  court, 
therefore,  did  not  err  in  refusing  to  permit  the  appellant  to 
amend  her  undertaking  on  appeal  after  the  motion  to  dis- 
miss had  been  sustained.  The  court  no  doubt  would  have 
permitted  an  amendment  if  application  therefor  had  been 
made  prior  to  the  decision  on  the  motion  to  dismiss.  The 
judgment  is  sustained,  with  costs  in  favor  of  the  respondent 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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ON  REHEARINQ. 
(July  18,  1906.) 

STOCKSLAGER,  C.  J.— A  petition  for  a  rehearing  has 
been  filed  in  this  case,  wherein  it  is  contended  that  this  court 
did  not  pass  upon  the  sufficiency  of  the  undertaking  on  ap- 
peal. While  it  is  true  that  we  did  not  point  out  specifically 
wherein  the  undertaking  was  insufficient,  this  court  held  that 
an  application  to  amend  an  undertaking  on  appeal  must  be 
made  before  the  motion  to  dismiss  the  appeal  has  been  granted, 
thereby,  inferentially  at  least,  holding  that  said  undertaking 
was  insufficient.     As  a  matter  of  fact  it  is  clearly  so. 

Under  the  provisions  of  an  act  approved  March  11,  1903 
(Sess.  Laws,  p.  372),  regulating  appeals  from  probate  to  dis- 
trict courts,  it  is  provided,  among  other  things,  that  the  un- 
dertaking must  be  in  writing,  with  at  least  two  sureties  **to 
the  effect  that  the  appellant  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the  appeal  or  on  a 
dismissal  thereof  not  exceeding  one  hundred  dollars."  The 
undertaking  under  consideration  fails  to  provide  that  the  ap- 
pellant will  pay  all  damages  and  costs  which  may  be  awarded 
against  him  '^on  a  dismissal  thereof,"  and  is  insufficient  in 
that  respect  as  held  by  a  majority  of  the  court  in  Jackson  v. 
Barrett,  post,  p.  465,  86  Pac.  270.  And  this  court  held  that 
after  the  motion  to  dismiss  had  been  granted,  it  was  then  too 
late  to  amend.  That  being  true,  we  find  nothing  in  the  peti- 
tion that  would  justify  us  in  granting  a  rehearing.  A  re- 
hearing is  therefore  denied. 

Ailshie,  J.,  and  Sullivan,  J.,  concur.  / 

Idaho,  Vol.  12—27 
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(June  16,  1906.) 

WM.  S.  ANDERSON,  Respondent,  v.  PERGUSONBACH 
SHEEP  COMPANY,  AppeUant 

[86  Pftc.  41.] 

Costs  and  Disbursements — Mileage  or  Witnesses — ^Witness'  Fees 
FOB  Husband  or  Wife  of  Litigant. 

1.  The  party  in  whose  favor  a  judgment  is  recovered  is  entitled 
to  have  costs  taxed  for  mileage  of  witnesses  who  reside  in  an  ad- 
joining county  and  more  than  thirty  miles  from  the  place  of  trial, 
and  who  have  attended  the  trial  in  response  to  a  subpoena  or  on 
request  of  the  party  producing  the  witnesses. 

2.  Under  the  provisions  of  section  6039,  Bevised  Statutes,  a  witness 
who  resides  in  an  adjoining  county  and  more  than  thirty  miles 
from  the  place  of  trial,  is  not  obliged  to  attend  in  response  to  a 
subpoena;  but  the  privilege  of  disobeying  the  subpoena  is  personal 
to  the  witness,  and  if  he  sees  fit  to  waive  the  privilege  and  attend 
and  testify,  he  is  entitled  to  his  mileage  for  actual  and  necessary 
travel  within  the  state,  the  same  as  any  other  witness  who  has  at- 
tended under  compulsory  process. 

3.  The  wife  of  a  litigant  is  entitled  to  mileage  and  per  diem  the 
same  as  any  other  witness  would  be  for  the  same  tmvel  and  attend- 
ance. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.     Hon.  George  H.  Stewart,  Judge. 

From  an  order  taxing  costs  in  favor  of  plaintiff,  defendant 
appealed.    Affirmed. 

Richards  &  Haga,  for  Appellant. 

Where  a  witness  resides  and  is  served  out  of  the  county 
and  more  than  thirty  miles  from  the  place  of  trial,  his  mileage 
fees  cannot  be  taxed  against  the  losing  party.  (Mylius  v. 
Si,  Louis  etc.  R.  Co.,  31  Kan.  232,  1  Pac.  619 ;  Hereford  v. 
O'Connor,  5  Ariz.  258,  52  Pac.  471;  Sapp  v.  King,  66  Tex. 
570,  1  S.  W.  466;  Marks  v.  Fields    (Tex.  Civ.  App.),  29  S. 
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W.  664;  Whitehead  v.  Breckinridge,  5  Ind.  Ter.  133,  82  S. 
W.  698;  Meagher  v.  Van  Sant,  18  Nev.  230,  2  Pac.  57.) 

These  eases  are  all  squarely  in  point  and  in  favor  of  ap- 
pellant's contention  upon  statutes  entirely  similar  to  the 
Idaho  statutes.  (See,  also,  Hereford  v.  0 'Conner,  5  Ariz. 
258,  52  Pac.  471;  State  v.  Willis,  79  Iowa,  326,  44  N.  W. 
699 ;  Fisher  v.  Burlington  etc.  By.  Co,,  104  Iowa,  588,  73  N. 
W.  1070.) 

The  rule  in  the  federal  courts  is  clearly  stated  in  30  Ameri- 
can and  English  Encyclopedia  of  Law,  second  edition,  1176. 

"The  true  rule  as  gleaned  from  all  the  authorities  is  sub- 
stantially to  the  effect  that  the  acts  of  Congress  were  intended 
to,  and  do,  allow  mileage  to  witnesses  to  the  full  extent  of 
the  distance  that  could  be  legally  reached  by  subpoena,  or,  in 
other  words,  mileage  is  allowed  to  any  place  within  the  dis- 
trict or  to  any  point  without  the  district  to  the  extent  of  one 
hundred  miles  from  the  place  where  the  court  is  held."  (East- 
man  v.  Sherry,  37  Fed.  846;  Smith  v.  Chicago  etc.  By,  Co,, 
38  Fed.  321.) 

Where  a  wife  is  a  witness  on  behalf  of  her  husband,  no 
fees,  per  diem  or  mileage  should  be  taxed  against  the  losing 
party. 

Fees  allowed  to  either  while  acting  as  a  witness  for  the 
other,  when  a  party  to  the  suit,  would,  in  legal  effect,  be  al- 
lowing witness  fees  to  the  party.  {Cole  v.  Angel  (Tex.  Civ. 
App.),  28  S.  W.  93;  Hereford  v.  0 'Conner,  5  Ariz.  258,  52 
Pac.  471.) 

Perky  &  Blaine,  for  Respondent, 

Statutes  like  our  section  6039  of  the  Revised  Statutes  of 
1887  are  enacted  for  the  benefit  of  the  witness,  which  he  can 
waive  at  will,  and  if  he  does  so  waive  such  privilege,  the  party 
procuring  his  attendance,  if  he  prevails,  can  have  his  per 
diem  attendance  and  mileage  taxed  as  costs  against  the  losing 
party.  The  items  for  the  attendtmce  and  mileage  of  wit- 
nesses coming  from  beyond  the  limit  prescribed  by  law  as  the 
distance  within  which  they  could  be  compelled  to  come  were 
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properly  included  in  the  memorandum  of  costs  claimed  by 
the  prevailing  party  and  properly  taxed  as  such.  (Jfc- 
Olauflin  v.  Warmser,  28  Mont.  177,  72  Pac.  428.) 

Under  our  statute  a  subpoena  is  unnecessary,  and  costs 
could  be  taxed  for  the  attendance  and  mileage  if  he  came  at 
the  mere  request  of  the  prevailing  party.  (Crawford  v.  Abrti- 
Jiam,  2  Or.  166;  dissenting  opinion  of  Chief  Justice  Hawley 
in  Meagher  v.  Van  Zandt,  supra;  Farmer  v,  Storer,  11  Pick. 
(Mass.)  241;  United  States  v,  Sanborn,  28  Fed.  299;  Chris- 
tainsen  v.  Union  Trunk  Line,  6  Wash.  75,  32  Pac.  1018; 
Wheeler  v.  Lozee,  12  How.  Pr.  488.) 

Under  a  statute  like  ours,  where  a  witness  living  be3^nd 
the  distance  within  which  he  could  be  compelled  to  attend 
court  in  answer  to  a  subpoena  appears  in  response  thereto, 
and  his  testimony  is  taken  at  the  trial,  the  party  producing 
such  witness  is  entitled,  if  he  be  successful,  to  have  the  per 
diem  fees  and  mileage  of  such  witness  taxed  against  the  los- 
ing party.  (Briggs  v,  Rumeley,  96  Iowa,  202,  64  N.  W.  784; 
Iowa  Code  of  1873,  sec.  3673;  Iowa  Ann.  Code  of  1897,  sec. 
4660;  Alexander  v.  Harrison,  2  Ind.  App.  47,  28  N.  E.  119; 
United  States  v,  Sanborn,  28  Fed.  299;  Cahn  v.  Monroe,  29 
Fed.  675 ;  subdivision  11  of  par.  19,  and  authorities  cited  in 
note  44,  11  Cyc.  120,  121.) 

The  prevailing  party,  who  produced  his  wife  as  a  witness 
may  tax  her  per  diem  and  mileage  fees  against  the  losing 
party.     {GHffith  v.  Montandon,  4  Idaho,  80,  35  Pac.  704.) 

AILSHIE,  J. — This  is  an  appeal  from  an  order  taxing 
costs.  The  principal  question  presented  for  our  determina- 
tion is:  Can  a  successful  litigant  include  in  his  cost-bill  mile- 
age for  witnesses  who  were  subpoenaed  in  a  county  other  than 
the.  one  in  which  the  trial  took  place,  and  who  reside  more 
than  thirty  miles  from  the  place  of  trial  t  Section  6039,  B«- 
vised  Statutes,  provides  that:  "A  witness  is  not  obliged  to  at- 
tend as  a  witness  befoi'e  any  court,  judge,  justice,  or  any 
other  officer,  out  of  the  county  in  which  he  resides,  unless  the 
^distance  be  less  than  thirty  miles  from  his  place  of  residence 


Digitized  by 


Google 


June,  1906.]     Andebson  v.  PuRausoN-BACH  Sheep  Co.     421 

Opinion  of  the  Court — Ailshie,  J. 

to  the  place  of  trial."  It  is  provided  by  section  6035,  Be- 
yised  Statutes,  that:  ''The  process  by  which  the  attendance 
of  a  witness  is  required  is  a  subpoena."  Section  6  of  the 
act  of  February  10,  1889  (Sess.  Laws  1889,  p.  216),  provides 
for  the  taking  of  a  deposition  of  a  witness  who  resides  out 
of  the  county  and  more  than  thirty  miles  from  the  place  of 
trial.  Section  6139,  Revised  Statutes,  is  as  follows:  "Wit- 
nesses in  civil  actions  in  the  district  court,  or  before  any  ref- 
eree or  commissioners  thereof,  are  entitled  to  receive  three 
dollars  per  day  for  each  day's  actual  attendance,  and  twenty- 
five  cents  per  mile  one  way;  to  be  taxed  as  costs  against  the 
losing  party."  The  statute  (Rev.  Stats.,  sec.  4912,  as 
amended)  authorizes  a  party  who  obtains  judgment  in  his 
favor  to  have  taxed  against  the  defendant  all  ''items  of  his 
costs  and  necessary  disbursements  in  the  action  ....  neces- 
sarily incurred."  •  It  is  contended  by  appellant  that  since  a 
witness  who  resides  in  another  county  and  more  than  thirty 
miles  from  the  place  of  trial  is  not  obliged  or  compelled  to 
attend,  and  since  his  deposition  may  be  taken  under  the  stat- 
ute, that  therefore  the  successful  party  cannot  recover  mile- 
age for  such  witness.  The  respondent  insists,  on  the  other 
hand,  that  the  statute  exempting  a  witness  from  attending 
who  resides  out  of  the  county,  and  more  than  thirty  miles  dis- 
tant from  the  place  of  trial,  is  purely  a  personal  privilege 
granted  the  witness,  and  one  of  which  the  litigant  cannot  take 
advantage,  and  of  which  no  one  else  can  complain  in  case  the 
witness  sees  fit  to  waive  and  forego  the  privilege  granted  him. 
As  will  be  seen  from  the  foregoing  provisions  of  the  stat- 
ute, a  successful  litigant  is  entitled  to  recover  his  costs  and 
disbursements  from  the  defeated  party.  It  is  also  provided 
that  "witnesses"  shall  receive  their  per  diem  and  mileage. 
No  distinction  is  made  by  section  6139,  Revised  Statutes, 
among  witnesses,  nor  is  it  provided  that  any  one  class  of  wit- 
nesses shall  receive  mileage  and  others  not  receive  it.  The 
statute  does  not  require  as  a  condition  precedent  to  the  re- 
covery of  mileage  by  the  witness  that  he  should  have  been 
obliged  to  attend,  or  that  he  should  have  been  subpoenaed. 
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The  only  test  that  seems  to  be  required  is:  Was  he  a  witness? 
There  is  no  doubt  but  that  a  witness  who  attends  a  trial,  on 
the  request  of  a  litigant,  from  any  part  of  the  state,  may  re- 
cover from  the  party  who  procured  his  attendance  a  reason- 
able compensation  therefor.  If  the  witness  can  recover  com- 
pensation from  the  litigant  who  procured  his  attendance,  the 
sum  so  paid  would  undoubtedly  be  a  **  necessary  cost  or  dis- 
bursement" in  the  action,  and  we  can  see  no- valid  reason  why 
the  litigant,  if  successful,  should  not  recover  such  a  cost  and 
disbursement  from  the  defeated  party. 

Again,  while  every  person  is  presumed  to  know  the  law,  it 
is  a  matter  of  conunon  notoriety  that  a  great  number  of  peo- 
ple who  are  subpoenaed  as  witnesses  are  not  in  fact  aware 
that  they  are  not  compelled  to  attend  if  the  trial  is  to  take 
place  beyond  the  county  in  which  they  reside.  The  service 
of  a  subpoena  duly  and  regularly  issued  from  a  court  of  com- 
petent jurisdiction  exerts  a  strong  persuasive  influence  over 
the  mind  of  the  average  witness,  and  is  in  ordinary  instances 
calculated  to  induce  the  attendance  of  the  witness,  even  though 
the  litigant  may  not  personally  see  him  and  request  him  to 
attend.  We  are  aware  of  the  fact  that  the  courts,  both  state 
and  federal,  have  held  variously  under  similar  statutory  pro- 
visions, and  the  authorities  are  in  irreconcilable  conflict  upon 
this  question.  (See  11  Cyc.  120,  and  notes,  40-44;  30  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  1175,  and  notes,  2-9;  Raft 
River  etc.  Co,  v.  Lang  ford,  6  Idaho,  33,  51  Pac.  1027;  Mc- 
Laughlin V.  Wormser,  28  Mont.  177,  72  Pac.  428;  Perry  v. 
Howe  Co-operative  Creamery  Co,,  125  Iowa,  415,  101  N.  W. 
151;  2  Words  and  Phrases,  1633.)  We  are  strongly  per- 
suaded that  the  purpose  and  intent  of  the  statute,  as  well  as 
the  reason  and  justice  of  the  case,  demand  a  construction  that 
will  allow  the  recovery  of  mileage  for  witnesses  who  have  at- 
tended from  any  point  within  the  jurisdiction  of  the  state. 
It  is  a  self-evident  proposition  to  every  court  and  lawyer  that 
the  personal  presence  and  testimony  of  a  witness  is  preferable 
in  every  instance,  and  that  depositions,  on  the  other  hand, 
are  very  unsatisfactory.    If  a  litigant  can  procure  the  per- 
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sonal  attendance  of  a  witness,  even  though  he  be  beyond  the 
compulsory  prooess  of  the  court,  so  long  as  he  is  within  the 
jurisdiction  of  the  state,  we  think  the  courts  should  encourage 
him  in  attending  and  allow  mileage  therefor.  Of  course,  fees 
could  not  be  allowed  for  the  service  of  a  subpoena  in  cases 
where  the  subpoena  does  not  amount  to  compulsory  process, 
and  where  the  witness  may  disregard  it.  It  is  true  that  mile- 
age is  excessive  in  this  state,  and  that  in  many  instances  it 
might  be  very  burdensome  to  litigants,  but  that  is  one  of  the 
necessary  attendants  upon  litigation,  and  one  of  the  burdens 
that  must  be  borne  by  those  who  engage  in  litigation  and  are 
found  to  be  in  the  wrong  on  the  questions  over  which  they 
are  litigating. 

It  is  also  contended  in  this  case  that  the  lower  court  erred 
in  allowing  per  diem  and  mileage  in  favor  of  respondent  for 
the  attendance  of  his  wife  as  a  witness  on  the  trial  of  the  case. 
Counsel  cite  Hereford  v.  O'Connor,  5  Ariz.  258,  52  Pac.  471, 
and  Cole  v.  Angel  (Tex.  Civ.  App.),  28  S.  W.  93,  in  sup- 
port of  the  position  that  neither  a  husband  nor  wife  is  en- 
titled to  fees  while  attending  court  as  a  witness  for  each  other. 
This  question,  however,  has  been  squarely  passed  upon  by 
this  court  in  Oriffith  v.  Montandon,  4  Idaho,  80,  35  Pac.  704, 
where  the  court  said:  "The  appellant  objects  to  the  allow- 
ance of  per  diem  compensation  and  mileage  to  the  mother 
and  wife  of  the  plaintiflF,  but  admits  that  they  were  in  actual 
attendance  three  days.  Section  6139  of  the  Revised  Statutes 
of  1887  provides  that  witnesses  in  civil  actions  are  entitled 
to  receive  three  dollars  for  each  day's  actual  attendance,  and 
twenty-five  cents  per  mile  one  way.  No  exception  is  made 
because  a  witness  may  happen  to  be  a  wife  or  mother  of  the 
party  calling  them.'*  Such  fees  were  accordingly  allowed  in 
that  case,  and  we  see  no  reason  for  changing  the  rule  there 
announced.  It  is  ordinarily  just  as  expensive  and  incon- 
venient for  a  wife  or  other  relative  to  attend  as  a  witness  as  it 
is  for  a  stranger,  and  she  should  be  allowed  her  mileage  and 
per  diem  the  same  as  any  other  witness.  While  the  wife  is, 
in  a  sense,  interested  in  an  action  prosecuted  or  defended  by 
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her  husband,  it  is  not  such  a  legal  interest  as  will  prevent  the 
recovery  of  witness  fees  where  she  is  a  necessary  or  material 
witness  in  the  case.  We  find  no  error  in  the  order  and  judg- 
ment appealed  from  and  the  same  will  be  afiSrmed,  and  it  is  so 
ordered.     Costs  awarded  in  favor  of  respondents. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(June  19,  1906.) 

STATE,  Respondent,  v.  WILLIAMHENRY  HICKS  BOND, 

Appellant. 

[86  Pac.  43.] 

Pbeliminary  Examination — Motion  to  Set  Aside  Information — Oo«- 

EOBORATION    OF    ACCOMPLICE — SUFFICIENCY    OF    EVIDENCE — INSTRUC- 
TIONS— Erroneous  Instructions — Newly  Discovered  Evidence. 

1.  Where  two  parties  are  separately  charged  with  a  felony,  upon 
the  preliminary  examination  of  one,  the  other  is  called  as  a  witness 
on  behalf  of  the  prosecution,  he  may  refuse  to  answer  any  ques- 
tions either  on  his  examination  in  chief  or  on  cross-examination  that 
would  tend  in  the  least  to  incriminate  him. 

2.  A  motion  to  set  aside  the  information  on  the  ground  that  the 
witness  or  accomplice  refused  to  answer  certain  questions  on  cross- 
examination  at  the  preliminary  examination  that  in  the  opinion 
of  the  witness  tended  to  incriminate  her,  will  not  be  sustained. 

3.  Under  the  provisions  of  section  7871,  Revised  Statutes,  an 
accomplice  must  be  corroborated  on  some  material  fact  or  circum- 
stance which  tends  to  connect  the  defendant  with  the  commission  of 
the  offense,  independent  of  the  evidence  of  the  accomplice. 

4.  Where  there  are  disputed  facts  submitted  to  a  jury,  their  ver- 
dict will  not  be  disturbed  by  this  court,  unless  it  is  apparent  from 
the  record  that  their  verdict  is  unwarranted  by  the  evidence.  Held, 
the  evidence  sufficient  in  this  case  to  support  the  verdict. 

5.  Where  the  instructions,  taken  as  a  whole,  amply  and  fully 
state  the  law  of  the  case,  the  judgment  will  not  be  reversed,  it 
being  the  duty  of  the  jury  to  consider  the  entire  charge,  even  though 
there  may  have  been  an  instruction  partially  erroneous,  where  it  is 
evident  that  such  instructions  did  not  mislead  the  jury. 
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6.  Where  it  if  shown  that  the  court  erroneously  instrueted  the 
jnrj  that  thej  ''should  act  upon  the  eyidence  of  an  accomplice 
with  great  care  and  caution,  and  subject  it  to  careful  examination 
in  the  light  of  all  the  evidence  in  the  case,  and  the  jury  ought 
not  to  convict  upon  such  testimony  alone,  unless  after  a  careful 
examination  of  such  testimony  they  are  satisfied,  beyond  all  reason- 
able doubt,  of  its  truth,"  is  not  sufficient  ground  for  a  reversal 
of  the  judgment  where  it  is  shown  the  court  had  twice  given  the 
statutory  instruction  that  the  accomplice  must  be  corroborated,  and 
it  is  shown  that  the  accomplice  has  been  corroborated. 

7.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 
covered evidence,  unless  it  is  shown  that  the  introduction  of  such 
evidence  might  change  the  result  of  the  verdict  of  the  jury  in 
another  trial,  and  sufficient  reason  must  be  shown  why  such  evidence 
could  not  have  been  presented  at  the  former  triaL 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  Third  Judicial  Dis- 
trict for  Ada  County.    Hon.  George  H.  Stewart,  Judge. 

Appellant  was  prosecuted  in  the  lower  court  on  information 
of  the  prosecuting  attorney  charging  him  with  murder,  and 
was  found  guilty  of  murder  in  the  first  degree.  Judgment 
pronouncing  the  death  penalty  was  entered,  from  which  and 
an  order  overruling  a.  motion  for  a  new  trial,  the  appeal  is 
taken.    Affirmed, 

Silas  W.  Moody  and  Perky  &  Blaine,  for  Appellant. 

Whenever  corroboration  of  the  testimony  of  an  accomplice 
is  required  it  must  be  as  to  material  facts.  {Kenyan  v.  Peo- 
ple, 26  N.  Y.  203,  84  Am.  Dec.  177;  People  v,  Plath,  100  N. 
Y.  593,  53  Am.  St.  Rep.  236,  3  N.  E.  790;  People  v.  Courtney, 
28  Hun  (N.  Y.),  589;  People  v,  Williams,  29  Hun  (N.  Y), 
520;  State  v.  Spencer,  15  Utah,  49,  49  Pac.  302;  People  v. 
Thompson,  50  Cal.  480;  People  v.  Morton,  139  Cal.  719,  724, 
73  Pac.  609;  Frazer  v.  People,  54  Barb.  310;  People  v.  Koen- 
ing,  99  Cal.  574,  576,  34  Pac.  238.) 

The  accomplice  having  gone  upon  the  stand  and  disclosed 
matters  which  she  might  have  refused  to  answer,  she  waived 
her  privilege,  and  defendant  had  the  right  to  cross-examine 
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her  thoroughly  upon  all  matters  connected  with  her  direct 
examination.  (State  v.  Larkin,  5  Idaho,  200,  47  Pac.  945.) 
In  no  event  should  her  counsel  have  been  permitted  to  make 
the  claim  of  privilege  for  her,  the  rule  being  that  the  claim  is 
for  the  witness  alone  to  assert.  (1  Greenleaf  on  Evidence, 
16th  ed.,  613;  Underbill  on  Criminal  Evidence,  304;  State  v. 
Kent  (State  v.  Poficoast),  5  N.  Dak.  516,  67  N.  W. 
1052,  35  L.  R.  A.  518;  State  v.  Wentworth,  65  Me.  234,  20 
Am.  Rep.  688.) 

After  the  court  instructs  the  witness  that  he  need  not  an- 
swer, as  was  done  by  the  magistrate  in  this  case,  the  witness 
may  then  answer  if  he  choose  to  do  so,  and  if  after  such  cau- 
tion he  answers  the  question  fully,  he  may  then  be  compelled 
to  divulge  every  detail  of  the  incriminating  transaction. 
(Underbill  on  Criminal  Evidence,  sec.  247,  citing  Williams 
V.  State,  98  Ala.  52,  13  South.  333 ;  Commonwealth  v.  Pratt, 
126  Mass.  462;  State  v.  Van  Winkle,  80  Iowa,  15,  45  N.  W. 
388 ;  3  Rice  on  Criminal  Evidence,  517,  518,  521,  citing  Com- 
monwealth V.  Price,  10  Gray,  472,  71  Am.  Dec.  688;  State 
V.  Foster,  23  N.  H.  348,  55  Am.  Dec.  191;  Foster  v.  Pierce, 
11  Cush.  437,  59  Am.  Dec.  \b2y  Foster  v.  People,  18  Mich. 
276;  State  v,  Ober,  52  N.  H.  459,  13  Am.  Rep.  88.) 

An  accomplice  is  not  entitled  to  the  same  privilege  as  an 
ordinary  witness.  {Alderman  v.  Epole,  4  Mich.  414,  9  Am. 
Dec.  321.)  Great  latitude  should  be  allowed  in  the  cross-ex- 
amination of  an  accomplice.  (3  Rice  on  Criminal  Evidence, 
517.) 

The  right  to  cross-examine  witnesses  is  a  substantial  right 
of  great  advantage  to  the  accused,  which,  if  denied,  deprives 
him  of  a  valuable  right.  {Matter  of  Oessner,  53  How.  Pr. 
(N.  Y.)   519.) 

A  correct  instruction  cannot  be  said  to  modify  or  supple- 
ment a  wrong  one,  as  is  the  case  where  they  are  not  con- 
tradictory. (Hughes'  Instructions  to  Juries,  sec.  247,  and 
cases  cited;  Lufkins  v.  Collins,  2  Idaho,  152,  7  Pac.  95;  Holt 
V,  Spokane  B.  R,  Co.,  3  Idaho,  703,  35  Pac.  39;  State  v.  Wehb, 
G  Idaho,  428,  55  Pac.  892.) 
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The  giving  of  two  instructions  widely  difiEering  from  each 
other  on  the  same  vital  point  in  issue  in  a  case  is  such  error 
that  a  new  trial  will  be  given.  An  absolute  misstatement  of 
the  law  in  giving  instructions  is  not  corrected  by  properly 
stating  the  law  in  other  instructions.  (Hughes'  Instructions 
to  Juries,  sec.  248;  Sackett's  Instructions  to  Juries,  2d  ed., 
sec.  27,  and  cases  cited;  Mackey  v.  People,  2  Colo.  13;  Peo- 
ple V.  Campbell,  30  Cal.  312;  Clair  v.  People,  9  Colo.  122,  10 
Pac.  799.) 

And  it  must  afSrmatively  appear  that  an  error  in  a  charge 
did  not  prejudice  defendant,  or  it  is  cause  for  reversal. 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow,  Ghas.  P. 
Koelsch,  County  Attorney,  and  H,  L.  Fisher,  for  Respondent. 

The  case  of  an  accused  in  a  criminal  trial  who  voluntarily 
takes  the  stand  is  different  from  that  of  the  ordinary  wit- 
ness. Here  his  privilege  has  protected  him  from  being  asked 
even  a  single  question,  for  the  reason  that  no  relevant  fact 
that  could  be  inquired  about  would  not  tend  to  criminate  him. 
(4  Wigmore  on  Evidence,  3153,  par.  2276.)  But  a  witness 
situated  as  Mrs.  Daly  was  may  be  compelled  to  be  sworn  and 
to  answer  all  such  questions  as  will  not  incriminate  him,  and 
whether  a  question  will  necessarily  elicit  such  answer  is  not 
left  solely  to  the  judgment  or  caprice  of  the  witness ;  the  court 
must  rule  on  the  objection.  {Ex  parte  Stice,  70  Cal.  51,  11 
Pac.  459 ;  In  re  Rogers,  129  Cal.  468,  62  Pac.  47 ;  Overend  v. 
Superior  Court,  131  Cal.  280,  63  Pac.  372 ;  People  v.  Plyler, 
121  Cal.  160,  53  Pac.  553.) 

The  crime  itself  was  a  distinct  act,  and  to  have  compelled 
her  to  give  evidence  showing  her  an  accessory  would  have 
violated  her  privilege.  {Evens  v.  0 'Conner,  174  Mass.  287, 
75  Am.  St.  Rep.  316,  54  N.  E.  557;  Lombard  v.  Mayberry, 
24  Neb.  671,  8  Am.  St.  Rep.  234,  40  N.  W.  271;  Emery  v. 
State,  101  Wis.  627,  78  N.  W.  145.) 

Mere  irregularities  or  defects  in  the  preliminary  examina- 
tion of  a  charge  will  not  render  it  invalid  unless  they  actually 
prejudice  the  defendant,  or  tend  to  his  prejudice  in  respect 
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to  some  substantial  right.  {State  v.  Clark,  4  Idaho,  7,  35 
Pac.  710;  People  v.  Rodrigo,  69  Cal.  601,  11  Pac.  481;  State 
V.  Bailey,  32  Kan.  83,  3  Pac.  769 ;  People  v.  McCurdy,  68  Cal. 
576,  10  Pac.  207;  People  v.  Van  Horn,  119  Cal.  323,  51  Pac. 
538;  Hamilton  v.  People,  29  Mich.  173.) 

Counsel  have  the  right  in  protecting  their  clients  to  raise 
the  point  of  privilege  and  call  the  attention  of  the  court  to 
the  matter.  {State  v.  Kent,  5  N.  Dak.  516,  67  N.  W.  1052, 
35  L.  E.  A.  518.) 

The  scope  and  purpose  of  a  preliminary  examination  is 
merely  to  ascertain  that  a  public  offense  has  been  committed, 
and  that  there  is  sufScient  cause  to  believe  the  defendant 
guilty  thereof.  (Rev.  Stats.  1887,  7579;  State  v.  Potter,  6 
Idaho,  584,  57  Pac.  431 ;  In  re  Levy,  8  Idaho,  53,  66  Pac.  806; 
In  re  Mitchell,  1  Cal.  App.  396,  82  Pac.  347;  Jahnke  v.  State, 
68  Neb.  154,  94  N.  W.  158,  104  N.  W.  154.) 

The  relations  shown  to  have  existed  between  the  defendant 
and  his  accomplice  supply  corroboration  of  the  accomplice's 
testimony  as  to  motive.  {People  v.  Cook,  148  Cal.  334,  83 
Pac.  43.) 

Illegality  in  the  mode  of  obtaining  evidence  cannot  ex- 
clude it,  but  must  be  redressed,  or  punished,  or  resisted  by 
appropriate  proceedings  otherwise  taken.  (3  Wigmore  on 
Evidence,  sec.  2183.) 

Defendant's  letter  was  introduced  for  the  sole  purpose  of 
showing  motive,  and  it  was  by  the  court  limited  to  this  pur- 
pose. If  it  is  admissible  for  the  purpose  claimed,  then  the 
other  consideration  that  it  may  discredit  the  defendant  with 
the  jury  cannot  bar  its  admission,  but  requires  only  that  its 
purpose  be  limited  by  instructions  from  the  court.  (1  Wig- 
more  on  Evidence,  sec.  13;  Conde  v.  State,  35  Tex.  Cr.  98, 
60  Am.  St.  Rep.  22,  34  S.  W.  286;  Thomley  v.  State,  36 
Tex.  Cr.  118,  61  Am.  St.  Rep.  837,  34  S.  W.  264;  People  v. 
Gray,  66  Cal.  271,  5  Pac.  240.) 

For  the  purpose  of  proving  motive  for  the  murder  of  the 
deceased,  evidence  of  the  declarations  of  the  defendant  tend- 
ing to  show  intimate  friendship  or  meretricious  relations  be- 
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tween  him  and  the  wife  of  the  deceased  is  competent;  and 
the  fact  that  the  declarations  were  of  a  vag^ue  and  general 
character  goes  to  their  weight  and  not  to  their  admissibility. 
(People  V.  Brown,  130  Cal.  591,  62  Pac.  1072.) 

Instructions  must  never  be  considered  separately,  but  each 
as  limiting  and  interpreting  other  portions,  and  if  the  law  is 
correctly  stated  when  the  instructions  are  thus  considered,  the 
verdict  and  judgment  will  not  be  disturbed.  {Kennon  v, 
OUmer,  5  Mont.  257,  51  Am.  Rep.  45,  5  Pac.  847;  People  v. 
Armstrong,  114  Cal.  570;  People  v.  Cleveland,  49  Cal.  577; 
People  V.  Warren,  130  Cal.  683,  63  Pac.  86;  People  v.  Dole, 
122  Cal.  468,  68  Am.  St.  Rep.  50,  55  Pac.  581;  State  v. 
Corcoran,  7  Idaho,  220,  61  Pac.  1034.)  The  testimony  neces- 
sary to  corroborate  that  of  an  accomplice  need  not  be  strong. 
(People  V,  McLean,  84  Cal.  480,  24  Pac.  32 ;  People  v.  Melvane, 
39  Cal.  616;  People  v.  Clough,  73  Cal.  348,  15  Pac.  5.) 

The  strength  or  credibility  of  the  corroborating  evidence 
is  for  the  jury.  (People  v.  Barker,  114  Cal.  617,  46  Pac. 
601.) 

STOCKSLAGER,  C.  J.— This  is  an  appeal  from  a  judg- 
ment and  order  overruling  a  motion  for  a  new  trial.  The  ap- 
pellant was  prosecuted  in  the  district  court  of  Ada  county 
on  a  charge  of  murder  on  information  filed  by  the  prosecut- 
ing attorney.  The  information  charges  that  said  *  *  Fred  Bond, 
on  the  sixth  day  of  October,  A.  D.  1904,  at  the  county  of  Ada, 
state  of  Idaho,  in  and  upon  one  Charles  Daly,  did  feloniously, 
unlawfully,  willfully,  deliberately,  premeditatedly  and  of  his 
deliberately  premeditated  malice  aforethought,  make  an  as- 
sault, with  a  certain  pistol,  to  wit,  a  revolver,  which  said  re- 
volver was  then  and  there  loaded  with  powder  and  leaden 
bullets,  and  which  said  revolver,  he,  the  said  Fred  Bond,  in 
his  hands  then  and  there  had  and  held,  feloniously,  unlaw- 
fully, willfully,  premeditatedly,  and  of  his  malice  afore- 
thought, and  with  the  intent,  him,  the  said  Charles  Daly,  then 
and  there  to  kill  and  murder,  did  then  and  there  shoot  off  and 
discharge  at,  upon  and  against  him,  the  said  Charles  Daly, 
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thereby  and  then  and  there  inflicting  upon  the  body  of  him, 
the  said  Charles  Daly,  a  certain  mortal  wound,  of  which  said 
mortal  wound  inflicted  as  aforesaid,  the  said  Charles  Daly 
then  and  there  died.  And  so  the  Fred  Bond  did  in  manner 
and  form  aforesaid,  feloniously,  unlawfully,  willfully,  de- 
liberately, premeditatedly  and  of  his  deliberately  premedi- 
tated malice  aforethought,  kill  and  murder  the  said  Charles 
Daly,  contrary  to  the  form,  force  and  effect  of  the  statute," 
etc. 

The  defendant  was  arraigned  and  the  information  read  to 
him  and  time  fixed  for  his  plea  on  January  26,  1905,  at  2 
o'clock  P.  M.  At  this  hour  his  counsel,  Perky  &  Blaine,  ap- 
peared and  filed  a  motion  to  set  aside  the  information  for  the 
following  reasons:  "That  before  the  filing  of  said  informa- 
tion this  moving  defendant  had  not  been  legally  committed 
by  the  magistrate  who  conducted  the  preliminary  examina- 
tion in  this  cause,  in  that  the  defendant  was  denied  the  right 
to  cross-examine  as  to  material  issues  of  fact,  the  witness 
Jennie  Daly,  who  appeared  and  testified  at  said  examination 
as  a  witness  in  behalf  of  the  state  of  Idaho.  This  motion  is 
based  upon  the  files  in  this  cause  and  upon  the  record,  deposi- 
tions and  testimony  taken  at  the  examination  of  this  defend- 
ant upon  this  charge  now  on  file  in  this  court,  and  upon  affi- 
davits filed  and  served  herewith.  Then  follows  the  affidavit 
of  Silas  W.  Moody,  attorney  for  defendant  on  the  preliminary 
examination  of  defendant,  and  the  affidavit  of  defendant,  in 
both  of  which  it  is  shown  that  J.  J.  Blake  appeared  at  said 
preliminary  examination  as  attorney  for  Jennie  Daly,  for  the 
sole  purpose  of  protecting  her  interests  at  such  examination. 
Mr.  Moody  testifies  that  Jennie  Daly  was  a  witness  in  behalf 
of  the  state,  and  that  he  made  an  effort  to  cross-examine  her 
in  behalf  of  the  defendant.  *'That  J.  J.  Blake,  apparently 
In  the  interest  of  the  witness,  Jennie  Daly,  was  permitted  by 
the  examining  magistrate  to  object  to  certain  questions  pro- 
pounded by  affiant  on  cross-examination  to  said  Jennie  Daly, 
on  the  ground  that  the  answers  to  said  questions  might  in- 
criminate said  Jennie  Daly,  and  tend  to  furnish  evidence  to 
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convict  her  of  an  offense  under  the  laws  of  the  state  of 

Tdaho That  she  never  personally  or  otherwise  than  by 

counsel  claimed  the  privilege  of  refusing  to  answer  said  ques- 
tions except  as  above  stated.  That  she  never  gave  any  reason 
for  refusing  to  answer.  That  the  examining  magistrate  never 
directed  her  to  answer  any  of  said  questions,  but  always  sus- 
tained the  objections  made  to  the  same."  The  aflSdavit  of 
appellant  is  to  the  same  effect.  In  further  support  of  their 
motion,  counsel  for  appellant  **  presented  and  read  to  the 
court  the  testimony  of  Jennie  Daly  from  the  files  of  the  court 
taken  from  the  magistrate's  return  of  the  deposition  and  pro- 
ceedings of  the  preliminary  examination  of  this  case.*'  It 
may  be  as  well  to  suggest  here  that  the  witness,  Jennie  Daly, 
was  also  charged  with  the  murder  of  Charles  Daly,  and  was 
tried  and  convicted  of  the  crime  of  manslaughter.  It  may  be 
necessary  later  on  in  this  opinion  to  refer  to  the  testimony 
above  referred  to.  It  is  shown  by  the  transcript  that  the  ex- 
amination of  the  witness  begins  at  folio  25  and  runs  to  and 
includes  folio  88,  much  of  it  consisting  of  cross-examination, 
The  motion  to  set  aside  the  information  was  overruled,  and 
the  defendant  being  again  arraigned  for  plea  said  he  was 
not  guilty.  A  trial  was  had  and  thereafter  a  verdict  of  guilty 
of  murder  in  the  first  degree  was  returned  and  time  for  sen- 
tence was  announced  by  the  court  to  be  on  the  eighteenth  day 
of  February,  1905,  at  which  time  the  statutory  death  sen- 
tence was  pronounced. 

This  appeal  is  from  the  judgment  and  from  an  order 
overruling  a  motion  for  a  new  triaL  Learned  counsel  for 
appellant  have  assigned  a  great  number  of  errors,  mostly  al- 
leged to  have  occurred  during  the  trial.  The  first  assignment 
we  find  is  the  refusal  of  the  court  to  set  aside  the  information 
on  motion  of  appellant  on  the  ground  that  appellant  had  not 
had  a  preliminary  examination  as  contemplated  by  our  stat- 
ute. Many  pages  of  the  brief  of  counsel  for  appellant  are 
directed  to  a  discussion  of  this  question,  and  numerous  au- 
thorities cited,  it  is  claimed,  in  support  of  their  position.  We 
find  from  the  record  that  there  are  a  number  of  undisputed 
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facts  existing  in  this  case.  (1)  That  Charles  Daly  was  found 
dead  in  his  own  home  on  the  sixth  day  of  October,  1904,  in 
Boise,  county  of  Ada,  state  of  Idaho.  (2)  That  certain 
wounds  were  found  upon  his  person  sufScient  to  cause  his 
death.  (3)  That  the  first  information  of  the  death  of  Daly 
obtained  by  the  ofScers  was  from  appellant  who  informed 
them  that  he  (Daly)  had  been  killed  by  his  wife.  (4)  That 
Daly  had  been  dead  several  hours  before  the  officers  were 
informed  by  appellant  of  his  death.  (5)  That  the  only  in- 
mates of  the  Daly  home  were  Mr.  Daly,  Mrs.  Daly,  their  child 
about  two  years  of  age,  and  appellant.  (6)  That  appellant 
and  Mrs.  Daly  were  frequently  together  visiting  places  of 
amusement,  and  that  Mr.  Daly  was  dissatisfied  with  such  ap- 
parent intimacy  which  led  to  disputes  and  ill-feeling  between 
himself  and  wife,  we  think  is  established  by  the  evidence. 
Under  these  circumstances,  it  was  but  natural  that  suspicion 
should  rest  upon  Mrs.  Daly  and  appellant  when  it  was  learned 
by  the  officers  that  a  crime  had  been  committed  and  that  Mr. 
Daly  had,  for  some  reason,  been  murdered,  hence  their  ar- 
rest and  subsequent  trials  on  the  charge  of  murder.  On  the 
preliminary  examination  of  appellant,  Mrs.  Daly  was  sworn 
as  a  witness  on  behalf  of  the  prosecution  and  detailed  her 
story  of  the  murder  in  which  Mr.  Daly's  life  was  taken.  As 
we  gather  from  the  record,  at  the  time  she  was  a  witness  for 
the  prosecution  above  referred  to,  a  similar  chaise  was  pend- 
ing against  her  in  one  of  the  courts  of  the  city.  She  was  in- 
formed by  the  court  that  she  could  refuse  to  answer  any 
question  that  would  in  any  way  incriminate  her.  At  this 
hearing,  J.  J.  Blake,  an  attorney  of  this  court,  appeared  on 
behalf  of  Mrs.  Daly  and  objected  to  answers  to  a  number 
of  questions  on  the  ground  that  such  answers  might  in- 
criminate her.  In  each  instance  the  witness  refused  to  an- 
swer, and  the  examining  court,  although  requested  by  coun- 
sel for  appellant,  declined  to  require  an  answer  or  punish 
for  contempt.  Upon  the  record  thus  made  in  the  examining 
court,  the  appellant  insists  that  he  did  not  have  a  statutory 
preliminary  examination,  and  that  his  motion  to  set  aaide  the 
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information  should  have  been  sustained.  The  brief  of  coun- 
sel for  respondent  furnishes  us  with  a  list  of  the  questions 
which  the  witness  declined  to  answer  while  testifying  at  the 
preliminary  examination:  **Q.  Did  you  tell  him  that  you 
had  hid  them  in  the  lampf  Q.  How  did  Fred  Bond  learn 
where  those  cartridges  were  that  night  t  Q.  Did  you  see  Fred 
Bond  take  any  of  those  cartridges  out  of  the  box  which  you 
«ay  you  concealed  in  the  lampt  Q.  Where  did  Fred  Bond 
get  the  cartridges  that  you  saw  him  place  in  the  revolver  or 
gun  just  after  he  struck  Mr.  Daly  with  this  hatchet?  Q. 
"Where  did  you  last  see  the  box  of  cartridges  in  the  house  where 
you  resided  in  on  October  5th  and  6th,  1904!  Q.  At  what 
time  of  day  or  night  did  you  last  see  the  box  of  cartridges  in 
your  house?  Q.  What  other  articles,  if  any,  did  you  place 
upon  the  kitchen  table  where  the  revolver  was  placed?  Q. 
Did  you  see  any  other  articles  placed  upon  the  table  where 
the  revolver  was  placed!  Q.  Did  you  place  any  other  ar- 
ticle, or  articles,  upon  that  kitchen  table  that  morning  besides 
the  revolver?  Q.  Did  you  know  what  became  of  the  box  of 
cartridges  after  you  hid  them  in  the  lamp  in  the  front  room?" 
It  is  disclosed  by  the  record  that  the  witness  had  told  just 
how  Mr.  Daly  came  to  his  death,  and  in  positive  language  de- 
clared that  the  fatal  wounds  were  inflicted  by  the  appellant. 
He  was  thus  informed  what  he  must  prepare  to  meet  on  the 
trial.  In  unequivocal  language  she  declares  that  appellant 
shot  the  deceased  four  times  and  inflicted  four  wounds,  she 
thinks,  upon  his  head  with  a  hatchet.  Can  it  be  successfully 
contended  that  had  the  witness  answered  each  and  all  of  the 
above  queistions  in  the  most  favorable  light  possible  to  appel- 
lant in  connection  with  her  positive  declarations  that  the  fatal 
wounds  were  the  results  of  blows  and  shots  at  the  hands  of 
appellant,  that  it  would  have  in  the  least  degree  palliated  his 
crime  if  her  statements  were  to  be  believed  as  to  the  manner 
and  direct  cause  of  the  death  of  Daly? 

Counsel  for  appellant  cite  many  authorities,  and  with  com- 
mendable ability  urge  that  the  witness  Jennie  Daly  "having 
gone  upon  the  stand  and  disclosed  matters  which  she  might 
Idaho,  Vol,  12—28 
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have  refused  to  answer,  she  waived  her  privilege,  and  that  de- 
fendant had  the  right  to  cross-examine  her  thoroughly  upon 
all  matters  connected  with  her  direct  examination."     It  must 
be  remembered  that  the  witness  was  not  a  voluntary  one; 
she  had  been  called  as  a  witness  on  behalf  of  the  state  and 
the  prosecution  had  the  right  to  interrogate  her  on  any  mat- 
ters connected  with  the  homicide  that  did  not  tend  to  in- 
criminate herself.     In  support  of  this  contention  that  they 
should  have    been   permitted  to  cross-examine    the  witness 
**  thoroughly  upon  all  matters  connected  with  her  direct  ex- 
amination/' our  attention   is  called  to  State  v.   Larkin,  5 
Idaho,  200,  47  Pac.  945.     In  this  case  the  defendant  was  on 
trial  charged  with  murder.     He  voluntarily  took  the  wit- 
ness-stand and  gave  testimony  in  his  own  behalf.     In  the 
opinion  on  rehearing  the  court  say:  ''This  act  (referring  to 
acts  fifteenth  session,  page  2),  was  not  cited  in  appellant's 
brief,  nor  in  the  argument  of  the  case,  and  we  inadvertently 
overlooked  it  in  considering  this  case.     The  amendment  to 
section  6079,  cited  above,  changes  the  practice  as  to  the  man- 
ner of  cross-examination  of  a  witness,  and  by  express  terms 
limits  such  cross-examination  to  the  facts  stated  in  his  direct 
examination  or  connected  therewith.     Under  this  rule  the  de- 
fendant in  a  criminal  action  who  has  testified  in  his  own 
behalf  can  only  be  cross-examined  by  the  state  as  to  the 
facts  stated  on  his  direct  examination,  or  connected  therewith." 
The  distinction  between  one  who  voluntarily  offers  himself 
as  a  witness  in  his  own  behalf  and  one  who  may  be  placed 
upon  the  witness-stand  and  required  to  testify  concerning 
anything  that  does  not  tend  to  incriminate  himself,  is  easily 
drawn,  and  the  reasons  are  obvious.     In  this  state  one  charged 
with  crime  may  or  may  not  testify,  at  his  option,  but  if  he 
does  testify  concerning  any  matter  connected  with  the  trans- 
action, he  may  be  fully  cross-examined  pertaining  to  any 
matters  of  which  he  has  testified,  whilst  one — as  was  the  case 
with  the  witness  Mrs.   Daly — ^may  be  compelled  to  testify 
concerning  any  crime,  so  long  as  the  testimony  does  not  tend 
to  incriminate  the  witness.     Counsel  for  appellant  insist  that 
in  no  event  should  counsel  for  witness  Jennie  Daly  have  beea 
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permitted  to  make  the  claim  for  her — that  is,  to  refuse  to 
answer  questions  on  cross-examination — ^''the  rule  being 
that  the  claim  is  for  the  witness  alone  to  assert,"  and  in 
support  of  this  contention  they  cite  Qreenleaf  on  Evidence, 
16th  ed.,  613;  Underhill  on  Criminal  Evidence,  sec.  304; 
State  V,  Pancoast,  5  N.  Dak.  516,  67  N.  W.  1052,  35  L.  R.  A. 
518.  Next  they  say:  **We  understood  the  law  to  be  that,  if 
after  the  court  instructs  the  witness  that  he  need  not  an- 
swer, as  was  done  by  the  magistrate  in  this  case,  the  witness 
may  then  answer  if  he  choose  to  do  so,  and  if,  after  such 
caution,  he  answers  the  question  fully,  he  may  then  be  com- 
pelled to  divulge  every  detail  of  the  incriminating  trans- 
action"; citing  Underhill  on  Criminal  Evidence,  sec.  247; 
Williams  v.  State,  98  Ala.  52,  13  South.  333;  Commonwealth 
v.  Pratt,  126  Mass.  462;  State  v.  Van  Winkle,  80  Iowa,  15, 
45  N.  W.  388 ;  3  Rice  on  Criminal  Evidence,  517,  518,  521 ; 
Commonwealth  v.  Price,  10  Gray,  472,  71  Am.  Dec.  668.  If 
all  counsel  contend  for  under  this  assignment  of  error  should 
be  conceded,  would  it  be  sufficient  to  warrant  this  court  in 
reversing  the  judgment  with  the  entire  record  before  us 
for  review.  We  think  not.  The  object  of  a  preliminary  ex- 
amination is  to  ascertain  whether  a  crime  has  been  committed, 
and  if  so,  whether  there  is  probable  cause  for  believing  that 
the  accused  is  guilty.  When  this  fact  has  been  ascertained, 
the  requirements  of  the  statute  have  been  satisfied,  and  it 
becomes  the  duty  of  the  examining  magistrate  to  hold  the 
accused  with  or  without  bail  for  his  appearance  at  the  next 
term  of  the  district  court.  It  is  in  no  sense  a  trial,  the  only 
purpose  being  to  ascertain  whether  the  accused  should  be  tried 
for  the  alleged  crime  in  the  manner  prescribed  by  law. 
(Rev.  Stats.,  sec.  7579;  State  v.  Potter,  6  Idaho,  584,  57  Pac. 
431;  In  re  Levy,  8  Idaho,  53,  66  Pac.  806;  In  re  Mitchell,  1 
Cal.  App.  396,  82  Pac.  347;  Johnke  v.  State,  68  Neb.  154,  94 
N.  W.  158,  104  N.  W.  154.) 

It  is  shown  by  the  record  that  learned  counsel  for  appel- 
lant very  skillfully  cross-examined  the  witness,  Mrs.  Daly, 
and  received  answers  to  all  of  his  questions  with  the  excep- 
tions heretofore  enumerated.    From  this  examination  appel- 
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lant  was  informed  just  what  he  had  to  meet  from  this  wit- 
ness on  the  trial;  hence  no  difference  what  her  answers  may 
have  been  to  the  questions,  it  would  not  have  served  the  pur- 
pose of  releasing  him.  In  our  view  the  only  result  of  any 
answer  she  may  have  given  in  the  most  hopeful  language  pos- 
sible for  appellant  would  have  shown  her  guilty  knowledge 
of  and  participation  in  the  commission  of  the  homicide.  Sec- 
tion 7579,  Revised  Statutes,  prescribes  the  duties  of  the  exam- 
ining magistrate  in  the  following  language:  ''If,  however,  it 
appears  from  the  examination  that  a  public  offense  has  been 
committed,  and  there  is  sufficient  cause  to  believe  the  de- 
fendant guilty  thereof,  the  magistrate  must  indorse  on  the 
depositions  an  order,  signed  by  him,  to  the  following  effect: 
It  appearing  to  me  that  the  offense  in  the  within  depositions 
mentioned  ....  has  been  committed,  and  that  there  is  suf- 
ficient cause  to  believe  that  the  within  named  A  B  guilty 
thereof,  I  order  that  he  be  held  to  answer  the  same." 

In  State  v.  Potter,  6  Idaho,  584,  57  Pac.  431,  this  court 
held  that  the  depositions  taken  on  the  preliminary  examina- 
tion of  one  charged  with  a  criminal  offense  were  not  admissi- 
ble as  evidence  on  the  trial,  under  the  statutes  of  Idaho.  To 
the  same  effect,  see  In  re  Levy,  8  Idaho,  53,  66  Pac.  806. 
In  Re  Mitchell,  1  Cal.  App.  396,  82  Pac.  347,  the  supreme 
court  of  California  say:  ''To  authorize  a  committing  magis- 
trate to  hold  one  for  trial,  the  evidence  produced  need  not 
be  enough  to  warrant  a  conviction.  It  is  enough  that  there 
is  evidence  making  it  appear  that  there  is  sufficient  cause 
to  believe  defendant  guilty  of  an  offense.*'  (See  Johnke  v. 
State,  68  Neb.  154,  94  N.  W.  158,  104  N.  W.  154.)  We  find 
no  error  in  the  ruling  of  the  court  overruling  the  motion. 

Counsel  for  appellant  insist  that  the  court  should  have 
granted  appellant  a  new  trial  on  their  assignment  of  "in- 
sufficiency of  the  evidence  to  justify  the  verdict."  It  is  true, 
as  urged  by  counsel,  that  if  the  appellant  is  guilty  as  charged 
in  the  information  and  as  returned  by  the  jury,  the  evi- 
dence upon  which  such  verdict  is  founded  is  principally  that 
of  Jennie  Daly,  his  accomplice  in  the  homicide.  Other  facts 
and  circumstances  were  before  the  juiy,  which,  under  the 
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instructions  of  the  court,  doubtless  aided  in  the  final  deter- 
mination and  verdict  of  guilty  as  charged.  It  is  shown  that 
appellant  was  an  inmate  of  the  Daly  home,  which  was  at 
times  distasteful  to  deceased;  that  he  (Daly)  had  said  to  his 
wife  that  people  were  talking  about  her  being  seen  in  com- 
pany with  appellant  so  frequently;  that  they  were  seen 
together  at  various  places  of  amusement  in  the  city;  that  he 
had  written  a  letter  to  his  sister  in  which  he  said  he  was 
married,  and  described  his  wife  as  a  woman  in  many  re- 
spects resembling  Mrs.  Daly  in  appearance  and  nationality; 
that  he  did  not  notify  the  oflScers  of  the  death  of  Mr.  Daly 
until  several  hours  after  the  occurrence  of  the  homicide. 
These,  and  many  other  facts,  are  noticeable  all  through  the 
record,  and  many  of  them  came  from  other  sources  than  the 
testimony  of  Mrs.  Daly.  Now,  under  these  circumstances, 
was  there  motive  on  the  part  of  the  appellant  to  take  the  life 
of  the  husband  of  the  woman  with  whom  he  frequently  asso- 
ciated? Was  there  a  reason  to  remove  the  only  obstacle  in 
the  way  of  closer  relations  with  this  woman?  Doubtless  all 
these  questions  appealed  to  the  jury,  and  had  much  to  do 
with  their  deliberations  and  final  conclusion. 

It  is  said  in  Commonwealth  v.  Ferrigan,  44  Pa.  St.  386: 
''He  is  a  poor  judge  of  human  motives  and  impulses  who  could 
not  see  in  such  a  relation  as  is  proposed  to  be  proved  here  be- 
tween the  deceased's  wife  and  the  prisoner,  that  it  might  lead 
to  the  perpetration  of  the  crime  charged,  or  who  would  deny 
that  it  would  probably  shed  light  on  the  motive.  History  is 
full  of  such  examples.*'  When  it  was  ascertained  that  Mr. 
Daly  had  been  murdered  several  hours  before  information 
was  conveyed  to  the  ofl&cers,  and  that  the  first  information 
came  from  appellant,  it  was  but  natural  that  suspicion  should 
fall  upon  appellant  and  Mrs.  Daly,  and  that  their  prompt 
arrest  should  follow. 

It  is  earnestly  urged  by  coimsel  for  appellant  that  their 
objection  to  the  admission  of  the  letter  above  referred  to  should 
have  been  sustained.  Before  the  letter  was  read  to  the  jury 
the  court  made  the  following  statement:  **I  will  say,  gentle- 
men of  the  jury,  that  this  letter  which  is  admitted  as  evidence, 
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is  admitted  on  the  contention  of  the  state  that  it  has  a  tend- 
ency to  prove  a  motive  for  the  commission  of  the.  crime 
charged,  and  is  offered  and  received  for  that  purpose  and 
that  purpose  only.''    The  letter  follows: 

*'Sept.  23rd  04 
**Dear  Sister  and  Brothers 

**Just  a  line  or  two  to  let  you  know  how  i  am  or  where  i 
am  living  or  dead  It  is  a  long  time  since  i  heard  from  you 
which  i  would  be  glad  to  hear  from.  I  am  still  living  got 
good  health  and  i  wish  all  of  you  the  same  I  hope  susan  is 
still  living  i  hope  to  meet  all  of  you  next  spring  I  am  married 
got  a  little  French  girl  my  family  is  one  girl  I  dont  have  to 
work  hard  i  am  in  a  office  Gas  Office  Living  in  a  city  where 
it  is  always  fine  weather  never  no  snow  here  I  hope  Nettie 
is  not  mad  with  me  i  want  to  be  friends  with  her  she  knows 
i  respects  her  and  always  shall  i  wonder  where  she  married 
or  not  tell  me  Reuben  or  where  she  is  sparking  i  hope  she  have 
nice  fellow  I  married  the  bell  of  St.  Louis  she  can  sing  or 
dance  we  do  take  on  to  all  theaters  that  come  here  i  went  to 
Rini?ling  Bros,  with  her  and  everywhere  else  I  shall  be  sat- 
isfied with  her  til  spring  and  then  it  will  be  goodbye  to  her 
She  would  soon  bust  up  a  millionare  if  she  had  her  way  Now 
if  you  respect  me  and  write  me  i  will  send  a  picture  of  me 
and  her  and  baby  I  would  like  for  Nettie  to  write  me  But  try 
one  of  you  to  write  me  i  am  so  anscous  to  hear  from  you  Give 
my  kind  love  to  Fred  and  Annie  Pedlar  Harry  you  promise 
me  you  would  write  a  line  or  two  to  me  We  will  have  a  good 
time  Harry  when  we  meet  Reuben  and  Harry  and  Nettie  try 
to  write  a  good  long  letter  goodbye  remember  to  the  girls 
from  your  own  loving  Brother 

'*FRED  BOND. 
**414  North  3rd  St  Boise  City,  Ida." 

The  above  letter  was  state's  exhibit  19.  Exhibit  20  was 
an  envelope  addressed  as  follows:  **Miss  Nettie  Hicks,  No.  12 
Walnut  St.  Old  Tamarack  Calumet  Houghton,  Cy.,  Mich." 
stamped  **  Boise.  Idaho,  Sept.  24,  12    M.  1904,"    It  is  urged 
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that:  ''The  prosecution  failed  to  disclose  in  what  manner  it 
came  into  their  possession,  in  whose  custody  it  had  been,  or 
to  give  the  information  that  is  usually  given  preliminary  to 
an  offer  of  this  character.''  It  does  not  occur  to  us  that  it 
is  a  matter  of  great  importance  how  the  letter  found  its  way 
into  the  hands  of  the  prosecution.  The  important  questions 
are :  Did  appellant  write  the  letter,  and  if  so,  do  the  contents 
show  a  motive  on  his  part  for  the  commission  of  the  homicide  ? 

In  3  Wigmore  on  Evidence,  section  2264,  page  3126,  the 
author  says :  *  *  If  there  was  ever  any  rule  well  settled  .... 
it  was  this:  that  an  illegality  in  the  mode  of  obtaining  evi- 
dence cannot  exclude  it,  but  must  be  redressed  or  punished 
or  resisted  by  appropriate  proceedings  otherwise  taken. ' '  For 
a  further  discussion  of  this  question,  see  section  2183,  same 
author  and  volume.  It  was*shown"that  the  letter  was  signed) 
in  the  name  of  Fred  Bond,  the  name  by  which  he  was  known 
in  Boise  City.  It  was  shown  that  after  his  signature  to  the 
letter  he  gave  his  address  as  414  North  Third  Street,  the  home 
of  the  Dalys  at  that  time,  and  that  he  was  making  their  house 
his  home.  It  was  shown  that  the  letter  was  written  in  red 
ink  and  that  was  the  kind  of  ink  used  at  the  Daly  home; 
that  the  letter  was  written  in  the  handwriting  and  the  en- 
velope was  addressed  by  Fred  Bond.  That  he  was  working 
about  the  gas  office  about  the  time  of  the  date  of  the  letter. 

It  is  insisted  that  the  witness  J.  D.  Agnew,  Jr.,  did  not 
sufficiently  qualify  as  an  expert  in  handwriting  to  answer  as 
to  who  wrote  the  letter  and  addressed  the  envelope.  He  tes- 
tified that  he  had  seen  appellant  write  on  several  occasions 
and  was  very  positive  in  his  declarations  that  appellant  wrote 
the  letter  and  addressed  the  envelope. 

Mr.  Wigmore,  in  his  excellent  work  on  Evidence,  volume  1, 
section  694,  says:  ''Whether  one  could  obtain  a  sufficient  no- 
tion of  the  general  character  of  a  person's  hand  by  seeing  him 
write  once  only  might  well  have  been  doubted.  Tradition, 
however,  has  handed  down  a  fixed  rule  that  seeing  a  person 
write  once  only  is,  as  a  matter  of  law,  sufficient,"  Authorities 
are  cited  in  support  of  this  text 
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In  The  Queen  v.  SUverlock  [1894],  L.  R.  2  Q.  B.  766,  9  Am. 
Gr.  Bep.  276,  the  fourth  clause  of  the  syllabus  says:  ''That  a 
witness  giving  evidence  under  this  section  need  not  be  a  pro- 
fessional expert,  or  a  person  whose  skill  in  the  comparison  of 
handwriting  has  been  gained  in  the  way  of  his  profession  or 
business.''  When  the  witness  Agnew,  Jr.,  testified  in  posi- 
tive language  that  the  handwriting  was  that  of  appellant, 
and  that  he  based  his  opinion  on  the  fact  that  he  had  on  sev- 
eral occasions  seen  his  handwriting  or  saw  him  write,  it  was 
sufBcient  for  the  purposes  of  the  prosecution ;  then  counsel  for 
the  appellant  had  the  opportunity  by  cross-examination  to 
show  that  his  knowledge  was  not  based  on  a  sufficient  founda- 
tion to  entitle  it  to  any  weight  with  the  jury,  in  whose  hands 
the  entire  question  of  the  sufficiency  of  his  knowledge  of  ap- 
pellant's handwriting  was  pending.  The  learned  trial  judge 
not  only  warned  the  jury  just  prior  to  the  reading  of  the  letter 
that  the  only  purpose  of  its  introduction  was  to  show  a  mo- 
tive on  the  part  of  appellant  to  commit  the  crime  as  claimed 
by  the  prosecution,  but  in  his  instruction  No.  46  he  says; 
**You  are  instructed  that  the  letter  introduced  in  evidence  as 
state's  exhibit  No.  19,  and  alleged  to  have  been  written  by 
defendant,  was  read  in  evidence  for  the  sole  purpose  of  show- 
ing the  alleged  motive  of  the  defendant.  Tou  are  to  consider 
it  from  that  standpoint  alone,  and  give  it  such  weight  as  you 
deem  it  entitled  to  in  connection  with  all  the  other  evidence 
in  this  case.  It  has  no  value  or  place  in  the  evidence  for  any 
other  purpose. '  * 

Before  the  prosecution  could  reasonably  hope  for  a  con- 
viction of  appellant  in  this  case  it  was  necessary  to  show  some 
motive  in  taking  the  life  of  deceased.  As  a  rule,  motive  can 
only  be  shown  by  circumstances  and  conditions.  Men  who 
commit  crime  are  not  liberal  advertisers  of  their  intentions, 
and  quite  generally  motive  as  well  as  malice,  and  frequently 
intent,  can  only  be  shown  by  circimistances,  a  combination  of 
which  may  furnish  an  irresistible  chain  at  least  sufficient  to 
require  an  explanation  from  the  accused. 
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In  Walker  v.  State,  85  Ala.  7, 7  Am.  St.  Rep.  17, 4  South.  686, 
it  is  said: '' Motive  is  an  inferential  fact,  and  may  be  inferred 
not  merely  from  the  attendant  and  surrounding  circumstances^ 
but,  in  conjunction  with  these,  all  previous  occurrences  hav- 
ing reference  to  and  connected  with  the  commission  of  the 
offense/'  (1  Wigmore  on  Evidence,  sec.  193 ;  People  v.  Wood, 
8  Park  Cr.  Bep.  (N.  T.)  681.) 

In  People  v.  Brown,  130  Cal.  591,  82  Pac.  1072,  it  is  said: 
'*Por  the  purpose  of  proving  motive  for  the  murder  of  the 
deceased,  evidence  of  the  declarations  of  the  defendant  tend- 
ing to  show  intimate  friendship  or  meretricious  relations  be< 
tween  him  and  the  wife  of  the  deceased  is  competent;  and 
the  fact  that  the  declarations  were  of  a  vague  and  general 
character  goes  to  their  weight  and  not  to  their  admissibility." 
The  above  quotation  is  from  the  fifth  clause  of  the  syllabus. 
(See  Underbill  on  Criminal  Evidence,  sec.  62.) 

In  People  v.  Cook,  148  Cal.  334,  83  Pac.  43,  a  very  recent 
decision  of  the  supreme  court  of  California,  it  is  held  that  a 
letter  of  a  similar  character  to  the  one  introduced  in  evidence 
in  the  case  at  bar  was  admissible.  We  find  no  error  in  the 
ruling  of  the  court  admitting  the  letter  in  evidence  under  the; 
restrictions  shown  by  the  statement  of  the  court  at  the  time 
of  its  admission,  and  the  instruction  relative  to  the  letter  there- 
after given. 

Counsel  for  appellant  attack  many  of  the  instructions  given 
by  the  court  on  its  own  motion  as  well  as  refusal  to  give  re- 
quests of  appellant  and  the  modification  of  other  requests  of 
appellant.  We  find  that  instruction  No.  31  is  in  the  follow- 
ing language:  **The  jury  should  act  upon  the  evidence  of  an 
accomplice  with  great  care  and  caution,  and  subject  it  to  care- 
ful examination  in  the  light  of  all  other  evidence  in  the  case, 
and  the  jury  ought  not  to  convict  upon  such  testimony  alone, 
unless  after  a  careful  examination  of  such  testimony  they 
are  satisfied  beyond  all  reasonable  doubt  of  its  truth."  This 
instruction  is  clearly  erroneous  and  should  not  have  been  given, 
as  it  does  not  state  the  law ;  neither  is  it  in  harmony  with  in- 
structions 29  and  30*     Instruction  No.  29  reads:  ''Under 
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the  law  of  this  state  a  conviction  cannot  be  had  on  the  testi- 
mony of  an  accomplice  unless  he  is  corroborated  by  other  evi- 
dence which  in  itself  and  without  the  aid  of  the  testimony 
of  the  accomplice  tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense.  And  the  corroboration  is  not  sufficient 
if  it  merely  shows  the  commission  or  the  circumstances  there- 
of." No.  30  reads:  ** Under  the  provisions  of  the  statute  of 
this  state  the  corroborating  evidence  must  in  itself,  vrithout 
the  aid  of  the  testimony  of  the  accomplice,  tend  in  some  de- 
gree to  connect  the  defendant  with  the  commission  of  the  of- 
fense. This  corroborating  evidence  need  not  be  sufficient  of 
itself  to  establish  the  guilt  of  the  defendant,  but  it  must  tend 
in  some  degree  to  implicate  and  connect  the  defendant  with 
the  commission  of  the  offense  charged.  The  requirements  of 
the  statute  are  fulfilled  if  there  be  any  corroborating  evidence 
which  of  itself  tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense.  The  statute  does  not  require  that 
such  witness  should  be  corroborated  in  respect  to  every  ma- 
terial fact,  but  only  in  respect  to  such  of  the  material  facts 
as  constitute  the  necessary  elements  in  the  crime  charged." 
The  last  two  quoted  instructions  correctly  state  the  law  of  the 
subject  of  corroboration.  The  question  to  be  determined  is: 
Was  the  jury  misled,  and  could  it  have  been  directed  to  its 
final  conclusion  by  instruction  31 1  If  so,  the  judgment  should 
be  reversed  and  a  new  trial  ordered.  As  has  heretofore  been 
said,  there  were  a  number  of  corroborating  circumstances 
amply  sufficient  to  bring  this  case  within  the  rule  of  necessary 
corroboration  prescribed  by  our  statute,  and  it  is  further  ap- 
parent that  the  jury  was  not  misled  by  the  erroneous  part 
of  said  instruction,  as  there  was  ample  and  abundant  cor- 
roboration of  the  accomplice.  The  court  had  told  the  jury  in 
instruction  No.  21:  **  Subdivision  3  ,of  this  instruction  must 
be  read  and  considered  by  the  jury  in  connection  with  instruc- 
tion No.  22,  as  well  as  all  the  instructions  in  this  case.*' 
Again,  in  47  the  court  says:  **A11  the  instructions  given  you 
by  the  court  should  be  taken  and  read  together  and  considered 
as  a  whole  as  the  law  governing  this  case." 
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In  People  v.  Cleveland,  49  Cal.  577,  the  court  say:  *' While 
some  of  the  instructions  are  perhaps  subject  to  criticism  and 
may  not  state  the  law  with  precise  accuracy,  yet,  taken  as  a 
whole,  they  were  substantially  correct  and  could  not  have 
misled  the  jury  to  the  prejudice  of  the  defendant.'' 

Again,  in  People  v,  Armstrong,  114  Cal.  570,  46  Pac.  611, 
the  court  say:  **The  court  instructed  the  jury  in  the  language 
of  section  111  of  the  Penal  Code,  that  a  conviction  could  not 
be  had  on  the  testimony  of  an  accomplice  unless  he  is  cor- 
roborated by  other  evidence  which  in  itself  tends  to  connect 
the  defendant  with  the  commission  of  the  offense, ' '  etc.  (This 
section  is  the  same  as  ours.)  Among  other  instructions,  it 
also  gave  the  following:  **If  you  are  satisfied  beyond  a  rea- 
sonable doubt,  that  the  defendant  is  guilty  of  the  crime 
charged  in  the  information,  it  will  be  your  duty  to  return  a 
verdict  to  that  effect."  Appellant  argues  that  the  jury  might 
have  inferred  from  this  instruction  that  they  could  be  satis- 
fied of  defendant's  guilt  by  the  testimony  of  Barlow  alone. 
But  the  court  had  informed  them  that  evidence  corroborative 
of  that  of  the  accomplice  was  indispensable  to  conviction, 
and  it  must  be  assumed  that  this  caution  was  held  in  mind 
when  the  jury  came  to  consider  whether  defendant  was  guilty 
beyond  a  reasonable  doubt.  The  charge  was  to  be  taken  as  a 
whole,  and  it  was  not  necessary  that  each  paragraph  should 
contain  all  the  conditions  and  limitations  expressed  in  the 
others;  citing  People  v.  Morine,  61  Cal.  367,  and  cases  cited; 
People  V,  Leonard,  106  Cal.  302-304,  39  Pac.  617. 

Again,  in  People  v.  Warren,  130  Cal.  683,  63  Pac.  86,  in 
passing  upon  an  erroneous  instruction,  the  court  say:  **This 
instruction  was  erroneous  as  held  by  this  court  in  People  v. 
Dole,  122  Cal.  492,  68  Am.  St.  Rep.  50,  55  Pac.  581.  In  that 
ease,  however,  it  was  held  that  where  other  instructions  were 
given  by  which  it  clearly  appeared  *that  merely  aiding  or  as- 
sisting in  the  commission  of  a  crime  without  guilty  knowledge 
is  not  criminal.'  The  instructions  were  to  be  read  together 
and  the  error  cured*" 
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In  State  v.  Corcoran,  7  Idaho,  220,  61  Pac.  1034,  at  the 
bottom  of  page  245,  it  is  said:  ''The  instructions,  taken  as  a 
whole,  informed  the  jury  that  they  must  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  acte^l 
knowingly  and  with  guilty  purpose  and  intent,  and  excluded 
the  idea  that  they  could  convict  because  he  innocently  aided 
in  the  perpetration  of  a  crime.  While  the  instructions  com- 
plained of  are  in  part  erroneous,  yet  no  substantial  right  of 
the  defendant  was  prejudiced.  The  instructions,  taken  as  a 
whole,  fairly  gave  the  jury  the  whole  law  of  the  case." 

In  Kennon  v,  OUmer,  5  Mont.  257,  5  Am.  Rep.  45,  5  Pac. 
847,  it  is  said:  **They  (referring  to  instructions)  must  never 
be  considered  separately,  but  each  as  limiting  and  interpret- 
ing other  portions,  and  if  the  law  is  correctly  stated,  when  the 
instructions  are  thus  considered,  tt)e  verdict  and  judgment 
will  not  be  disturbed.'*  In  our  opinion  the  rule  established, 
first  in  California,  and  followed  by  Idaho  and  Montana  with 
practically  the  same  statutes  as  enunciated  by  the  quotations 
from  the  decisions  above  referred  to,  has  its  foundation  yi 
reason,  equity  and  justice. 

A  number  of  other  errors  are  assigned  with  reference  to 
the  giving  and  refusing  to  give  instructions,  and  the  admission 
of  evidence  over  the  objection  of  counsel  for  appellant.  We 
will  content  ourselves  by  the  suggestion  that  a  very  thorough 
and  careful  inspection  of  the  record  in  this  case  fully  con- 
vinces us  that  the  learned  trial  judge  was  careful  in  guard- 
ing every  right  and  interest  of  appellant  throughout  the 
entire  trial.  It  is  clear  that  appellant  was  given  the  benefit 
of  every  doubt  by  the  court  in  his  instructions  (with  the  one 
exception,  which  we  do  not  think  prejudiced  appellant),  and 
that  he  repeatedly  warned  the  jury  that  in  their  delibera- 
tions they  must  be  governed  solely  by  the  evidence  and  not 
return  a  verdict  of  guilty  unless  they  were  satisfied,  beyond 
a  reasonable  doubt,  of  his  guilt  from  the  evidence  and  the 
instructions  given  them. 

There  is  a  showing  made  on  behalf  of  appellant  of  newly 
discovered  evidence.    We  have  carefully  examined  this  ap- 
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plication,  and  if  a  new  trial  should  be  awarded  appellant, 
and  he  could  establish  everything  claimed  in  the  showing,  we 
cannot  see  how  it  would  materially  aid  appellant.  As  a  mat- 
ter of  fact,  sufficient  diligence  is  not  shown  to  warrant  the 
court  in  granting  a  new  trial  on  this  ground,  even  if  it  were 
shown  that  the  introduction  of  this  evidence  in  another  trial 
might  change  the  result  of  the  last  trial.  The  newly  dis- 
covered evidence,  upon  which  the  new  trial  is  asked,  is  with 
reference  to  a  bullet  (22-caliber)  being  found  in  the  east 
wall  of  the  room  in  which  Daly  was  killed.  The  state  claim 
the  direction  from  which  the  gun  was  fired  was  from  the 
southwest.  We  apprehend  the  jury  in  the  trial  under  con- 
sideration, and  in  another  one  if  granted,  did  and  would 
pay  more  attention  to  the  bullets  that  entered  the  body  of  the 
deceased  Daly  than  any  that  may  have  entered  the  walls  of 
the  room.  It  is  an  undisputed  fact  that  four  gunshot  wounds 
were  found  upon  his  person  and  as  many  wounds  upon  his 
head,  inflicted  by  some  dull  instrument,  and  that  such  in- 
juries caused  his  death.  The  mere  fact  that  a  bullet  may 
have  been  found  in  the  wall,  apparently  fired  from  a  different 
direction  than  that  claimed  by  the  state,  would  not  change 
the  physical  facts,  nor  would  it  likely  result  in  a  change  of  the 
verdict  in  this  case.    The  judgment  is  affirmed. 

Ailshie,  J.,  and  Sullivan,  J.^  concur. 
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CARL  B.    SANDSTROM,    Appellant,  v.    PRANK  SMITH 
et  al.,  Respondents. 

[86  Pac.  416.] 

FORECLOSURB  OF  CONTRACTOR  *S   LlEN— SUIT  IN  EQUITY — ACTION  AT  LAW 

— Cross-action  for  Damages — Special  Findings  by  Jury — Gen- 
eral Verdict — Findings  on  All  Material  Issues. 

1.  An  action  was  brought  to  recover  a  balance  due  on  a  con- 
tract for  the  construction  of  a  dwelling-house.  The  defendants 
answered,  putting  in  issue  the  material  allegations  of  the  compbiint, 
and  filed  a  cross-complaint  wherein  thej  demanded  damages  for 
the  failure  of  the  plaintiff  to  complete  his  contract.  Certain  ques- 
tions in  the  foreclosure  suit  were  submitted  to  the  jury,  which  they 
answered,  and  also  brought  in  a  general  verdict  for  the  plaintiif. 
The  court  thereupon  set  aside  the  general  verdict  and  entered  judg- 
ment without  makirg  any  further  fiudings  tnan  those  made  by  the* 
jury.  Heldf  that  the  jury  did  not  find  upon  all  of  the  material 
issues  made  by  the  pleadings,  and  for  that  reason  the  judgment  must 
be  reversed,  as  all  of  the  material  issues  made  by  the  suit  to  fore- 
close and  the  cross-action  for  damages  were  not  found  upon. 

2.  This  being  a  suit  in  equity  and  a  cross-action  at  law,  either 
party  had  the  right  to  have  the  questions  in  the  law  action  deter- 
mined by  the  jury,  and  the  court  of  its  own  volition  might  submit 
certain  questions  involved  in  the  suit  in  equity  to  the  jury. 

3.  In  such  a  case  the  court  may  adopt  the  findings  of  the  jury 
as  its  findings;  but  if  the  jury  fails  to  find  upon  any  of  the 
material  issues  made  by  the  pleadings,  the  court  should  find  upon 
those  issues  before  entering  judgment. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Sixth  Judicial 
District  for  Bingham  County.  Hon.  James  M.  Stevens, 
Judge. 

Action  to  foreclose  a  contractor's  lien  and  cross-action  bv 
defendants  to  recover  damages.  Judgment  for  defendants. 
Reversed, 
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Argument  for  Appellant. 

Chas.  A.  Merriman^  for  Appellant.' 

The  special  verdict  of  the  jury  must  pass  upon  all  the  ma- 
terial issues  so  as  to  enable  the  court  to  pass  upon  the  plead- 
ings and  verdict,  which  party  is  entitled  to  recover  in  this  case, 
\  Hodges  v,  Easton,  106  U.  S.  413,  27  L.  ed.  169,  1  Sup.  Ct. 
Rep.  307;  Ward  v.  Cochran,  150  U.  S.  597,  37  L.  ed.  1195,  14 
Sup.  Ct.  Rep.  230;  Montgomery  v.  Sayer  (Cal.),  25  Pac.  552; 
Clementson  on  Special  Verdicts,  204-216,  264,  and  notes.)  If 
this  case  had  been  tried  by  the  court  or  a  jury  and  a  ''special 
verdict"  rendered,  then  it  would  be  necessary  that  the  find- 
ings must  respond  to  and  dispose  of  all  of  the  material  issues 
in  this  case.  (Rev.  Stats.  1887,  4396;  Gould  v,  Stafford,  77 
Cal.  66,  18  Pac.  879;  Carson  v.  Thews,  2  Idaho,  176,  9  Pac. 
605;  WUson  v.  Wilson,  6  Idaho,  597,  57  Pac.  708.) 

To  justify  the  court  in  rendering  a  verdict  on  the  findings 
notwithstanding  the  general  verdict,  the  former  must  be 
such  as  to  absolutely  determine  the  controversy  in  favor 
of  the  moving  party;  the  antagonism  must  be  absolute  and 
incapable  of  being  removed  by  any  conceivable  evidence 
legitimately  admissible  under  the  issues,  to  warrant  the  court; 
in  setting  aside  the  general  verdict  and  rendering  judgment 
on  the  special  findings ;  the  true  test  being  whether  they  would 
warrant  a  different  judgment  from  the  one  entered  under  all 
the  circumstances  in  the  case.  (Indiana  By.  Co,  v.  Maurer, 
160  Ind.  25,  66  N.  E.  157 ;  Stoy  v.  Louisville  E.  &  St,  Con, 
R.  Co.,  160  Ind.  144,  66  N.  E.  615 ;  Wright  v,  Chicago  I,  dc  L, 
By.  Co.,  160  Ind.  583,  66  N.  E.  455;  City  of  South  Bend  v. 
Turner,  156  Ind.  418,  83  Am.  St.  Rep.  200,  60  N.  E.  271,  54 
L.  R.  A.  396 ;  Chicago  I.  L.  &  By,  Co.  v,  Leachman,  161  Ind. 
512,  69  N.  E.  253;  Smith  v,  Michigan  Cent,  By.  Co.,  35  Ind. 
App.  188,  73  N.  E.  928;  City  of  Mishawaka  v.  Kirby,  32  Ind. 
App.  233,  69  N.  E.  481 ;  Drake  v.  Justice  Gold  Min.  Co,,  32 
Colo.  259,  75  Pac.  913;  Chicago  &  N,  W,  By.  Co.  v.  Dunlevy, 
129  111.  132,  22  N.  E.  15;  Gwin  v.  Givin,  5  Idaho,  271,  48  Pac. 
295;  Anderson  v.  Pierce,  62  Kan.  756,  64  Pac.  633;  Clement- 
son  on  Special  Verdicts,  134-148.) 
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Holden,  Holden,  Holden  &  Hoiden,  for  Respondents. 

The  controlling,  decisive  issue  was  as  to  whether  the  build- 
ing had  been,  at  the  time  this  suit  was  instituted,  constracted 
in  a  good,  workmanlike  and  substantial  manner.  Every  other 
question  was  immaterial  and  embraced  within  said  issue. 
A  question  fully  embracing  and  fairly  submitting  such  issue 
to  the  jury  is  suflScient. 

As  a  matter  of  law  no  legal  right  to  recover  could  accrue 
to  appellant  until  he  had  constructed  the  building  in  a  good, 
workmanlike  and  substantial  manner.  The  special  verdict 
is  inconsistent  with  the  general  verdict,  and  where  a  special 
verdict  or  finding  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly.  (Rev.  Stats.  1887,  sec.  4397;  Chvin  v. 
Gwin,  5  Idaho,  271,  48  Pac.  295.) 

SULLIVAN,  J. — This  suit  was  brought  to  foreclose  a  con- 
tractor's lien  for  the  balance  due  for  the  erection  and  con- 
struction of  a  dwelling-house.  The  defendant,  by  way  of  an- 
swer, denied  many  of  the  allegations  of  the  complaint,  and 
by  way  of  cross-complaint  set  up  an  action  for  damages  on 
account  of  the  faulty  construction  of  the  dwelling-house  re- 
ferred to,  and  asked  for  a  judgment  for  $1,300  against 
the  plaintiff.  The  material  allegations  of  the  cross-com- 
plaint were  answered  by  the  plaintiff  and  denied.  The  cause 
went  to  trial  before  the  court  and  a  jury.  Three  special 
questions  were  submitted  to  the  jury  by  the  court  which  they 
answered,  and  they  also  rendered  a  general  verdict  and  as- 
sessed plaintiff's  damage  at  the  sum  of  $200.  The  court,  on 
motion,  set  aside  the  general  verdict  and  drew  certain  conclu- 
sions of  law  from  the  special  questions  submitted  to  the  jury 
and  their  answers  thereto,  without  finding  any  additional 
facts.  The  following  are  the  special  questions  submitted  to 
the  jury:  ''Did  plaintiff  build,  construct  and  erect  or  cause 
to  be  built,  constructed  and  erected  in  a  good,  substantial  and 
workmanlike  manner,  conformable  to  the  plans  and  specifica- 
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tions,  as  well  as  the  requested  changes  made  therein,  the 
dwelling-house  in  question  on  or  before  September  25,  1903  T 
A.  No.  Q.  Was  the  said  building  constructed  in  a  good, 
substantial  and  workmanlike  manner  T  A.  No.  Q.  Have 
said  defendants  or  either  of  them  ever  accepted  or  approved 
said  building?  A.  No."  From  these  facts  found  by  the 
jury,  the  court  drew  as  conclusions  of  law — (1)  That  the  plain- 
tiff was  not  entitled  to  the  decree  foreclosing  his  lien;  (2) 
That  the  defendants  were  entitled  to  judgment  and  a  decree 
discharging,  dissolving  and  vacating  said  contractor's  lien; 
(3)  That  the  defendants  were  entitled  to  judgment  for  costs, 
and  judgment  was  duly  entered  in  conformity  with  said  con- 
clusions of  law.    This  appeal  is  from  that  judgment. 

It  will  be  observed  that  this  action  was  brought  to  foreclose 
a  contractor's  lien.  The  action,  then,  was  a  suit  in  equity. 
By  answer,  the  defendants  put  in  issue  the  material  allega< 
tions  of  the  complaint,  and  as  a  cross-action  they  set  up  by 
way  of  cross-complaint  an  action  for  damages,  accruing  by 
reason  of  the  failure  of  the  plaintiff  to  construct  the  build- 
ing referred  to,  in  accordance  with  the  contract.  Thus  we 
have  here  an  equity  suit  to  foreclose  a  mechanic's  lien,  and 
a  cross-action  at  law  for  damages.  The  respondents  did  not 
dismiss  their  cross-action  for  damages,  and  could  not  do  so, 
after  plaintiff  had  answered  the  cross-complaint,  without  his 
consent. 

It  appears  from  the  foregoing  questions  and  answers  that 
those  questions  arose  out  of  the  suit  in  equity  to  foreclose 
the  contractor's  lien,  and  not  out  of  the  cross-action  for  dam- 
ages. The  parties  had  a  right  to  have  the  cross-action  tried 
by  a  jury,  and  it  was  discretionary  with  the  court  whether 
or  not  it  would  submit  special  questions  in  the  suit  in  equity 
to  a  jury.  The  jury's  answers  in  the  equity  suit  were  simply 
advisory  to  the  court.  It  is  clear  to  us,  from  the  record,  that 
the  jury  considered  the  evidence  in  the  equity  branch  of  the 
case  in  answering  the  special  interrogatories  and  in  the  trial 
of  the  question  of  damages,  took  into  consideration  the  evi- 
dence on  that  question,  and  came^  the  conclusion  that  the 
Idaho,  Vol.  12—29 
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defendants  had  not  sustained  $1,300  in  damages,  but  had  sus- 
tained the  difference  between  the  amount  claimed  by  the 
plaintiff,  which  was  $926.20  and  $200,  for  which  latter  sum 
they  gave  plaintiff  a  verdict.  But  whether  that  be  the  cor- 
rect conclusion  or  not,  after  hearing  the  whole  case,  they  found 
a  general  verdict  for  the  plaintiff  for  $200.  The  court  then 
set  aside  the  general  verdict  and  without  making  any  findings 
of  fact  whatever,  adopted  the  findings  of  the  jury  on  the 
special  questions  submitted  to  them,  as  facts  found  by  the 
court,  and  entered  judgment  against  the  plaintiff,  canceling 
his  mechanic's  lien. 

A  court  may  adopt  the  findings  of  a  jury  in  an  equity  case 
as  the  findings  of  the  court  and  base  its  judgment  thereon, 
but  that  does  not  obviate  the  necessity  of  making  additional 
findings  covering  every  material  issue  made  by  the  pleadings, 
if  the  jury  has  not  done  so.  As  will  be  observed  from  the 
interrogatories  and  answers  thereto,  the  jury  found  that  the 
house  in  question  was  not  completed  before  September  25, 
1903;  that  the  building  was  not  constructed  in  a  good,  sub- 
stantial and  workmanlike  manner,  and  that  the  defendants 
had  never  accepted  or  approved  said  building.  Conceding, 
for  the  sake  of  argument,  that  those  findings  cover  all  the 
material  issues  made  in  the  equity  branch  of  the  case,  there 
is  no  finding  whatever  on  any  of  the  issues  made  by  the  cross- 
action  for  damaj^es.  That  being  true,  the  judgment  must 
be  reversed,  and  the  cause  remanded,  with  instructions  to 
set  aside  the  judgment  and  retry  the  case. 

Costs  are  awarded  to  appellant. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(June  20,  1906.) 

DANIEL  HELPHERY  et  al.,  Appellants,  v.  JOSEPH  PER- 
RAULT  et  al.,  Respondents. 

[86  Pac.  417.] 

l^A^KDAMUS — SUFPICTENCT  OF  COMPLAINT — JOINDEB  OF  PLAINTIFFS — COM- 
MON Interest  of  Plaintiffs. 

1.  Where  several  land  owners  contract  and  agree  among  themselves 
to  unite  in  interest  and  constmct  their  own  ditch  or  lateral,,  and 
make  a  joint  application  to  a  ditch  company  for  sufficient  water 
for  all  their  land  as  one  applicant,  they  may  join  as  plaintiffs 
in  an  action  to  compel  the  water  company  to  deliver  the  quantity 
of  water  applied  for  at  their  headgate. 

2.  Where  several  parties  agree  among  themselves  to  unite  in  in- 
terest and  jointly  apply  as  one  applicant  for  water  for  irrigation 
purposes  and  to  use  and  apply  the  water  in  rotation,  the  fact  of 
joinder  and  rotation  in  the  use  of  the  water  are  not  valid  and  suffi- 
cient grounds  on  which  the  water  company  may  refuse  to  furnish 
water  to  them  at  their  common  headgate. 

3.  The  times  and  order  of  use  and  application  of  water  by  several 
land  owners  under  the  same  lateral  to  their  respective  tracts  of 
land  are  matters  of  no  concern  to  the  water  company  where  the 
several  users  by  agreement  among  themselves  distribute  and  use 
the  water  at  the  times  and  in  the  manner  agreeable  to  them,  and 
the  company  has  no  duty  but  that  of  seeing  that  the  requisite  quan- 
tity of  water  flows  through  the  headgate  into  the  consumer's  ditch. 

4.  Complaint  in  this  case  held  sufficient  to  sustain  a  cause  of  ac- 
tion and  not  demurrable  for  the  misjoinder  of  parties  pjaintiff. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.  Hon.  Frank  J.  Smith,  Judge  of  the 
Seventh  Judicial  District,  presiding. 

Action  to  procure  a  writ  of  mandate ;  demurrer  to  complaint 
was  sustained  and  a  judgment  was  entered  dismissing  the 
action.    Plaintiffs  appealed    Beversed. 
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Neal  &  Kinyon,  for  Appellants. 

All  persons  having  an  interest  in  the  subject  of  the  action 
nnd  in  obtaining  the  relief  demanded  may  be  joined  as  plain- 
tiffs, except  when  otherwise  provided  in  this  code.  (Rev 
Stats.,  sec.  4101 ;  Frost  v,  Alturas  Water  Co,,  11  Idaho,  294, 
81  Pac.  996;  Pomeroy's  Code,  Remedies,  4th  ed.,  sees.  116, 
117;  First  Nat,  Bank  v.  Hummel,  14  Colo.  259,  23  Pac.  986; 
15  Ency.  of  PL  &  Pr.  668;  Phillips'  Code  Pleading,  sec.  457.) 

An  agreement  can  be  entered  into  between  water  usere 
as  to  the  time  and  manner  of  use,  and  will  be  respected  by 
the  courts  and  enforced  so  far  as  the  rights  of  third  parties 
are  concerned.  {Lytle  Creek  Water  Co,  v.  Purdew,  65  Cal. 
447,  4  Pac.  426,  431  et  seq. ;  Long  on  Irrigation,  sees.  61. 
Ill ;  Wiel  on  Water  Rights,  sec.  49.) 

Hawley,  Puckett  &  Hawley  and  Fremont  Wood,  for  Re- 
spondents, cite  no  authorities  on  the  points  decided. 

AILSHIE,  J. — This  action  was  commenced  for  the  pur- 
pose of  procuring  a  writ  of  mandate  compelling  the  defend- 
ants, doing  business  under  the  name  of  the  Perrault  Ditch 
Company,  to  turn  out  of  their  main  canal  and  deliver  to 
the  plaintiffs  *M4  of  a  second  foot  of  water  per  second  con- 
tinuous flow,"  for  the  purpose  of  irrigating  certain  lands 
belonging  to  the  plaintiffs.  The  action  is  commenced  by 
Daniel  Helphery  and  twelve  others.  Helphery  makes  the 
affidavit  in  which  he  says  **that  he,  together  with  the  other 
above-named  plaintiffs,  own,  possess  and  occupy  the  follow- 
ing described  real  estate,  all  situated  in  Lemp's  addition 
to  Boise  City,  Ada  county,  Idaho,  namely,  etc."  He  further 
deposes  **that  he  is  duly  authorized  to  represent  the  in- 
terests of  all  the  other  plaintiffs  herein,  and  is  authorized  to 
receive  all  notices,  orders  and  directions  necessary  and  proper 
to  be  made  in  and  about,  procuring,  using  and^  distribution 
of  the  said  water  mentioned  among  these  several  plaintife 
^  .  .  . ;  that  it  is  the  desire  of  each  and  every  of  the  said 
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plaintiffs  herein  that  said  water  shall  be  used  as  among 
themselves  as  a  single  stream  of  water,  they  applying  it  to 
their  said  tracts  of  land  at  such  times  and  in  such  manner 
as  to  them  may  seem  proper/'  It  is  also  alleged  that  the 
plaintiffs  have  already  constructed  the  necessary  ditch  or 
lateral  at  their  own  expense  for  the  purpose  of  carrying 
and  conveying  the  water  applied  for  from  the  company's 
main  canal  to  and  upon  their  respective  lands.  They  allege 
the  necessary  and  proper  tender  of  a  year's  rental  for  the 
amount  and  quantity  of  water  for  which  they  applied.  The 
defendants  demurred  to  the  complaint,  or  affidavit,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  or  entitle  them  to  a  writ,  and  also  on  grounds 
of  misjoinder  of  parties  plaintiff.  The  demurrer  was  sus- 
tained by  .the.  trial  court  and  judgment  was  entered  dismiss- 
ing the  action  and  the  plaintiffs  have  appealed.  The  only 
question  that  arises  in  this  case  for  our  determination  is: 
Can  the  several  plaintiffs  by  contract  and  agreement  among 
themselves  unite  and  join  in  interest  and  make  a  legal  ap- 
plication and  demand  for  water  for  all  their  lands  jointly 
and  have  the  same  treated  and  considered  as  one  applica- 
tion, and  when  water  is  turned  out  to  them,  apply  it  at  such 
times  and  in  such  manner  to  their  several  tracts  of  land  as 
they  may  decide  upon  among  themselves^  In  the  first  place, 
we  think  there  is  no  doubt  but  that  the  plaintiffs  have  the 
right  to  enter  into  such  contract  and  agreement  among  them- 
selves for  the  application  and  use  of  the  water  at  such  times 
and  in  such  manner  as  they  may  deem  to  be  their  best  in- 
terests. If  they  choose  to  apply  and  use  the  water  as  among 
themselves  in  rotation,  we  have  no  doubt  of  their  right  to  do 
so.  This  right  being  recognized,  it  necessarily  follows  that 
so  soon  as  they  have  entered  into  such  a  contract  or  agree- 
ment a  common  right  and  interest  at  once  arises  among  them 
which  entitles  them  to  join  as  coplaintiffs  in  an  action  for 
the  preservation  and  protection  of  such  right.  (Rev.  Stats., 
sec.  4101 ;  Frost  v.  AUuras  Water  Co.,  11  Idaho,  294,  81  Pac. 
996.) 
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It  is  argued  by  counsel  for  respondents  that  neither  the 
constitution  nor  statutes  of  this  state  recognize  the  right  of 
water  users  to  enforce  upon  ditch  companies  the  delivery  of 
water  by  rotation.  They  contend  that  the  only  water  right 
recognized  is  one  of  a  continuous  flow.  Without  deciding 
that  question,  the  proposition  may  be  fully  conceded  for  the 
purpose  of  this  case,  for  the  reason  that  the  plaintiffs  do 
not  ask  that  the  water  company  deliver  the  water  to  them  in 
rotation,  but,  on  the  other  hand,  they  ask  for  a  continuous 
flow  of  .14  of  a  second  foot  turned  into  their  ditch  at  the  head- 
gate.  If  this  should  be  done,  the  only  duty  of  the  com- 
pany would  be  to  see  that  the  required  volume  of  water 
is  kept  flowing  in  at  the  plaintiff's  headgate  continuously. 
The  rotation  and  distribution  of  the  water  among  the  sev- 
eral plaintiffs  will  be  a  matter  of  no  concern  to  the  ditch 
company,  and  one  exclusively  for  the  determination  and 
disposition  of  the  several  plaintiffs.  The  ditch  company 
will  only  have  to  deal  with  one  person,  namely,  the  agent  or 
representative  of  the  several  plaintiffs.  Rotation  in  irri- 
gation undoubtedly  tends  to  conserve  the  waters  of  the  state 
and  to  increase  and  enlarge  their  duty  and  service,  and  is, 
consequently,  a  practice  that  deserves  encouragement  in  so 
far  as  it  may  be  done  within  legal  bounds. 

Respondents  have  argued  that  plaintiffs'  action  should 
fail,  for  the  reason  that  the  application  for  the  use  of  the 
water  was  not  made  prior  to  the  first  day  of  January,  as 
prescribed  by  section  20  of  the  irrigation  act  of  February 
25,  1899  (Sess.  Laws  1899,  p.  383).  We  do  not  think  that  ob- 
jection is  well  taken  in  a  case  where  all  prior  applicants 
for  water  have  been  supplied  and  the  ditch  company  still 
has  water  for  rental  and  distribution.  The  provisions  of 
section  20  of  the  act  referred  to  were  intended  for  a  regulation 
between  different  applicants  and  also  for  a  protection  to 
the  company,  as  well  as  the  consumer,  where  one  applicant 
had  previously  used  the  water  on  his  land  and  another  ap- 
plicant had  never  before  applied  water  to  his  land. 
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Points  Decided. 

The  complaint  states  a  cause  of  action  and  the  demurrer 
should  have  been  overruled.  The  judgment  is  reversed  and 
the  cause  remanded^  with  directions  to  the  trial  court  to 
overrule  the  demurrer  and  allow  the  defendants  ten  days  in 
which  to  answer  the  complaint.     Costs  awarded  to  appellants. 

Sullivan,  J.,  concurs. 

STOCKSLAGER,  C.  J.,  Concurring.— In  view  of  the 
peculiar  facts  as  stated  in  the  complaint  in  this  case,  I  concur 
in  the  conclusion  reached  by  my  associates.  I  am  satisfied  the 
management  and  control  of  canals  and  laterals  as  a  rule  must 
be  left  to  the  company,  association  or  corporation  owning 
and  operating  the  property;  otherwise  endless  litigation 
would  follow.  It  is  the  duty  of  anyone  operating  a  canal 
to  so  distribute  the  water  that  the  legal  rights  of  all  consumers 
should  be  protected;  hence,  the  necessity  of  absolute  control 
over  the  canal  and  laterals,  where  conflicting  rights  may 
arise. 


(June  20,  1906.) 


In  the  Matter  of  the  Appeal  of  GEORGE  P.  RHEA,  Prose- 
cuting Attorney  of  Washington  County,  Appellant,  v. 
THE     BOARD     OF     COUNTY     COMMISSIONERS, 

Respondent. 

[88  Pac.  89.] 

Fees  or  Clebk  or  the  District  Court,  Ex-omcio  Auditor  and  Re- 
corder, AND  OF  THE  PROBATE  JUDGE — FEES  FOR  TAKING  FINAL  PROOF 

OF  Claimants  for  Qoveenment  Lands — Fees  for  Performing  Mar- 
riage Ceremonies. 

1.  The  clerk  of  the  district  court,  ex-offlcio  auditor  and  recorder, 
under  the  provisions  of  section  7,  article  18  of  the  constitution, 
and  the  law  carrying  that  section  into  effect,  must  pay  quarterly, 
to  the  county  treasurer,  all  fees  which  may  come  into  his  hands, 
from  whatever  source^  over  and  above  his  actual  and  necessary  ex- 
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Argument  for  Appellant. 

penses.     This  includes  all  fees  for  services  rendered  by  virtue  of 
said  offices. 

2.  Under  said  provisions  of  the  constitution  and  law,  the  probate 
judge  must  account  for  and  turn  into  the  county  treasury  all  fees 
received  by  him  for  services  rendered  by  virtue  of  his  offiee,  over 
and  above  his  actual  and  necessary  expenses. 

3.  The  salary  paid  to  such  officers,  under  the  kw,  is  in  full  com- 
pensation for  all  services  rendered  by  them. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Washington  County.  Hon.  Frank  J.  Smith, 
Judge. 

Judgment  of  the  district  court  rendered  on  appeal  from 
an  order  of  the  board  of  county  commissioners.    Reversed. 

George  P.  Bhea,  Prosecuting  Attorney,  pro  se. 

A  county  oflScer  must  account  for  and  pay  all  fees  over  to 
the  county  and  report  to  the  board  each  quarter.  (Const., 
art.  18,  sec.  7;  Sess.  Laws  1899,  p.  405;  Clyne  v.  Bingham 
County,  7  Idaho,  75,  60  Pac.  76.) 

Where  the  salary  or  compensation  of  a  county  official  is 
definitely  fixed  by  law,  it  is  generally  held  that  such  sum  is 
intended  to  include  his  entire  ofiicial  remuneration,  and  to 
preclude  extra  charges  for  any  services  whatever.  (11  Cyc. 
of  L.  &  P.  429  (b),  citing  Humboldt  Co.  v.  Stem,  136  Cal. 
63,  68  Pac.  324,  and  many  other  cases;  Board  of  County 
Commrs.  of  Graham  Co.  v.  Van  Slyck,  52  Kan.  622,  35  Pac. 
299 ;  Raymond  v.  Commissioners  of  Madison  Co.,  5  Mont.  103, 
2  Pac.  306;  County  of  Kern  v.  Fay,  131  Cal.  549,  63  Pac.  857; 
Dodge  v.  City  and  County  of  San  Francisco,  135  Cal.  512,  67 
Pac.  973.)  Ordinarily,  when  an  official  is  allowed  a  definite 
salary,  he  cannot  claim  compensation  for  services  rendered 
ex  officio  in  any  other  capacity  (11  Cyc.  434,  citing  Dysart 
V.  Oraham  Co.,  5  Ariz.  123,  48  Pac.  213 ;  Henderson  v.  Pueblo 
Co.,  4  Colo.  App.  301,  35  Pac.  880;  Barch  v.  Cutter,  6  Utah, 
409,  24  Pac.  526.) 
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By  accepting  the  office  to  which  he  has  been  elected,  a 
comity  officer  agrees  to  accept  the  salary  fixed  to  that  office 
as  full  compensation  for  all  services  which  he  may  render  the 
county  during  his  term  of  office,  whether  they  be  those 
enumerated  in  the  statute  or  not,  and  he  is  inhibited  from 
receiving  any  further  compensation  for  any  services  which 
he  may  render  the  county.  (County  of  Humholdi  v.  Stern, 
136  Cal.  63,  68  Pac.  234 ;  Raymond  v.  Commissioners  of  Madi- 
son Co.,  5  Mont.  103,  2  Pac.  308.) 

Frank  Harris,  for  Respondent. 

A  public  officer  is  not  bound  to  perform  all  manner  of 
public  service  without  compensation  because  his  office  has  a 
salary  annexed  to  it.  Nor  is  he,  in  consequence  of  holding 
an  office,  rendered  legally  incompetent  to  the  discharge  of 
duties  which  are  clearly  extraofficial,  outside  of  the  scope 
of  his  official  duties.  (Mechem  on  Public  Officers,  sec.  863; 
Evans  v.  Trenton,  24  N.  J.  L.  764.) 

SUIjLIVAN,  J. — This  is  an  appeal  from  the  judgment  of 
the  district  court  of  Washington  county,  confirming  an  order 
on  appeal  from  the  board  of  county  commissioners. 

It  appears  from  the  record  that  the  clerk  of  the  district 
court  of  that  county,  who  was  ex-officio  auditor  and  recorder, 
made  and  filed  with  the  board  of  county  commissioners  his 
quarterly  report  of  fees  received  for  the  quarter  ending  June 
30,  1905;  and  the  probate  judge  of  said  county  also  filed  his 
quarterly  report  of  fees  received  for  the  same  quarter ;  that  the 
report  of  said  clerk  did  not  include  the  fees  received  by  him 
for  a  large  number  of  proofs  made  upon  government  lands,  for 
each  of  which  he  received  the  sum  of  $4,  and  only  accounted 
for  and  paid  over  to  the  county  treasurer  seventy-five 
and  ninety  cents  of  the  $4  fee  received  by  him,  and  retained 
and  appropriated  to  his  own  use  the  remainder.  It  is  con- 
tended by  counsel  for  the  appellant  that,  as  said  fees  were 
received  by  reason  of  the  officer  holding  the  office  of  clerk, 
he  must  account  for  all  of  said  fees.     It  is  also  shown  by 
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the  record  that  the  probate  judge  had  performed  a  number  of 
marriage  ceremonies,  and  had  received  therefor  the  amount 
of  $5  for  each  ceremony  performed,  and  had  failed  to  in- 
clude such  fees  in  his  said  quarterly  report,  and  the  same 
contention  is  made  in  his  case. 

The  only  question  for  consideration  is,  whether,  under 
the  law,  the  fees  so  received  by  the  clerk  and  probate  judge 
must  be  accounted  for  and  turned  in  to  the  county  treasurer. 
It  appears  from  the  record  that  the  clerk's  salary  had  been 
fixed  at  $1,700  per  annum,  and  the  probate  judge's  salary  at 
$900  per  annum.  It  is  contended  by  appellant  that  those 
oflScers  have  the  right  to  perform  these  duties  only  by  virtue 
of  their  respective  offices,  and  that  as  each  receives  a  stated 
salary  annually,  under  the  law,  such  salary  is  in  full  com- 
pensation for  all  services  rendered  by  them;  that  all  fees 
coming  into  their  hands,  by  virtue  of  their  respective  offices, 
from  whatever  source,  must  be  turned  over  to  the  coimty. 
By  the  rules  and  regulations  of  the  general  land  office  of 
the  United  States,  the  clerk  of  any  court  of  record  of  the  land 
district  in  which  the  land  is  situated  is  authorized  to  take 
final  affidavit  and  proof  from  applicants  for  government 
lands,  and  receive  certain  compensation  or  fees  therefor.  It 
is  claimed  that  such  officer  is  authorized  to  perform  the  ser- 
vices rendered  in  said  matter,  and  charge  the  fee  allowed  by 
virtue  of  his  office  and  not  otherwise.  The  same  may  be  said 
of  the  probate  judge.  He  can  only  perform  marriage  cere- 
monies by  virtue  of  his  office,  and  the  law  authorizes  him 
to  charge  a  fee  of  $5,  but  he  may  receive  any  other  or  larger 
sum  voluntarily  given  by  the  parties  to  the  marriage.  (Rev. 
Stats.,  sec.  2438.)  So  it  will  be  observed  that  the  probate 
judge  was  authorized  to  charge  and  collect  that  fee  by  virtue 
of  his  office.  The  law  fixes  the  fees  that  those  officers  may 
charge,  and  also  requires  the  officer  to  perform  such  services 
on  payment  of  the  fees  prescribed,  and  any  failure  or  refusal 
to  perform  official  duty  when  the  fees  are  tendered,  makes  the 
officer  liable  on  his  official  bond.     (Rev.  Stats.,  sec  2137.) 
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Section  7,  article  18  of  the  state  constitution  provides, 
among  other  things,  ''that  all  county  officers  shall  receive 
fixed  annual  salaries,  to  be  paid  quarterly  out  of  the  county 
treasury,  and  that  all  fees  which  may  come  into  his  hands, 
from  whatever  source,  over  and  above  his  actual  necessary 
expenses,  shall  be  turned  into  the  county  treasury  at  the 
end  of  each  quarter.*'  And  it  further  provides:  **That  at 
the  end  of  each  quarter,  he  shall  file  with  the  clerk  of  the 
board  of  county  commissioners  a  sworn  statement,  accom- 
panied by  proper  vouchers,  showing  all  expenses  incurred 
and  all  fees  received,  which  must  be  audited  by  the  board, 
as  are  other  accounts.*' 

The  language  of  said  section  of  the  constitution  is  too  plain 
and  obvious  to  require  construction,  and  clearly  requires  the 
officer,  after  retaining  his  actual  and  necessary  expenses,  to 
turn  into  the  county  treasury  all  the  fees  that  come  into  his 
hands,  from  whatsoever  source.  This  certainly  means  all  fees 
that  come  into  his  hands  for  services  rendered,  by  virtue  of 
his  office.  If  the  clerk  of  that  court  and  probate  judge  of 
Washington  county  had  not  held  those  offices^  they  could  not, 
and  would  not,  have  received  the  fees  referred  to.  The 
f ramers  of  the  constitution,  as  well  as  the  legislature,  cer- 
tainly meant  to  require  those  officers  to  turn  into  the  county 
treasury  all  fees  that  came  into  their  hands,  by  virtue  of  their 
offices,  over  and  above  their  actual  and  necessary  expenses. 
That  being  true,  the  judgment  of  the  trial  court  must  be 
reversed,  and  it  is  so  ordered,  with  costs  in  favor  of  the  ap- 
pellant. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 

ON  PETITION  FOB  REHEARINQ. 
(July  7,  1906.) 

STOCKSLAGER,  C.  J. — In  this  case  the  respondent  in- 
sists that  this  court  did  not  pass  upon  all  the  points  raised 
by  their  motion,  and  owing  to  the  fact  that  the  case  was  sub- 
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mitted  on  briefs,  the  court  is  inclined  to  hear  anything 
further  respondent  may  have  to  say  in  support  of  their  con- 
tention; hence  a  rehearing  is  granted,, 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


ON  REHEABINO. 
(January   5,    1907.) 

1.  Under  the  provisions  of  section  2294  of  the  Revised  Statutes 
of  the  United  States  as  amended  by  act  of  March  11,  1902  (32 
U.  S.  Stats,  at  Large,  64),  the  clerk  of  the  district  court  who  takes 
homestead  or  other  land  proofs  must  do  so  in  his  official  capacity 
and  all  tees  collected  by  him  for  such  service,  whether  for  ''pre- 
paring the  deposition''  or  administering  the  oath  and  affixing  the 
jurat,  are  provided  for  by  the  statute,  and  are  collected  by  him 
in  his  official  capacity  and  by  virtue  of  his  office,  and  must  be  ac- 
counted for  and  paid  over  to  the  county. 

2.  Any  gratuity  received  by  a  probate  judge  over  and  above  the 
statutory  fee  of  five  dollars  for  solemnizing  a  marriage  may,  uoder 
section  2438,  Revised  Statutes,  be  retained  by  him  for  his  individual 
use  and  benefit. 

(Syllabus  by  the  court.) 

AILSHIE,  J. — ^A  rehearing  was  granted  in  this  Qase  on 
July  7,  and  the  case  was  again  argued  at  this  present  term 
of  court.  Counsel  for  respondent  urge  in  the  first  place  that 
no  final  judgment  has  ever  been  entered  from  which  an  ap- 
peal could  be  prosecuted,  and  that  this  court  is  without  juris- 
diction to  determine  the  case  on  its  merits.  This  contention 
is  not  well  founded  for  the  following  reasons:  In  the  first 
place,  section  1776  of  the  Revised  Statutes  as  amended  by  act 
of  February  14,  1899  (Sess.  Laws  1899,  248),  provides  that 
**an  appeal  may  be  taken  from  any  act,  order  or  proceeding 
of  the  board  by  any  person  aggrieved  thereby,"  etc.  The 
order  of  the  board  of  commissioners  from  which  the  appeal 
was  taken  to  the  district  court  was  an  order  entered  overruling 
the  county  attorney's  application  and  request  that  the  board 
require  the  clerk  of  the  district  court  and  probate  judge  each 
to  include  in  their  quarterly  reports  all  fees  received  by 
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them  including  fees  for  taking  final  land  proof  and  solemniz- 
ing marriage.  The  board  recited  their  reasons  at  some  length 
for  refusing  to  follow  the  advice  of  the  county  attorney  and 
denying  his  application  and  request.  They  also  recited  the 
fact  that  each  of  these  officers  had  received  such  fees  as  the 
county  attorney  advised  them  should  be  turned  into  the 
county.  The  county  attorney  appealed  from  this  order  of 
the  board  and  in  taking  such  appeal  he  was  clearly  within 
the  provisions  of  section  1776,  supra.  The  district  court 
heard  the  case  on  its  merits,  evidence  being  introduced  at 
considerable  length  in  relation  thereto,  and  made  and  filed 
his  findings  of  fact  and  entered  judgment  sustaining  and 
affirming  the  action  of  the  board  of  commissioners,  and  hold- 
ing that  the  fees  referred  to  by  the  county  attorney  were  not 
such  as  are  required  to  be  turned  into  the  county.  This  judg- 
ment entered  by  the  district  court  was  a  final  judgment  af- 
firming and  approving  the  action  of  the  board  of  commis- 
sioners. The  county  attorney  has  appealed  from  that  order, 
and  his  case  is  properly  before  this  court  for  determination 
on  its  merits. 

The  principal  contention  made  by  counsel  for  respondent 
on  the  rehearing  is  that  under  section  2294  of  the  Revised 
Statutes  of  the  United  States  as  amended  by  act  of  March 
11,  1902  (32  U  S.  Stats,  at  Large,  64  [U  S.  Comp. 
Stats.  1905,  p.  322]),  any  person,  whether  an  officer  or 
not,  may  prepare,  depositions  of  homesteaders  and  other  land 
claimants  and  their  witnesses,  and  that  the  only  official  act 
is  that  of  administering  the  oath,  for  which  the  statute 
allows  twenty-five  cents.  That  section  so  amends  the  old 
law  as  to  authorize  final  proofs  to  be  made  before  a  United 
States  commissioner  or  a  judge  or  clerk  of  any  court  of  record 
virithin  the  land  district  in  which  the  lands  claimed  are  sit- 
uated. The  particular  portion  of  the  section  which  bears 
upon  the  question  in  controversy  is  as  follows:  **The  fees 
for  entries  and  for  final  proof  when  made  before  any  other 
officer  than  the  register  and  receiver,  shall  be  as  follows :  For 
each  affidavit,  twenty-five  cents.  For  each  deposition  of 
claimant  or  witness,  when  not  prepared  by  the  officer,  twenty- 
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five  cents.  For  each  deposition  of  claimant  or  witness  when 
prepared  by  the  officer,  one  dollar.  Any  officer  demanding 
or  receiving  a  greater  sum  for  such  services  shall  be  guilty 
of  a  misdemeanor,  andr  upon  conviction  shall  be  punished  for 
each  offense  by  fine  not  exceeding  one  hundred  dollars."  It 
will  be  observed  from  the  foregoing  that  where  the  deposition 
is  prepared  by  the  officer  who  administers  the  oath  and  af- 
fixes the  jurat,  he  shall  be  entitled  to  collect  and  receive  one 
dollar  for  each  deposition,  and  where  the  deposition  has  been 
prepared  by  some  one  else,  he  is  allowed  to  collect  and  receive 
twenty-five  cents  for  administering  the  oath  and  affixing  the 
jurat.  Now,  it  is  insisted  that  since  any  person  can  prepare 
the  deposition  the  officer  may  do  so  as  a  private  citizen, 
and  that  while  he  may  charge  the  one  dollar  fee,  he  will 
only  be  required  to  account  for  the  twenty-five  cents  which 
is  earned  and  received  by  him  for  administering  the  oath 
and  affixing  the  jurat.  The  difficulty,  and  it  seems  to  us  the 
fallacy  in  the  argument,  rests  in  the  fact  that  under  the 
statute  the  only  charge  that  any  officer  designated  therein  can 
make  must  be  made  in  his  official  capacity  and  under  the 
statute  itself.  A  private  citizen  or  any  person  not  authorized 
to  take  these  proofs  may  prepare  the  deposition  for  the  claim- 
ant, and  make  any  charge  therefor  agreed  upon  between  him 
and  the  claimant,  and  however  much  that  charge  may  be. 
it  will  not  be  a  violation  of  the  statute  and  will  not  subject 
the  party  to  a  prosecution  thereunder.  But  no  officer  des- 
ignated by  the  statute  can  make  any  greater  charge  either 
in  his  official  or  individual  capacity  than  that  prescribed  by 
statute.  If  he  should  do  so  he  would  be  guilty  of  a  misde- 
meanor. He  cannot  separate  himself  from  the  office  which 
he  occupies  for  the  purpose  of  performing  such  duty  or  col- 
lecting such  or  any  fee.  It  is  therefore  clear  to  our  mind^ 
that  the  fee  prescribed  by  section  2294,  supra,  whether  for 
making  the  deposition  or  administering  the  oath,  or  for  both, 
is  provided  for  and  collectible  by  the  officer  in  his  official 
capacity  and  by  virtue  of  his  office,  and  not  as  an  individual, 
and  that  he  can  no  more  segregate  himself  from  the  office 
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which  he  occupies  for  the  purpose  of  collecting  one  part  of 
the  fee  than  he  can  for  the  pther.  It  must  be  admitted  that 
if  the  individual  were  not  occupying  such  office,  he  might 
prepare  such  a  deposition  and  receive  .any  sum  therefor  that 
he  could  collect  without  subjecting  himself  to  any  of  the 
penalties  of  the  statute,  but  this  he  cannot  do  while  discharg- 
ing the  duties  of  such  office.  The  most  exhaustive  and  interest- 
ing case  bearing  upon  this  subject  to  which  our  attention  has 
been  called  is  that  of  Finley  v.  Territory,  12  Okla.  621,  73 
Pac.  273.  In  that  case  the  Oklahoma  supreme  court  had  be- 
fore them  the  question  as  to  whether  or  not  a  probate  judge 
could  retain  for  his  own  use  and  benefit  fees  and  compensa- 
tion received  by  him  in  the  discharge  of  his  duties  under 
the  act  of  Congress,  authorizing  probate  judges  to  file  upon 
and  procure  patents  for  townsites.  The  court  held  that  while 
the  authority  to  perform  the  acts  in  question  was  granted 
by  act  of  Congress  instead  of  by  the  legislature,  that  never- 
theless the  power  and  authority  was  conferred  upon  the  office 
instead  of  the  individual,  and  that  it  did  not  create  any  sepa- 
rate office  nor  did  it  entitle  him  to  retain  the  fees  collected 
under  such  act.  In  that  case  many  authorities  are  cited  and 
reviewed  touching  the  question  of  fees  and  compensation  of 
public  officers,  and  the  duty  of  such  officers  to  account  for  all 
fees  to  the  county  or  state,  as  the  case  may  be.  In  State  ex  rel. 
Frontier  Co.  v.  Kelly,  30  Neb.  575,  46  N.  W.  714,  it  was  held 
that  where  a  county  clerk  who  was  also  a  notary  public 
took  acknowledgments  of  deeds,  mortgages  and  certified  affi- 
davits and  depositions  as  a  notary  public,  it  was  his  duty  to 
enter  upon  his  fee-book  as  county  clerk  and  report  to  the 
county  board  every  item  of  fees  and  compensation  received 
by  him  for  such  services.  It  was  held  that  he  could  not  pro- 
cure the  appointment  as  notary  public  and  discharge  duties 
as  notary  which  devolved  upon  him  as  county  clerk,  and 
thereby  deprive  the  county  of  the  benefit  of  such  fees  and 
increase  his  own  salary  and  compensation  by  the  operation. 
We  are  satisfied  that  under  the  provisions  of  our  statute 
and  constitution  as  cited  in  the  original  opinion,  the  fees 
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claimed  by  the  clerk  and  the  probate  judge  belong  to  the 
county,  and  should  have  been  reported  and  turned  over  to 
the  county.  We  agree  with  counsel  for  respondent  that 
under  section  2438  of  the  Revised  Statutes  a  probate  judge 
may  receive  any  sum  **  voluntarily  given  him  by  the  parties" 
over  and  above  the  statutory  fee  of  five  dollars  for  solemniz- 
ing marriages.  In  such  case  the  statute  provides  specifically 
that  such  officer  may  receive  any  gratuity,  and  in  that  case 
he  is  undoubtedly  entitled  to  retain  the  same,  accounting 
to  the  county  only  for  the  statutory  fee.  The  judgment  of 
the  trial  court  is  reversed  and  cause  remanded,  with  direc- 
tions to  the  trial  court  to  take  such  further  action  as  may  be 
necessary  in  accordance  with  the  views  herein  expressed. 
Costs  awarded  in  favor  of  the  appellant. 

Sullivan,  J.,  concurs. 

STOCKSLAGER,  C.  J.,  Concurring.— I  concur,  but  if  it  is 
true  that  in  some  of  the  counties  the  salary  of  the  probate 
judge  and  auditor  and  recorder  has  been  fixed  on  a  basis 
that  the  fees  not  provided  for  by  statute  or  labor  not  en- 
joined upon  such  officer  by  statute  should  not  be  accounted 
for  by  such  officer,  or  that  he  was  at  liberty  to  retain  such 
fees  over  and  above  his  salary  as  fixed  by  the  county  commis- 
sioners, equity  would  or  should  require  that  the  officer  be 
compensated  for  the  labor  performed  in  the  amount  intended 
to  be  paid  by  the  county  commissioners.  In  other  words, 
it  is  not  justice  to  the  officer  to  fix  his  salary  on  a  basis  that 
he  is  to  receive  and  retain  certain  fees,  and  thereafter  re- 
quire him  to  pay  such  fees  into  the  county  treasury,  thus 
reducing  the  salary  contemplated  by  the  county  commis- 
sioners. 
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(June  21,   1906.) 

COMMODORE    JACKSON,    Respondent,  v.  P.    H.  BAR- 
RETT et  al.,  AppeUants. 

[86  Pae.  270.] 

Motion  to  Dismiss  AppEAii — Where  Jurisdiction  of  Trial  Court  At- 
taches After  Decision  on  Appeal — Dismissal  of  Appeal — Second 
Appeal — ^Undertaking  on  Appeal — Obligation  op  Sureties. 

1.  Where  a  motion  to  diemiss  an  appeal  is  confessed  and  the 
court  dismisses  the  appeal  without  prejudice  to  another  appeal, 
the  second  appeal  may  be  perfected  at  any  time  after  the  order 
of  dismissal  is  made,  regardless  of  whether  the  remittitur  has  been 
filed  in  the  trial  court  or  not. 

2.  Under  the  provisions  of  section  4809,  Bevised  Statutes,  and  the 
Burety  company  law,  the  undertaking  on  appeal  must  be  executed 
on  the  part  of  the  appellant  to  the  effect  that  the  appellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against  him  on  the 
appeal  or  on  a  dismissal  thereof,  not  exceeding  $300. 

3.  If,  in  such  undertaking,  the  sureties  fail  to  obligate  them- 
selves to  the  effect  that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  a  dismissal  of  the  appeal, 
the  undertaking  is  insufficient  and  may  be  amended  on  seasonable 
application. 

4.  One  who  relies  on  technicalities  must  be  held  to  observe  technical 
rules. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Elmore  County.     Hon.  Lyttleton  Price,  Judge. 

Action  to  recover  a  money  judgment.    Judgment  for  plain- 
tiff.    Motion  to  dismiss  appeal.    Sustained. 

E.  M.  Wolfe,  for  Appellants. 

W.  C.  Howie,  for  Respondent 

Counsel  cite  no  authorities  on  points  decided  not  cited  by 
the  court. 

Idaho,  VoL  12—30 
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SULLIVAN,  J. — This  cause  was  before  this  court  on  ap- 
peal at  its  1906,  February  term.  Counsel  for  respondent 
moved  to  dismiss  the  appeal,  which  motion  was  confessed  by 
counsel  for  the  appellant,  and  the  appeal  was,  on  the  thir- 
teenth day  of  February,  1906,  dismissed  without  prejudice 
to  another  appeal.  Another  appeal  has  been  taken,  and  coun- 
sel for  respondent  now  moves  to  dismiss  the  appeal  on  two 
grounds:  (1)  That  no  sufficient  undertaking  on  appeal  has 
been  filed  herein;  (2)  That  at  the  time  this  appeal  was  taken, 
to  wit,  on  the  thirteenth  day  of  February,  1906,  the  district 
court  had  no  jurisdiction  over  said  case,  for  the  reason  that 
it  had  been  theretofore  appealed  to  the  supreme  court,  and 
the  remittitur  from  said  court  had  not  been  filed  in  the  dis- 
trict court,  and  was  not  filed  until  the  fifteenth  day  of  Feb- 
ruary, 1906. 

We  will  first  dispose  of  the  second  contention.  It  appears 
from  the  records  of  this  court  that  the  first  appeal  in  this 
case  was  dismissed  without  prejudice  to  another  appeal  on  the 
thirteenth  day  of  February,  1906,  and  that  thereafter,  and 
on  that  day,  the  remittitur  of  this  court  was  issued  and  mailed 
to  the  clerk  of  the  district  court,  from  whence  the  appeal  was 
taken.  On  said  day,  after  said  dismissal,  counsel  for  ap- 
•  pellant  prepared  and  served  his  notice  of  appeal  on  counsel 
for  respondent,  and  on  the  same  day  filed  an  undertaking 
on  appeal.  It  is  contended  by  counsel  for  respondent  that 
the  jurisdiction  of  the  district  court  did  not  attach  until  the 
remittitur  was  filed  on  the  fifteenth  day  of  February,  and 
for  that  reason  the  appeal  was  prematurely  taken.  In  other 
words,  he  contends  that  this  court  had  jurisdiction  of  said 
case  until  the  remittitur  was  actually  filed  in  the  trial  court. 
In  support  of  that  contention,  he  cites  Hazard  v.  Cole,  1 
Idaho,  276,  where  it  is  said  at  page  305:  **The  general  rule 
seems  to  be  well  settled  that  this  court  loses  jurisdiction  of  a 
case  when  the  remittitur  has  been  sent  to  and  filed  in  the  court 
below."  He  cites  in  support  thereof  Grogan  v.  Ruckle,  1 
Cal.  192;  Lesse  v.  Clark,  20  Cal.  387;  Rowland  v.  Kreyen- 
hagen,  24  Cal.  52.    The  court  then  further  says:  "This  gen- 


Digitized  by 


Google 


June,  1906.]  Jackson  v.  Barrbtt.  467 

opinion  of  the  Court — Sullivan,  J. 

eral  rule  rests,  however,  on  the  supposition  that  all  the  pro- 
ceedings have  been  regular,  and  that  no  fraud  or  imposition 
has  been  practiced  upon  the  court  or  opposite  party;  for  if 
such  appears  to  have  been  the  case,  the  appellate  court  will 
assert  its  jurisdiction,  and  recall  the  case."  Counsel  also 
cites  Hosack  v,  Rogers,  7  Paige,  108,  and  Burckle  v.  Luce, 
3  How.  Pr.  236.  In  the  latter  case  the  court  held  that  it 
had  the  jurisdiction  of  a  case  until  the  remittitur  was  filed 
with  the  clerk  of  the  court  below. 

In  Anthony  v.  Orand,  99  Cal.  602,  34  Pac.  325,  the  supreme 
court  of  California  held  that  where  an  appeal  was  dismissed 
one  day  and  a  second  appeal  taken  on  the  next  day,  the  latter 
should  not  be  dismissed  on  the  ground  that  a  prior  appeal 
was  then  pending.  In  Sligh  v.  Shelton  S.  W.  R.  Co.,  20 
Wash.  16,  54  Pac.  763,  the  supreme  court  of  Washington  held 
that  an  appeal  perfected  on  a  second  notice  of  appeal  was 
not  objectionable  because  there  was  no  formal  order  of  dis- 
missal of  the  first  appeal;  and  the  same  court  in  Griffith  v. 
Maxwell,  20  Wash.  403,  55  Pac.  571,  held  that  a  person,  by 
giving  a  premature  notice  of  appeal  and  filing  an  appeal  bond 
and  abandoning  it,  is  not  deprived  of  the  right  to  appeal  on 
a  second  notice  seasonably  given,  though  there  is  no  formal 
dismissal  of  the  first  appeal. 

Where,  as  in  the  case  at  bar,  counsel  for  respondent  moves 
to  dismiss  the  appeal,  and  such  motion  is  confessed  by  the 
opposing  counsel  and  allowed  by  the  court,  and  an  order  dis- 
missing the  appeal  without  prejudice  is  made,  a  new  appeal 
may  be  perfected  as  soon  as  the  order  of  dismissal  is  made. 

It  is  evident  in  this  class  of  cases,  when  an  appeal  is  dis- 
missed without  prejudice,  that  another  appeal  may  be  taken, 
if  the  time  for  taking  an  appeal  has  not  already  expired.  It 
might  occur  that  the  time  for  another  appeal  would  expire 
on  the  next  day  after  the  appeal  was  dismissed,  and  if  the 
party  was  not  permitted  to  make  such  appeal  until  after  the 
remittitur  was  filed,  he  would  lose  his  right  of  appeal.  While, 
as  a  general  rule,  a  trial  court  should  not  take  jurisdiction 
and  do  anything  in  a  case  that  has  been  appealed  until  the 
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remittitur  is  filed  in  that  court,  in  a  case  where  a  dismissal 
of  the  appeal  is  made  without  prejudice  to  another  appeal, 
such  an  appeal  may  be  taken  immediately  after  the  dismissal 
is  granted.  This  class  of  cases  is  an  exception  to  the  gen- 
eral rule  stated  in  Hazard  v.  Cole,  1  Idaho,  276. 

The  next  ground  of  the  motion  goes  to  the  sufficiency  of  the 
undertaking  on  appeal.  The  undertaking  is  for  costs  on 
appeal  and  also  for  a  stay  of  execution  of  the  judgment. 
That  part  of  the  undertaking  containing  the  obligation  of  the 
sureties  to  pay  the  damages  and  costs  is  as  follows:  **Now, 
therefore,  in  consideration  of  the  premises  and  of  such  appeal, 
we,  the  undersigned,  B.  P.  Chattin,  Mountain  Home,  Elmore 
county,  Idaho,  and  C.  Hein  of  Mountain  Home,  Idaho,  do 
hereby  jointly  and  severally  undertake  and  promise  on  the 
part  of  the  appellants,  that  the  same  appellants  will  pay  all 
damages  and  costs  which  may  be  awarded  against  them  on 
the  appeal  not  exceeding  three  hundred  dollars  ($300),  to 
which  amount  we  acknowledge  ourselves  jointly  and  severally 
bound."  It  will  be  observed  from  that  quotation  that  **the 
sureties  obligate  themselves  to  pay  all  damages  and  costs 
which  may  be  awarded  against  them  (appellants)  on  the  ap- 
peal not  exceeding  $300."  The  question  arises  whether  that 
clause  is  a  sufficient  compliance  with  the  provisions  of  sec- 
tion 4809,  Revised  Statutes,  which  requires  the  undertaking 
on  appeal  to  be  executed  ''to  the  effect  that  the  appellant 
will  pay  all  damages  and  costs  which  may  be  awarded  against 
him  on  an  appeal  or  on  a  dismissal  thereof."  Would  it  be 
contended  that  said  undertaking  is  sufficient,  if  it  was  to  the 
effect  that  the  appellant  would  pay  all  damages  and  costs 
which  may  be  awarded  against  him  '*on  a  dismissal"  of  such 
appeal !  I  think  not.  There  are  clearly  two  things  that  the 
sureties  must  obligate  themselves  to  do,  and  the  first  is,  they 
must  undertake  and  promise  on  the  part  of  the  appellant 
that  he  will  pay  all  damages  and  costs  which  may  be  awarded 
against  him  on  appeal;  and  second,  that  the  appellant  will 
pay  all  damages  and  costs  which  may  be  awarded  against  him 
on  a  dismissal  of  the  appeal ;  and  if  either  of  said  obligations 
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or  promises  is  omitted  from  the  undertaking,  it  is  not  suffi- 
cient under  the  provisions  of  said  section  of  our  statute.  The 
sureties  have  the  right,  and  it  is  the  law  tftat  they  may  stand 
on  the  terms  of  their  bond,  and  as  said  section  of  our  statute 
particularly  and  specifically  provides  that  the  obligation  of 
the  bond  must.be  such  as  obligates  the  sureties,  in  case  their 
principal  does  not  pay,  to  pay  **all  damages  and  costs'* 
which  may  be  awarded  against  him  on  the  appeal  or  on  a 
dismissal  thereof.  If  either  of  those  requirements  is  omitted 
from  the  bond,  it  is  clearly  insufficient,  but  may  be  amended 
upon  seasonable  application. 

The'  first  ground  of  the  motion  to  dismiss  the  appeal  is 
**That  no  sufficient  undertaking  on  said  appeal  was  ever  filed 
in  said  cause."  Under  a  well-established  rule  that  the  motion 
should  specify  with  particularity  the  precise  ground  upon 
which  the  moving  party  will  base  his  right  to  the  relief  sought, 
that  ground  in  said  motion  is  not  sufficiently  specified.  The 
ground  that  no  sufficient  undertaking  on  said  appeal  or  said 
cause  was  ever  filed  is  so  indefinite  and  uncertain  that  the  op- 
posing counsel  is  compelled  to  pick  out  certain  grounds  upon 
which  he  supposes  his  adversary  intends  to  rely.  It  is  the 
duty  of  the  party  to  state  his  grounds  specifically,  and  if  he 
fails  to  do  so,  the  court  ought  to  disregard  the  motion. 
(Omaha  etc,  Co,  v,  Chauvin-Fant  etc.  Co.,  18  Mont.  468,  45 
Pac.  1087 ;  14  Ency.  of  PL  &  Pr.  136,  and  long  list  of  cases 
cited.  See,  also,  Estee's  Pleading,  4th  ed.,  sec.  4401;  Sawyer 
&'Briggs  v.  Schoonmaker,  8  How.  Pr.  198;  Bailey  <&  South- 
ard V.  Lane,  21  How.  Pr.  475 ;  Perkins  v.  Mead  <&  Brook,  22 
How.  Pr.  476;  State  v.  Fry,  10  Mont.  407,  25  Pac.  1055;  Don- 
nelly V.  Struven,  63  Cal.  182;  Freeborn  v.  Olazer,  10  Cal.  337; 
Loucks  V.  Edmondson,  18  Cal.  203 ;  De  Stafford  v,  Oalrey,  15 
Colo.  32,  24  Pac.  580.  See,  also,  Wilson  v.  Wetmore,  1  Hill 
(N.  Y.),  216;  Scholfield  v.  Pope,  103  111.  138;  Archer  v.  Long, 
35  S.  C.  585,  14  S.  E.  24;  Garrett  v.  The  K.  C.  Coal  Min.  Co., 
Ill  Mo.  279,  20  S.  W.  25;  Succession  of  Theriot,  114  La.  611, 
38  South.  471;  Hermann  v.  Hutcheson,  33  Or.  239,  53  Pac. 
489;  3  Cyc.  1956.)     In  3  Cyclopedia  it  is  said:  '*A  motion  to 
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dismiss  should  set  out  the  facts  on  which  it  is  based,  and  point 
out  the  specific  defects  or  errors  complained  of.  (Jeneral 
allegations  of  defects  or  errors  not  accompanied  by  brief  or 
argument  are  insufficient.**  It  is  only  fair  to  opposing  coun- 
sel for  the  moving  party  to  place  his  finger  upon  the  specific 
defect  complained  of  in  the  undertaking  or  other  instrument 
which  he  attacks.  Formal  defects  in  the  undertaking,  if 
there  are  any,  are  waived  unless  properly  objected  to.  (1 
Spelling  on  New  Trial  and  Appellate  Practice,  sec.  748.)  We 
refer  to  this  matter  in  order  that  the  attention  of  the  prac- 
titioners in  this  state  may  be  called  to  it  and  they  may  govern 
themselves  accordingly.  One  who  relies  upon  technicalities 
should  be  held  to  observe  technicalities. 

However,  the  appellant  has  filed  another  undertaking  on 
appeal  in  place  of  the  one  against  which  this  motion  was 
made,  and  it  was  suggested  on  the  oral  argument  that  that 
undertaking  was  as  objectionable  as  the  first,  and  upon  an 
examination  of  it,  we  find  that  it  is  defective  in  the  same  par- 
ticular. The  attention  of  counsel  for  appellant  was  called 
to  the  insufficiency  of  the  second  undertaking  on  the  oral  ar- 
gument, and  he  has  made  no  application  to  file  another  un- 
dertaking. The  motion,  therefore,  must  be  granted  and  the 
appeal  dismissed,  with  costs  in  favor  of  the  respondent 

Ailshie,  J.,  concurs. 

STOCKSLAGER,  C.  J.— I  cannot  concur  in  the  conclu- 
sion reached  by  my  associates  in  this  case  wherein  it  is  held 
that  the  conditions  of  the  bond  are  insufficient  to  bind  the 
sureties  in  case  the  appeal  is  dismissed.  I  think  the  language 
of  the  bond  is  entirely  sufficient  to  hold  them  in  case  of  a 
dismissal  of  the  appeal.  The  obligation  is  that  the  bondsmen 
**  undertake  and  promise  on  the  part  of  the  appellants  that 
the  same  appellants  will  pay  all  damages  and  costs  which 
may  be  awarded  against  them  on  the  appeal,  not  exceeding 
$300,  to  which  amount  we  acknowledge  ourselves  jointly  and 
severally  bound."     It  is  true  that  section  4809,  Revised  Stat- 
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utes,  requires  that  the  sureties  should  obligate  themselves  to 
pay  all  damages  and  costs  that  may  be  awarded  against  them 
on  the  appeal  or  on  a  dismissal  thereof.  I  am  at  a  loss  to  un- 
derstand how  an  appeal  could  be  dismissed  without  carrying 
with  it  the  cost  of  the  appeal,  and  that  is  what  the  bond  in 
this  case  requires.  What  standing  would  the  bondsmen  have 
in  a  court  of  justice  in  case  suit  was  instituted  to  collect  the 
cost  of  appeal  in  case  of  a  dismissal  thereof,  pleading  that 
they  only  obligated  themselves  that  the  appeal  should  be  pros- 
ecuted to  a  successful  or  adverse  determination?  Is  it  pos- 
sible that  the  bondsmen  in  this  case  did  not  fully  under- 
stand that  when  they  signed  the  bond  the  obligation  was  that 
in  case  the  appellant  was  defeated  in  any  manner  on  the  ap- 
peal they  would  pay  all  costs  and  damages  in  case  appellant 
failed  or  refused  to  do  so?  I  think  not.  The  construction 
given  to  the  language  of  our  statute,  that  is,  the  latter  part 
of  section  4809,  by  my  associates,  is  not  in  harmony  with  sec- 
tion 4231;  it  says:  '*The  court  must  in  every  stage  of  the  ac- 
tion disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  the  substantial  rights  of  the 
parties."  To  hold  that  the  bondsmen  could  escape  liability 
in  case  of  the  dismissal  of  the  appeal  in  this  case  is  in  viola- 
tion of  section  4231,  supra.  As  I  view  it,  this  section  was 
enacted  to  avoid  such  errors  as  appear  in  this  bond.  I  con- 
cur in  the  conclusion  reached,  with  the  exception  as  above  in- 
dicated. 
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(June  23,  1906.) 

EUREKA  MINING,  SMELTING  AND  POWER  COM- 
PANY et  al.,  Appellants,  v.  LEWISTON  NAVIGA- 
TION COMPANY  et  al.,  Respondents. 

[86  Pac.  49.] 

Appointment  op  Receiver  Pending  Appeai^— Waste— Failure  to  In- 
sure— Removal  op  Property  prom  Jurisdiction. 

1.  Where  a  mortgage  provides  that  the  mortgagor  shall  keep 
the  property  insured,  and  that  in  case  he  fails  to  do  so  the  mort- 
gagee may  insure,  and  that  all  sums  paid  by  the  mortgagee  for 
insurance  shall  become  a  part  of  the  mortgage  debt  and  be  se- 
cured by  the  mortgage  lien,  a  failure  to  insure  by  the  mortgagor 
will  not  amount  to  such  waste  of  the  security  as  to  authorise  the  ap- 
pointment of  a  receiver  to  take  charge  of  the  property. 

2.  Where  A  takes  a  mortgage  on  a  boat  that  is  plying  on  an 
interstate  stream  in  such  manner  that  its  use  in  navigating  sneh 
stream  must  necessarily  take  it  beyond  the  jurisdiction  of  the  state 
in  which  the  mortgage  was  executed,  and  it  is  stipulated  in  the  mort- 
gage that  the  mortgagor  shall  not  remove  the  'Wessel  beyond  the 
limits  of  the  United  States,"  a  removal  beyond  the  jurisdiction  of 
the  state  and  its  use  in  navigation  of  a  portion  of  the  same  stream 
where  it  is  no  more  dangerous  or  perilous  will  not  constitute 
grounds  for  the  appointment  of  a  receiver  to  take  charge  of  the 
property,  where  it  appears  that  the  vessel  is  in  charge  of  a  eompe 
tent  and  skillful  captain  and  crew. 

3.  Where  a  mortgage  provides  that  the  mortgagee  shall  insuw 
a  boat  which  it  is  understood  shall  ply  on  certain  designated 
waters,  and  he  fails  to  do  so  for  the  reason  that  the  risk  is  so 
great  on  a  vessel  plying  on  those  waters  that  insurance  cannot  he 
obtained,  the  failure  of  the  mortgagor  to  insure  will  not  of  itself 
warrant  the  appointment  of  a  receiver  for  such  property. 

(Syllabus  by  the  court.) 

ORIGINAL   application  for   appointment  of    a  receiver 
pending  appeal.    Application  denied, 

John  0.  Bender  and  K.  I.  Perky,  for  Applicant 

It  was  a  want  of  good  faith  on  the  part  of  the  mortgaffois 
to  neglect  to  pay  the  taxes  and  insurance  upon  the  property, 
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and  yet  remain  in  possession  and  appropriate  all  the  profits 
of  the  use  of  the  estate  to  their  own  purposes.  {Winkler  v. 
Madgeburg,  100  Wis.  421,  76  N.  W.  332,  335.) 

A  receiver  will  be  appointed  where  there  is  even  imminent 
danger  of  waste  to  realty ;  it  follows  that  where  actual  waste 
is  being  perpetrated  or  a  continued  neglect  to  properly  pre- 
serve the  mortgaged  personal  property  exists,  like  a  failure 
to  keep  it  insured,  a  receiver  should  be  appointed.  {Kelly 
V.  Steele,  9  Idaho,  141,  72  Pac.  887.) 

The  plaintiffs  are  entitled  to  a  receiver  on  this  ground 
alone,  that  the  property  is  in  danger  of  being  removed,  and 
it  is  immaterial  whether  the  property  be  sufficient  to  discharge 
the  mortgage  debt;  it  is  only  necessary  to  add  to  the  statu- 
tory ground  that  the  condition  of  the  mortgage  has  not  been 
performed.  {Clark  v.  Brown,  119  Fed.  132;  High  on  Re- 
ceivers, par.  9;  State  v.  District  Court,  22  Mont.  241,  56 
Pac.  281;  Loaiza  v.  Levy,  85  Cal.  11,  20  Am.  St.  Rep.  197, 
24  Pac.  707,  9  L.  R.  A.  376.) 

A  receiver  might  not  be  appointed  merely  ibecause  the 
mortgagor  failed  to  provide  insurance,  but  the  property  is 
in  very  great  danger  of  being  lost,  and  there  is  no  other  prop- 
erty out  of  which  to  satisfy  the  indebtedness.  The  fact  thai 
the  property  covered  by  the  mortgage  is  personalty,  and^not 
realty,  should  not  be  lost  sight  of.  {Jones  v,  Quayle,  3  Idaho, 
640,  32  Pac.  1134;  Alderson  on  Receivers,  sec.  422;  17  Eney. 
of  PL  &  Pr.,  731  et  seq.,  and  notes  and  cases  therein  cited.) 

A  receiver  will  be  appointed  where  there  is  fraud  or  bad 
faith  on  the  mortgagor's  part  in  the  management  of  the 
property,  as  in  appropriating  rents  and  profits  to  other  pur- 
poses than  in  keeping  down  the  interest  on  the  encumbrances. 
(2  Jones  on  Mortgages,  sec.  1533;  Smith  on  Receivership,  p. 
278.) 

Where  the  mortgagor  refused  to  pay  interest  and  taxes 
and  so  forth  on  the  mortgaged  property,  and  the  plaintiffs, 
upon  discovering  such  facts,  applied  to  the  trustee  to  take 
action,  and  the  trustee  had  failed  and  neglected  to  take  any 
steps,  a  case  was  made  for  the  appointment  of  a  receiver. 
{Putnam  v.  Jacksonville  etc.  B.  Co.,  61  .Fed.  440.) 
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It  is  held  in  Sacramento  etc.  R.  R.  Co.  v.  Superior  Cmrt 
of  San  Francisco,  55  Cal.  456,  under  a  statute  exactly  like 
ours,  that  a  receiver  may  be  appointed  in  an  action  to  enforce 
the  specific  performance  of  the  terms  and  conditions  of  a 
mortgage. 

This  court  has  jurisdiction  over  the  subject  matter  of  this 
suit.  {Bogart  v.  The  Steamboat  John  Jay,  17  How.  399. 
15  L.  ed.  95;  Schuchardt  v.  Barbage,  19  How.  239,  15  L. 
ed.  625;  Rood  v.  Reartt  (The  Lottawanna),  21  Wall.  583,  608, 
22  L.  ed.  654;  Britton  v.  The  Venture,  21  Fed.  928.)  This 
court  has  jurisdiction  to  appoint  a  receiver,  although  the  prop- 
erty is  beyond  the  jurisdiction  of  Idaho.  (High  on  Receivers, 
3d  ed.,  p.  43;  Bayne  v.  Brewer  Pottery  Co.,  82  Fed.  394; 
Alderson  on  Receivers,  sec.  428.)  And  to  compel  the  de- 
fendants to  bring  the  property  within  the  state.  (5  Rose's 
Notes  on  U.  S.  Reports,  p.  474,  and  collection  of  cases.) 

C.  H.  Lingenfelter,  contra. 

When  personal  property,  which  at  the  time  is  situated  in 
the  given  state,  is  mortgaged  by  the  owner,  and  the 
mortgage  is  duly  executed  and  recorded  in  the  mode  re- 
quired by  law,  so  as  to  create  a  valid  lien,  the  lien  remains 
go6d  and  effectual,  although  the  property  is  removed  to  an- 
other state,  either  with  or  without  the  consent  of  the  mort- 
gagee, and  although  the  mortgage  is  not  rendered  in  the 
state  to  which  the  removal  is  made ;  the  mortgage  lien  is  given 
effect,  however,  in  the  state  to  which  the  property  is  re- 
moved solely  by  virtue  of  the  doctrine  of  comity.  {Shepard 
V.  Hynes,  104  Fed.  449,  45  L.  R.  A.  271,  52  L.  R.  A.  678.) 

It  is  error  to  appoint  a  receiver  in  any  of  the  cases  men- 
tioned in  section  4329,  Revised  Statutes  of  Idaho,  where  the 
equities  of  the  complaint  are  fully  denied  by  the  answer,  and 
the  evidence  introduced  by  plaintiff  on  the  hearing  of  the 
application  for  the  appointment  of  such  receiver  is  fully 
met  and  overcome  by  counter-evidence  introduced  by  the 
defendant.  {Sweeney  v.  Mayhew,  6  Idaho,  455,  56  Pac.  85; 
High  on  Receivers,  3d  ed.,  sec.  24 ;  Crombie  v.  Order  of  Solan, 
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157  Pa.  St.  588,  27  Atl.  710;  Buchannan  v.  Comstock,  57 
Barb.  568.) 

In  this  proceeding  the  equities  of  the  plaintiff's  complaint 
are  fully  denied  by  the  aflBdavit,  which  takes  the  place  of 
the  answer.  (17  Ency.  of  PI.  &  Pr.  741,  and  cases  cited; 
White  House  v.  Paint  Defiance  B,  B,  Co.,  9  Wash.  558,  38 
Pac.  152 ;  National  Park  Bank  v.  Godard,  131  N.  Y.  494,  30 
N.  E.  566;  Williamson  v.  Monroe,  3  Cal.  383.) 

It  may  be  stated  as  a  general  rule  that  a  receiver  of  mort- 
gaged property,  or  of  the  rents  and  profits  thereof,  will  never 
be  appointed  where  the  security  is  adequate  and  the  receiver- 
ship is  not  necessary  for  its  preservation.  (23  Ency.  of  Law, 
2d  ed.,  p.  1028.) 

When  a  party  is  clothed  with  title  and  possession  such  as 
are  conferred  by  a  lease  in  writing,  and  is  in  the  enjoyment 
of  rights  apparently  legal,  a  receiver  will  not  be  appointed 
unless  under  urgent  and  peculiar  circumstances.  {Chicago 
OH  etc.  Co.  V.  United  States  Petroleum  Co.,  57  Pa.  St.  83, 
91.) 

AILSHIE,  J. — This  is  an  original  application  made  in 
this  court  for  the  appointment  of  a  receiver  pending  an 
appeal  and  determination  thereof.  The  original  action  out 
of  which  the  application  arises  was  commenced  in  the  dis- 
trict court  in  and  for  Nez  Perce  county,  for  the  foreclosure 
of  a  mortgage  for  $10,000  on  a  steamboat  plying  on  the 
Snake  river,  known  and  registered  as  the  "Mountain  Gem." 
The  plaintiffs  applied  for  the  appointment  of  a  receiver 
pending  the  action,  and  the  application  was  granted  by  the 
district  judge,  and  a  receiver  was  accordingly  appointed. 
Thereafter,  the  defendant,  C.  F.  Allen,  applied  to  the  court 
for  a  dissolution  of  the  order  and  discharge  of  the  receiver, 
and  after  a  hearing  and  the  submission  of  various  affidavits 
on  behalf  of  both  plaintiffs  and  defendants,  the  district 
judge  made  and  entered  an  order  discharging  the  receiver. 
The  plaintiffs  immediately  filed  and  served  their  notice  of 
appeal  to  the  supreme  court,  and  executed  and  filed  an  un- 
dertaking on  such  appeal.    They  thereafter  caused  a  certi- 
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fied  copy  of  the  papers  and  files  used  on  the  hearing  in  the 
lower  court  to  be  filed  in  this  court,  and  on  that  showing 
applied  here  for  the  appointment  of  a  receiver  pending  the 
determination   of  the  case  on   appeal.     This   application  is 
made  under  section  9,  article  5  of  the  constitution  as  con- 
strued in  Chemung  Min,  Co.  v.  Hanky,  11  Idaho,  302,  81 
Pac.  619.    In  that  case  it  was  said  that:  ''This  court  has  the 
powBr  to  appoint  a  receiver  to  act  pending  the  litigation." 
The  material  facts  necessary  to  an  understanding  of  the 
issues  presented  here  are  as  follows:  The  plaintiff.  Eureka 
Mining,  Smelting  and  Power  Company,  is  a  Washington  cor- 
poration engaged  in  mining  operations  on  the  upper  Snake 
river  and  somewhere  above  Lewiston,  while  the  defendant, 
Lewiston  Navigation  Company,  is  an  Idaho  corporation,  with 
its  principal  place  of  business  at  Lewiston,  organized  and 
existing  for  the  purpose  of  constructing  and  operating  boats 
on  the   Snake  river.     The  navigation  company   appears  to 
have  constructed  the  "Mountain  Gem*'  at  an  expense  of  some 
$30,000;  $10,000  of  this  sum  was  loaned  to  the  navigation 
company  by  various  parties  as  follows:  By  the  Eureka  Min- 
ing, Smelting  and  Power  Company,  $7,328;  by  the  plain- 
tiff H.  M.  Peterson,  $500.00;  by  the  plaintiff  J.  A.  Huse- 
bye,   $172,   and  the   balance   of   $2,000  by   the   defendant 
C.   P.  Allen.     On   January   27,   1904,   the  navigation  com- 
pany executed  and  delivered  to  the  defendant  C.  F.  Allen 
four  promissory  notes  for  the  total  sum  of  $10,000,  one  for 
the  sum  of  $7,328,  one  for  $500,  one  for  $172,  and  one  for 
$2,000,  and  at  the  same  time  executed  and  delivered  to  and 
in   favor  of  Allen   a  mortgage   on   the   "Mountain  Gem,'* 
apparently  in  conformity  with  maritime  law,  to  secure  the 
payment  of  these  several  notes.    All  of  these  notes  were  due 
and   payable  one  year  after  date,   and  the  mortgage  con- 
tained the  following  stipulation:  '*But  if  default  be  made 
in  such  payments,  or  in  any  one  of  such  pajrments,  or  if  de- 
fault be  made  in  the  prompt  and  faithful  performance  of 
any  of  the  covenants  herein  contained,  or  if  the  said  party 
of  the  second  part  shall  at  any  time  deem  himself  in  danger 
of  losing  said  debt,  or  any  part  thereof,  by  delaying  the 
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collection  thereon  until  the  expiration  of  the  time  above  lim- 
ited for  the  payment  thereof,  or  if  the  said  party  of  the 
first  part  shall  sell  or  attempt  to  sell  said  property  or  any 
part  thereof,  or  if  the  same  shall  be  levied  upon  or  taken  by 
virtue  of  any  attachment  or  execution  against  said  first  party, 
or  if  said  first  party  shall  remove,  or  attempt  to  remove,  said 
vessel  beyond  the  limits  of  the  United  States,  or  if  said  first 
party  shall  suffer  and  permit  said  vessel  to  be  run  in  debt  to 

an  amount  exceeding  in  the  aggregate  the  sum  of  

dollars,  or  if  said  first  party  shall  negligently  or  willfully 
permit  said  property  to  waste,  damage,  or  destruction,  said 
party  of  the  second  part  hereby  authorized  to  take  pos- 
session of  said  goods,  chattels,  and  personal  property  at  any 
time,  wherever  found,  either  before  or  after  the  expiration 
of  the  time  aforesaid,  and  to  sell  and  convey  the  same,  or  so 
much  thereof  as  may  be  necessary,  to  satisfy  the  said  debt, 
interest,  and  reasonable  expenses,  after  first  giving  a  notice 
of  thirty  days,  to  be  given  by  publication  in  some  newspaper 
published  in  the  city  of  Lewiston,  state  of  Idaho,  and  to  re- 
tain the  same  out  of  the  proceeds  of  such  sale;  the  surplus 
(if  any)  to  belong  and  to  be  returned  to  said  party  of  the 
first  part."  It  also  contained  a  stipulation  requiring  the 
mortgagor  to  keep  the  property  insured  against  fire  and 
marine  risks.  All  these  notes,  except  the  one  for  $2,000, 
were  indorsed  by  Allen  and  delivered  by  him  to  the  equita- 
ble owners  thereof.  At  the  same  time  the  notes  and  mort- 
gage were  executed,  and  apparently  concurrently  therewith, 
the  navigation  company  executed  and  delivered  to  the  de- 
fendant Allen  a  lease  on  the  ''Mountain  Gem"  for  a  term 
of  five  years.  This  lease  contains  numerous  provisions  and 
stipulations,  none  of  which  have  been  considered  especially 
important  here  except  the  following:  ''The  said  lessee  shall 
run  said  boat  for  the  development  of  the  upper  Snake  river 
country,  and  shall  return  same  to  the  said  lessor  upon  ex- 
piration of  this  lease,  or  upon  its  termination  for  any  reason 
herein  provided,  in  good  condition;  natural  wear  and  tear 
excepted,  excepting  also  damages  or  loss  by  fire,  or  contact 
with  rocks,  or  other  reasons  beyond  the  control  of  said  les- 
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see."  The  lessee,  Allen,  operated  the  boat  on  the  Upper 
Snake  river  from  the  date  of  the  execution  of  the  lease  until 
the  twenty-fifth  day  of  August,  1905,  at  which  time  the  water 
became  so  low  that  it  was  impossible  for  the  boat  to  run  on 
the  river  above  Lewiston,  or  even  between  Lewiston  and 
Biparia.  In  the  latter  part  of  October,  1905,  the  boat  ap- 
pears to  have  been  taken  down  the  Snake  river  from  Lewis- 
ton  to  what  is  commonly  known  in  that  section  of  the  coun- 
try as  the  lower  river,  where  it  has  ever  since  been  operated 
and  was  being  operated  at  the  time  this  action  was  com- 
menced. While  the  lease  was  executed  at  the  same  time  as 
the  notes  and  mortgage,  still  the  plaintiffs  do  not  appear  to 
have  been  parties  to  that  instrument,  although  it  is  quite 
clearly  established  that  they  were,  in  fact,  cognizant  of  its 
execution  and  of  the  contents  thereof.  They  also  knew,  and 
have  ever  since  known,  that  the  defendant  Allen  was  the 
lessee  and  in  control  of  and  operating  this  boat.  It  also  ap- 
pears that  the  lessee  was  to  considerable  expense  in  con- 
structing piers  and  docks  and  in  operating  the  boat,  and 
operated  the  same  at  a  continuous  loss  until  after  he  re- 
moved it  to  the  lower  river.  On  the  lower  river  he  appears 
to  hav«  been  running  the  boat  at  a  profit.  In  the  mean- 
while no  payment  whatever  was  made  by  the  mortgagor,  the 
navigation  company,  or  anyone  else,  on  these  several  notes; 
neither  did  the  company  nor  anyone  else  cause  the  boat  to 
be  insured.  In  fact  it  is  stated  in  one  of  the  affidavits  on 
behalf  of  the  plaintiffs  'Hhat  there  is  no  insurance  on  said 
boat,  and  none  can  be  had  thereon  as  the  risk  is  too  great, 
and  the  rate  of  insurance  thereon  would  be  prohibitive.'* 
It  will  be  remembered  that  the  provisions  of  the  mortgage 
required  the  mortgagor  to  keep  the  property  insured.  It 
would,  however,  appear  self-evident  that  if  the  *'risk  is  too 
great"  and  the  rate  of  insurance  too  high  for  the  mort- 
gagees to  procure  insurance  on  the  property,  it  would  have 
been  equally  ** prohibitive*'  on  the  mortgagor. 

This  application  appears  to  be  based  on  two  propositions: 
(1)  That  the  mortgaged  property  has  been  removed  out  of 
the  jurisdiction  of  the  court;  (2)  That  the  mortgaged  prop- 
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erty  is  in  danger  of  being  destroyed  on  account  of  being 
operated  in  dangerous  and  perilous  waters.  It  is  contended 
by  counsel  for  defendant  that  since  the  boat  had  already 
been  removed  from  the  jurisdiction  of  this  state  prior  to  the 
commencement  of  the  action,  that  therefore  the  court  could 
not  appoint  a  receiver  to  take  charge  of  the  property  on  the 
ground  that  *'it  was  about  to  be  removed."  The  trial  judge 
appears  to  have  taken  the  same  view  of  the  case.  We  can- 
not agree  with  such  a  view  as  to  the  powers  of  a  court  of 
equity  to  appoint  a  receiver.  While  it  is  a  well-recognized 
principle  that  a  receiver  appointed  by  the  courts  of  one  state 
has  no  standing,  except  by  comity,  in  the  courts  of  another 
state  (note  to  Straughan  v.  Hallwood,  8  Am.  St.  Rep.  49), 
still  it  is  quite  equally  as  well  established  that  where  all 
the  parties  interested  in  the  property  and  having  control 
over  it  are  personally  present  in  court,  the  court  may,  and 
often  should,  appoint  its  receiver  to  take  charge  of  the  prop- 
erty, and  may  in  that  manner  reach  the  property  through 
orders  made  upon  the  person  of  the  litigant.  (Anderson  on 
Receivers,  sec.  428 ;  High  on  Receivers,  sec.  46 ;  note  to  Booth 
V.  Clark,  17  How.  322,  15  L.  ed.  164 j  5  Rose's  U.  S.  Notes, 
p.  474.) 

On  the  second  ground  urged  by  the  petitioners  it  is  con- 
tended that  the  failure  to  insure  amounts  to  a  neglect  on  the 
part  of  the  mortgagor  to  preserve  the  property  and  is  in 
effect  waste.  It  is  argued  that  the  failure  to  pay  taxes  and 
the  necessary  insurance  to  preserve  and  protect  the  property 
amounts  in  equity  to  waste,  and  in  support  of  this  position 
we  are  cited  to  Winkler  v.  Madgeburg,  76  N.  W.  332.  In 
that  case  the  court  said:  "The  payment  of  taxes  and  the  cost 
of  insurance  is  necessary  to  preserve  the  property.  P^quity 
devolves  it  upon  him  who  has  the  use.  Not  to  pay  them  is 
waste."  It  should  be  observed  that  in  that  case  the  mort- 
gagor was  insolvent,  and  had  made  an  assignment  for  the 
benefit  of  his  creditors,  and  that  it  was  considered  very  doubt- 
ful by  the  trial  court  if  the  property  was  sufficient  to  pay  the 
mortgage  debt.  It  also  appeared  that  Madgeburg,  the  as- 
signee for  the  benefit  of  creditors,  was  receiving  the  rents 
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and  profits  from  the  properly  and  was  failing  to  pay  taxes 
and  insurance.  The  facts  of  that  case  abundantly  justify 
the  conclusion  reached  by  the  court,  but  the  case  clearly  did 
not  require  the  court  to  go  to  the  extent  of  holding  that  a 
failure  to  pay  taxes  and  insurance  amounted  per  se  to  waste. 
It  should  be  noted  that  in  the  case  at  bar  the  mortgac^e 
authorizes  the  mortgagee  to  pay  insurance  in  case  the  mort- 
gagor failed  to  do  so  and  charge  the  same  up  against  the 
mortgagor  as  a  part  of  the  mortgage  debt,  for  which  the 
mortgagees  would  acquire  a  lien  under  their  mortgage.  Un- 
der such  a  state  of  facts  a  court  would  not  be  justified  in 
saying  that  a  failure  to  meet  these  requirements  would 
amount  to  waste  and  justify  the  appointment  of  a  receiver. 
On  the  other  hand,  they  would  undoubtedly  be  proper  cir- 
cumstances for  the  consideration  of  a  court  of  equity  in  con- 
nection with  such  other  facts  as  appeared  in  the  Winkler- 
Madgeburg  case. 

Again,  it  is  urged  by  counsel  for  plaintifi^s  that  the  prop- 
erty has  been  removed  from  the  jurisdiction  of  the  state, 
and  is  in  great  danger  of  being  destroyed  on  the  rocks  in  the 
lower  Snake  river,  and  it  is  argued  that  either  of  these  facts 
is  sufficient  to  justify  the  appointment  of  a  receiver.  In  the 
first  place  it  is  a  matter  of  which  we  take  judicial  notice 
that  the  Snake  river  does  not  enter  the  state  of  Idaho  at  any 
point  in  the  northern  division  thereof,  and  that  its  nearest 
approach  is  to  mark  the  western  boundary  of  the  state.  The 
vessel  could  not  ply  on  the  Snake  river  above  Lewiston  with- 
out being  as  often  in  the  jurisdiction  of  Washington  as  in 
Idaho.  It  could  not  ply  on  the  river  below  Lewiston  without 
passing  into  the  state  of  Washington  and  entirely  beyond 
the  jurisdiction  of  this  state.  These  facts  were  known  to 
all  of  the  parties  at  the  time  of  the  execution  of  the  mortgage, 
and  it  was  provided  in  the  mortgage  that  the  vessel  should 
never  be  taken  **  beyond  the  limits  of  the  United  States,*' 
which  was  itself  a  recognition  of  the  fact  that  it  would  neces- 
sarily have  to  be  taken  beyond  the  jurisdiction  of  Idaho. 
While  the  lease  provided  that  the  lessee  should  **run  said 
boat  for  the  development  of  the  upper  Snake  river  country,'' 
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this  was  not  a  part  of  the  mortgage  contract,  and  was  not 
a  condition  of  the  security  given  the  creditors,  and  its  vio- 
lation, if  its  true  intent  has  been  violated,  would  not  be  a 
breach   of  the  mortgage  contract.    We   are   forced  to  the 
conclusion  that  the  removal  of  the  vessel  to  the  lower  river, 
under  the  circumstances. shown  by  these  affidavits,  was  not 
such  a  violation  of  the  terms  of  the  contract  as  to  justify 
the  appointment  of  a  receiver  to  take  charge  of  the  property. 
Now,  as  to  the  contention  that  the  removal  of  the  vessel  to 
the  lower  river  endangers  its  safety  and  threatens  its  loss  and 
destruction.  It  is  shown  by  the  affidavits,  and  even  in  the 
absence  of  such  a  showing,  we  would  be  justified  in  taking 
notice  of  the  fact,  that  the  perils  and  dangers  of  navigation 
in  the  Snake  river  above  Lewiston  are  greater  than  in  the 
same  stream  below  Lewiston,  or  in  that  part  of  the  river 
commonly  referred  to  in  that  section  of  the  state  as  the  lower 
river.     It  is  conceded  by  the  parties  to  this  action  that  the 
boat  was  constructed  for  the  purpose  of  navigating  the  Snake 
river,   and  that  the  vessel  cost  the  sum  of  $30,000,  and  it 
is  quite  clear  that  it  is  worth  somewhere  about  $25,000  at 
the  present  time.     Such  a  property  is  only  valuable  for  one 
purpose,  and  that  is  navigation.     So  soon  as  it  is  taken  out 
of  commission  and  tied  up  at  the  docks  for  any  considerable 
length  of  time  its  value  begins  to  depreciate.     If  the  prop- 
erty is  in   danger  of  loss  or  destruction  in  navigating  the 
lower  river,  it  would  certainly  be  in  much  greater  danger  on 
the  upper  river.     It  is  quite  conclusively  shown  that  the  ves- 
sel is  in  charge  of  a  most  competent  and  skillful  seaman  and 
navigator  with  a  competent  crew  of  men.    Under  these  facts 
and  circumstances  the  question  thus  arises:  Is  the  ** Mountain 
Gem"  in  greater  danger  of  loss  or  destruction  while  plying 
on  the  lower  river  than  it  would  be  if  brought  to  the  upper 
river,  where  the  plaintiffs  and  petitioners  here  contend  that 
it  should  ply  and  where  they  would  have  the  court's  receiver 
operate  the  boat?     We  think  under  these  circumstances  the 
dangers  are  rather  diminished  than  augmented.     All  of  the 
parties  to  this  action  are  chargeable  with  knowledge  of  the 
class  and  character  of  property  upon  which  the  mortgage 
Idaho,   Vol.   12—31 
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was  given,  and  the  nature  and  character  of  the  stream  on 
which  it  was  to  ply,  and  the  consequent  perils  and  dangers 
to  which  such  property  would  necessarily  be  subjected.  They 
are  also  chargeable  with  notice  and  knowledge  that  the  Snake 
river  is  subject  to  its  periods  of  low  water  when  vessels  can- 
not ply  upon  certain  portions  thereof.  Those  perils  and 
dangers  are  no  greater  now  than  they  were  when  this  mort- 
gage was  executed.  It  is  also  worthy  of  note  here  that  the 
notes  and  mortgage  were  past  due  before  this  action  was 
commenced,  and  that  the  action  was  not  instituted  in  fact 
because  of  a  breach  of  the  condition  for  insurance  or  any 
other  condition  of  the  mortgage  than  failure  to  make  pay- 
ment when  due.  While  other  conditions  are  charged  as  a 
ground  for  the  appointment  of  a  receiver,  the  gist  of  the 
action  is  the  failure  to  make  payment  when  due.  The  de- 
fendant Allen  has  made  a  tender  of  one  year's  interest  on 
this  mortgage,  and  while  the  property  is  shown  to  be  worth 
in  the  neighborhood  of  $26,000,  there  is  only  $8,000  prin- 
cipal due  these  plaintiffs.  The  property  is,  therefore,  abun- 
dantly sufficient  to  respond  to  any  judgment  and  decree  of 
foreclosure  which  may  be  obtained  against  it.  While  the 
property  is-  subject  to  many  dangers  and  perils,  those  risks 
are  no  greater  apparently  now  than  they  were  when  the 
mortgage  was  executed.  Many  authorities  touching  the  vari- 
ous phases  of  this  case  have  been  cited  by  the  respective  coun- 
sel, but  we  do  not  think  it  necessary  or  profitable  to  review 
them  here.  After  a  full  and  careful  consideration  of  the  en- 
tire showing  made,  we  are  satisfied  that  we  should  deny  the 
application  for  appointment  of  a  receiver  pending  appeal. 
The  application  is  denied,  and  costs  thereof  awarded  in  favor 
of  the  respondent,  Allen. 

Stockslager,  C.  J.,  concurs. 

Sullivan,  J.,  did  not  sit  at  the  hearing  and  took  no  part 
in  the  decision. 
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(June  26,  1906.) 

STATE,  Respondent,  v.  D.  J.  WILLIAMS,   Appellant. 

[86  Pac.  63.] 

Cbiminal  Practice — Supficienct  op  Evidence  to  Support  Verdict — 
Newly  Discovered  Evidence — Horse  Colt  Subject  op  Larceny. 

1.  Where  it  is  shown  that  W.  took  into  his  possession  a  colt 
belonging  to  K.  and  branded  such  animal,  claiming  it  to  be  his  prop- 
erty, and  on  a  trial  upon  the  charge  of  grand  larceny  he  is  foun*! 
guilty  as  charged,  the  judgment  will  not  be  reversed  where  it  is 
shown  that  all  the  facts  connected  with  the  alleged  larceny  were 
before  the  jury,  and  that  the  evidence  was  sufficient  to  warrant 
the  verdict. 

2.  Upon  application  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  a  new  trial  will  not  be  granted  unless  due  dili- 
gence is  shown,  and  that  it  is  probable  a  different  result  might 
follow  another  triaL 

3.  An  information  that  charges  the  unlawful  and  felonious  tak- 
ing of  a  ''gray  horse  colt"  charges  grand  larceny  under  section 
7048,  Bevised  Statutes. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  Bingham  Counly.  Hon. 
James  M.  Stevens,  Judge. 

Appellant  was  charged  with  the  crime  of  grand  larceny, 
was  tried,  convicted  and  sentenced.  He  appeals  from  the 
judj^ent  and  from  an  order  overruling  a  motion  for  a  new 
trial. 

Bowen  &  Watson,  for  Appellant 

The  defendant's  explanation  of  his  possession  was  reason- 
able and  fair,  and  amply  corroborated  and  uncontradicted  in 
every  respect,  and  should  not  have  been  disregarded.  {State 
V.  Seymour,  10  Idaho,  712,  79  Pac.  825.)  The  greater  part 
of  the  newly  discovered  evidence  was  not  cumulative  under 
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the  definition  of  the  same  by  this  court.     {Flannagan  v.  New- 
berg,  1  Idaho,  78.) 

The  statute,  section  7048,  Revised  Statutes,  by  implication 
excludes  colts  from  the  list.  Why  was  it  necessary  to  spe- 
cifically include  the  young  of  cattle  and  specifically  exclude 
the  young  of  horses?  It  is  true  that  the  word  ** horses''  is 
a  general  term,  and  would  by  itself  probably  include  the 
young.  But  why  did  the  legislature  exclude  colts  from  the 
list! 

J.  J.  Guheen,  attorney  general,  Edwin  Snow  and  Philip  R. 
Hindman,  for  Respondent. 

The  weight  to  be  given  to  an  explanation  by  the  defend- 
ant of  his  possession  of  recently  stolen  property  is  exclusively 
for  the  jury.     {State  v.  Ireland,  9  Idaho,  686,  75  Pac.  257.) 

Newly  discovered  evidence  which  is  merely  cumulative  is 
not  ground  for  a  new  trial.  {People  v.  Biles,  2  Idaho,  114, 
6  Pac.  120;  State  v.  Davis,  6  Idaho,  159,  53  Pac.  678.)  Af- 
fidavits alleging  newly  discovered  evidence  are  of  no  avail 
when  it  appears  that  such  evidence  simply  tends  to  the  im- 
peachment or  contradiction  of  witnesses  upon  immaterial 
matters.     {State  v.  Hardy,  4  Idaho,  478,  42  Pac.  507.) 

The  information  alleges  the  felonious  taking  of  a  horse 
colt.  The  word  **colt"  simply  describes  in  a  way  the  age 
of  the  horse. 

STOCKSLAGER,  C.  J.— The  defendant  was  charged  with 
the  larceny  of  one  gray  horse  colt,  the  property  of  Henry  S. 
Woodland.  On  his  trial  he  was  convicted  of  the  crime  of 
grand  larceny  and  thereafter  sentenced  to  serve  a  term  of 
three  years  in  the  state  penitentiary.  A  motion  for  a  new 
trial  was  filed  and  denied.  The  appeal  is  from  the  judg- 
ment as  well  as  from  the  order  overruling  the  motion  for 
new  trial.  The  record  discloses  five  assignments  of  error  as 
follows:  1.  **The  court  erred  in  denying  appellant's  motion 
for  a  new  trial  for  the  reason  that  the  verdict  was  contrary 
to  the  evidence  and  wholly  insufficient  to  support  the  ver- 
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diet.  2.  The  court  erred  in  denying  appellant's  motion  for 
a  new  trial  for  the  reason  that  the  verdict  was  contrary  to 
and  against  law,  and  contrary  to  the  instructions  given  by 
the  court.  3.  The  court  erred  in  denying  appellant's  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evidence. 

4.  The  court  erred  in  refusing  to  permit  appellant  to  ask 
the  following  question  of  the  witness  George  S.  Davis:  'I 
will  ask  you  if  it  is  not  the  practice  of  the  people  living  in 
that  neighborhood  to  turn  their  stock  on  the  Asylum  pasture  1 ' 

5.  The  court  erred  in  passing  sentence  and  rendering  judg- 
ment for  the  reason  that  the  information  does  not  allege  facts 
sufficient  to  constitute  a  public  offense." 

It  will  be  observed  that  the  assignments  above  quoted 
largely  refer  to  the  insufficiency  of  the  evidence  to  support 
the  verdict.  Learned  counsel  who  made  the  oral  argument 
in  this  court  on  behalf  of  the  appellant  with  commendable 
ability  and,  we  are  satisfied,  the  best  of  faith,  insisted  that 
the  evidence  was  not  of  a  character  that  should  warrant  a 
conviction.  There  is  no  claim  of  conflicting  evidence  dis- 
closed by  the  record.  The  possession  is  not  questioned.  That 
appellant  took  the  colt  alleged  to  have  been  stolen  from  the 
range  or  a  pasture  that  seems  to  be  ^mewhat  of  a  public  one 
known  as  the  ** Asylum"  pasture,  near  the  town  of  Black- 
foot,  to  his  own  premises  a  short  distance  from  the  pasture, 
and  branded  it  with  his  own  brand,  is  admitted  by  appellant. 
That  the  colt  was  taken  from  the  pasture  by  appellant  and 
his  three  sons  about  9  o'clock  in  the  morning,  and  driven 
along  a  well-traveled  highway  to  the  premises  of  appellant, 
where  it  was  branded,  is  not  contradicted.  With  these  un- 
disputed facts  before  the  jury,  it  was  only  necessary  for  it 
to  determine  appellant's  good  faith  in  branding  the  colt  in 
controversfy.  It  is  shown  by  the  record  that  appellant 
claimed  to  have  traded  for  a  gray  horse  colt  and  a  brown 
mare  colt  in  the  fall  of  1904,  with  a  man  by  the  name  of 
Weaver,  and  that  he  kept  them  on  his  premises  during  the 
winter  of  1904-05.  He  says  he  took  possession  of  them  in 
September,  1904,  and  last  saw  them  about  the  middle  of 
April,  1905.    He  further  says  that  the  reason  he  did  not  see 
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the  colts  later  than  that  last  spring  was  because  about  the 
latter  part  of  April  he  went  off  to  work  for  the  Wood 
Livestock  Company  and  returned  about  the  1st  of  June. 
Again  he  says:  **What  led  me  to  think  them  (the  colts)  were 
mine  was  this:  Late  last  fall  the  mare  got  into  a  wire  fence 
and  she  had  cut  her  leg,  and  I  knew  them  by  this  cut  on  the 
mare  colt.  She  cut  her  leg  in  front  crosswise  of  the  left  hind 
leg.  I  saw  such  a  mark  on  the  brown  mare  colt."  On  cross- 
examination  he  testified:  **I  knew  this  man  Weaver  about 
three  months.  It  was  about  three  months  from  the  time  I 
first  saw  him  until  I  got  the  horses.  As  soon  as  I  got  the 
colts  he  left  the  country.  Never  heard  of  him  again.  I  did 
not  get  a  bill  of  sale  of  these  colts.  They  were  not  branded 
at  the  time  I  got  them."  Again,  on  cross-examination  he 
says:  '*The  road  that  runs  past  my  house  is  not  a  road  that 
is  traveled  very  frequently.  It  is  not  a  public  highway 
through  the  country.  It  is  not  traveled  by  the  Indians. 
They  don't  use  it  as  a  regular  road."  Frank  Martin  testi- 
fied, among  other  things,  as  follows:  **I  have  resided  in  this 
county  about  three  years.  I  was  born  in  Montana.  I  am  a 
half-breed  Indian,  Shoshone  Tribe I  know  Mr.  Will- 
iams, the  defendant,  just  by  sight.  I  have  known  him  about 
two  years.  I  know  a  man  by  the  name  of  Weaver.  He  is 
my  wife's  stepfather.     I  have  known  this  man  Weaver  about 

three  years I  do  not  know  where  he  is  now I 

know  something  about  Weaver  owning  a  brown  mare  colt  and 
a  gray  horse  colt.  The  gray  colt  is  an  iron  gray  horse  colt. 
I  don 't  know  when  it  was  born.     I  should  say  the  colt  would 

now  be  fifteen  or  sixteen  months  old It  had  a  white 

stripe  on  its  face.     The  brown  colt  was  a  mare  colt.     Its  age 

would  be  about  the  same  as  the  other I  paid  par 

ticular  attention  to  these  colts  because  they  had  been  prom- 
ised to  me  by  Weaver He  disposed  of  these  colts  to 

Mr.  Williams."  On  cross-examination  he  said:  **I  was  not 
present  when  I  claim  Mr.  Weaver  disposed  of  these  colts;  of 
my  own  knowledge  I  don't  know  what  he  did  with  them." 
On  redirect  examination  he  says:  **I  only  saw  the  colts 
once  during  the  time  they  were  in  the  possession  of  Weaver." 
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George  McDaniels  testified  that:  **He  was  going  on  twenty 
years  old  and  had  resided  in  Blackfoot  all  his  life.  My  oc- 
cupation has  been  riding  principally I  know  the  de- 
fendant  I  know  something  about  a  gray  and  brown  colt 

that  Mr.  Williams  had I  last  saw  them  along  in  the 

early  part  of  last  spring.  I  saw  them  in  his  corral.  I  saw 
them  off  and  on  all  winter.  I  never  took  any  particular  notice 
of  them,  although  I  knew  them.     I  noticed  them  so  I  could 

describe  them To  the  best  of  my  knowledge  they  were 

the  same  colts  I  saw  in  Mr.  Williams'  possession  last  spring.*' 
Describing  the  brown  mare  colt  he  said:  **She  was  a  brown 
mare  colt  with  a  stripe  in  her  face  that  run  a  little  above  her 
eyes,  and  she  had  a  cut  on  her  left  hind  leg.  The  scar  ran 
pretty  nearly  around  the  leg  from  the  inside  to  the  outside." 

Tom  Lyons  testified  he  had  lived  in  Blackfoot  twenty-two 

years.     **I  ride  the  range  for  myself I  have  seen  on 

his  place  a  gray  and  brown  colt.  I  last  saw  them  last  spring 
somewhere  about  the  1st  of  April.  I  did  not  take  particular 
notice  of  them.  I  could  not  describe  them  in  any  respect 
no  more  than  one  was  gray  and  the  other  was  brown.  I  know 
the  gray  one  was  a  horse. ' ' 

In  rebuttal,  George  S.  Davis  testified:  "I  am  familiar  with 
the  stock  of  defendant  and  have  been  for  two  years.  I  saw 
his  horses  during  that  time  nearly  every  day.  Their  pasture 
joins  my  pasture.  I  never  saw  in  the  defendant's  pasture  or 
under  his  control  two  colts  similar  to  the  colts  in  question.  I 
never  saw  a  gray  colt.  I  never  saw  a  brown  mare  colt  in  his 
possession,  similar  to  the  brown  mare  colt  I  testified  to." 

Charles  Sims  testified  he  was  acquainted  with  the  brown 
mare  colt  claimed  by  the  prosecuting  witness.  '*I  have  been 
acquainted  with  it  since  it  was  foaled.  I  owned  the  mother 
of  the  colt.  I  owned  it  until  January.  I  parted  with  title  of 
the  colt  to  Mr.  Woodland." 

The  prosecution  had  traced  the  ownership  and  possession 
of  the  colt»  from  the  time  they  were  foaled  down  to  the  time 
they  were  branded  by  appellant,  and  we  think  sufficiently  to 
establish  beyond  a  reasonable  doubt  that  the  gray  colt  was 
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the  property  of  the  prosecuting  witness,  Woodland,  and  at 
no  time  had  been  the  property  of  appellant.    In  view  of  all 
the  facts  and  circumstances  disclosed  at  the  trial,  the  question 
for  the  jury  to  determine  was:  Whether  appellant  honestly 
believed  the  gray  colt  in  question  was  his  property  at  the 
time  he  drove  it  from  the  Asylum  pasture  to  his  own  premises 
and  then  branded  it.     If  so,  under  the  instructions  given  them 
by  the  court,  it  was  their  duty  to  return  a  verdict  of  not  guilty. 
On  the  other  hand,  if  the  jury  believed  from  the  evidence  and 
circumstances  disclosed  by  the  trial  that  appellant  knowingly 
took  the  property  of  another  from  the  Asylum  pasture,  or 
elsewhere,  to  his  own  premises  and  there  placed  his  brand 
upon  the  colt  in  controversy,  thereby  claiming  the  ownership 
and  right  to  the  possession  of  such  colt,  under  the  instructions 
of  the  court  he  was  guilty  of  grand  larceny,  and  it  was  their 
duty  to  so  find  by  their  verdict.     It  is  apparent  from  the  rec- 
ord and  the  verdict  of  the  jury  that  the  explanation  of  appel- 
lant of  all  his  acts  in  connection  with  the  possession  and 
branding  of  the  colt  in  controversy  was  not  satisfactory. 
The  jury  had  the  opportunity  of  carefully  weighing  the  evi- 
dence of  each  and  all  the  witnesses  who  were  before  them. 
They  were  impaneled  for  the  express  purpose  of  passing  upon 
all  disputed  questions  of  fact,  and  were  instructed  that  they 
should  give  the  defendant  the  benefit  of  every  doubt,  and  un- 
less satisfied  beyond  a  reasonable  doubt  of  his  guilt,   they 
should  acquit  him.    We  find  nothing  in  the  record  indicating 
that  there  was  any  bias  or  prejudice  against  appellant  in 
Bingham  county,  the  place  of  trial,  or  that  he  did  not  have 
a  fair  and  impartial  trial  at  the  hands  of  the  twelve  citizens 
of  that  county  who  composed  the  jury ;  hence,  under  the  re- 
peated decisions  of  this  court,  as  well  as  all  courts  throughout 
the  country  where  the  jury  system  prevails,  this  verdict  should 
not  be  disturbed  on  appeal,  unless  it  is  apparent  that  there 
has  been  an  abuse  of  the  trust  imposed  in  the  lower  court  or 
jury,  which  is  not  disclosed  by  the  record  in  this  case. 

There  is  no  complaint  on  behalf  of  counsel  for  appellant 
that  the  instructions  given  by  the  court  were  not  fair  and 
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correctly  stated  the  law.  The  only  complaint  we  find  in  the 
record  pertaining  to  the  admission  or  rejection  of  evidence 
is  assignment  No.  4.  It  is  disclosed  by  the  record  that  the 
Asylum  pasture  was  used  quite  generally  by  people  having 
stock  in  that  vicinity,  and  we  do'not  see  how  any  harm  could 
have  followed  an  answer  to  the  question,  to  wit:  **I  will  ask 
you  if  it  is  not  the  practice  of  the  people  living  in  that 
neighborhood  to  turn  their  stock  in  on  the  Asylum  pasture  f 
Neither  do  we  see  how  any  answer,  no  difference  what  it 
may  have  been,  could  have  benefited  appellant;  hence,  if  er- 
'  ror,  it  was  harmless,  and  in  no  way  could  entitle  appellant  to 
a  new  trial. 

The  third  assignment  is  based  on  the  refusal  of  the  court 
to  grant  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence. Several  affidavits  are  filed  in  support  of  this  applica- 
tion, as  well  as  a  number  in  many  respects  contradicting  state- 
ments contained  in  the  affidavits  in  support  of  the  application. 

Evaline  Wilde,  a  girl  eleven  years  old  at  the  time  she 
makes  the  affidavit,  testifies  that  in  the  fall  of  1904  she  saw 
two  colts  running  in  the  pasture  of  appellant;  that  they  fre- 
quently got  into  the  field  of  her  father,  who  lives  near  the 
Williams'  farm,  or  did  at  that  time;  that  at  frequent  inter- 
vals she,  with  others,  had  occasion  to  drive  the  colts  out  of 
her  father's  field;  that  on  one  occasion  the  brown  colt  at- 
tempted to  jump  a  barbed-wire  fence  and  hung  on  the  wires 
and  cut  its  leg — she  thinks  the  hind  one.  She  describes  the 
colts  as  one  a  gray  and  the  other  a  brown. 

A.  O.  Belleville  testified  that  he  had  a  horse  in  the  pasture 
of  appellant  in  the  fall  of  1904,  and  on  different  occasions 
visited  the  pasture  to  see  how  his  horse  was  doing;  that  he 
noticed  in  the  pasture  a  gray  colt;  also  a  brown  one;  and 
that  the  brown  colt  had  a  bad  cut  near  the  hock  joint  on  one 
of  its  hind  legs  which  caused  it  to  hobble  as  it  walked,  and 
that  he  paid  particular  attention  to  said  colts  on  account 
of  the  severity  of  said  cut.  Other  witnesses  testified  to  see- 
ing colts,  a  gray  and  brown,  on  the  premises  of  appellant 
in  the  fall  of  1904.    In  rebuttal  of  these  affidavits,  a  number 
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of  affidavits  are  filed  contradicting  statements  contained  in 
the  affidavits  filed  on  behalf  of  appellant.  As  we  view  the 
showing  made  by  counsel  for  appellant  and  the  counter-show- 
ing made  by  the  prosecuting  attorney,  the  jury,  in  case  a  new 
trial  were  granted,  would  be  left  in  about  the  same  position 
as  the  one  that  heard  the  case  before.  Witnesses  testify  that 
the  colts  seen  on  the  Williams  premises  were  what  is  known 
as  **Cayuse"  stock,  whilst  the  colts  claimed  by  the  prosecuting 
witness  that  were  branded  by  appellant  were  of  a  better 
grade  or  quality  of  animals.  Even  though  sufficient  diligence 
were  shown,  we  do  not  think  we  would  be  justified  in  awarding 
a  new  trial  on  the  showing  made,  considered  with  the  counter- 
showing.  This  is  especially  true  where  such  applications  are 
largely  within  the  discretion  of  the  trial  court. 

In  State  v.  Hardy,  4  Idaho,  476,  42  Pac.  507,  this  court  said: 
**  Affidavits  alleging  newly  discovered  evidence  are  of  no  avail 
when  it  appears  that  such  evidence  simply  tends  to  the  im- 
peachment or  contradiction  of  witnesses  upon  immaterial  mat- 
ters." See,  also,  People  v.  Biles,  2  Idaho,  114,  6  Pac.  120; 
State  V,  Davis,  6  Idaho,  159,  53  Pac.  678,  in  which  the  question 
of  newly  discovered  evidence  is  discussed. 

There  is  no  merit  in  appellant's  sixth  assignment  that  'Hhe 
court  erred  in  passing  sentence  and  rendering  judgment,  for 
the  reason  that  the  information  does  not  allege  facts  sufficient 
to  constitute  a  public  offense.''  It  is  urged  that  the  charge 
being  the  larceny  of  **one  gray  horse  colt,'*  it  is  not  included 
within  the  term  ** grand  larceny''  as  defined  by  section  7048, 
Revised  Statutes,  which  provides,  among  other  things,  the 
taking  a  ** horse,  mare,  gelding,"  etc.  It  is  said  **the  section 
by  implication  excludes  colts  from  the  list."  We  do  not  so 
construe  this  section  of  the  statute.  In  order  to  constitute 
grand  larceny,  the  felonious  taking  of  any  domestic  animal 
constitutes  the  crime  without  regard  to  value,  and  the  word 
**colt"  merely  described  the  age  of  the  animal.  If  it  were 
true,  as  urged  by  counsel  for  appellant,  that  for  the  reason 
the  statute  does  not  in  words  mention  a  colt,  the  taking  \b  not 
larceny,  one  might  steal  a  band  of  them,  or  a  band  of  lambs, 
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or  as  many  pigs  as  he  could  conveniently  handle,  and  yet  not 
be  guilty  of  larceny.    The  judgment  is  affirmed. 

Sullivan,  J.,  concurs. 

AILSHIE,  J.,  Diasenting. — It  is  difficult  to  understand  how 
a  jury,  uninfluenced  by  anything  other  than  the  evidence  that 
appears  in  this  record,  could  have  returned  a  verdict  of  con- 
viction. But  conceding  the  suflQciency  of  the  evidence  to 
justify  the  verdict,  the  defendant  on  his  motion  for  a  new  trial 
has  produced  afSdavits  of  witnesses  that  it  is  clearly  shown 
he  knew  nothing  of  prior  to  the  trial,  which  affidavits  show 
facts  most  material  to  his  defense.  The  theory  of  the  state 
all  the  way  through  the  case  appears  to  have  been  that  the 
defendant  never,  in  fact,  owned  the  two  animals  he  claimed 
to  have  lost,  and  that  he  claims  to  have  taken  up  and  branded. 
The  affidavits  on  motion  for  a  new  trial  show  quite  conclu* 
sively  that  the  defendant  did  have  two  such  animals,  and  that 
the  resemblance  was  so  marked  that  some  of  the  witnesses 
were  unable  to  distinguish  between  them.  This  was  shown 
by  as  many  as  five  witnesses.  One  witness,  Thomas  Hines, 
testified  to  having  told  the  prosecutor  that  he  would  testify 
to  these  facts  soon  after  defendant's  arrest,  and  he  went  with 
the  prosecutor  to  see  the  animals  and  called  his  attention  to 
the  marked  resemblance;  but  defendant  does  not  appear  to 
have  been  apprised  of  this  until  after  the  trial,  when  he  sent 
his  attorney  to  Chehalis,  Washington,  to  interview  the  wit- 
ness. Evaline  Wilde,  a  child  of  eleven  years  old,  makes  affi- 
davit that  during  the  fall  of  1904  these  colts  got  into  her 
father's  field,  and  that  she  drove  them  out,  and  the  brown  colt 
cut  its  leg  on  the  barbed  wire.  This  was  a  most  material  fact, 
as  the  defendant  had  identified  the  animal  by  this  wire*  cut 
It  is  also  strange  that  the  prosecuting  witnesses  themselves 
had  never  noticed  this  wire  cut  on  the  animal  until  the  defense 
called  their  attention  to  it.  It  shows  how  easily  witnesses 
can  be  mistaken  in  their  identification  of  growing  range  ani- 
mals.    With  this  showing  it  seems  to  me  that  a  new  trial  ought 
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to  be  ordered;  it  would  enable  the  defendant  to  present  all 
his  evidence,  and,  if  innocent,  vindicate  himself;  and,  on  the 
other  hand,  the  state  in  this  particular  case  could  suffer  no 
possible  prejudice  by  a  new  trial  if  the  defendant  is  in  fact 
guilty,  as  his  guilt  could  as  easily  be  shown  on  another  trial 


(June  26,  1906.) 

STATE,  Respondent,  v.  ZIBE  MORSE,  Appellant 

[86  Pac.  53.] 

Grand  Labceny — Receiving  Stolen  Property — Insufpiciency  op  Evi- 
dence— Newly  Discovered  Evidence. 

1.  Where  the  facts  and  eireumBtaiiees  established  on  the  trial 
show  that  the  stolen  cattle  had  been  gathered  on  the  range  bj  others 
and  driven  some  distance,  and  the  defendant  met  those  who  had 
gathered  them,  by  agreement,  and  assisted  them  in  mutilating  the 
brands  on  the  cattle  and  driving  them  across  Snake  river  into 
Oregon,  the  verdict  of  guilty  will  not  be  reversed  on  the  ground 
of  inifiifficiency  of  the  evidence. 

2.  Held,  that  the  court  did  not  err  in  reftising  to  grant  a  new 
trial  on  the   ground   of   newly   discovered   evidence. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Washington  County.  Hon.  Frank  J.  Smith. 
Judge. 

The  defendant  was  convicted  of  grand  larceny  and  sen- 
tenced to  imprisonment  for  six  years.     Affirmed. 

Hawley,  Puckett  &  Hawley,  for  Appellant. 

The  larceny  became  complete  when  the  cattle  were  driven 
from  the  place  where  found  by  parties  other  than  the  defend- 
ant.    {People  V.  Myer,  75  Cal.  383, 17  Pac.  431.) 
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The  bare  possession  of  property  recently  stolen  is  not  con- 
clusive evidence  of  guilt.  Especially  is  this  so  of  property  of 
the  kind  involved  in  this  case.  (State  v.  Seymour,  7  Idaho, 
257,  61  Pac.  1033.)  California  has  decided  that  receiving 
stolen  property  is  a  distinct  and  specific  offense  under  a  sec- 
tion identical  with  section  7057,  Revised  Statutes  of  Idaho, 
and  that  although  a  defendant  may  receive  stolen  property 
and  assist  in  disposing  of  it  for  the  benefit  of  himself  and  the 
real  thief,  he  cannot  be  convicted  either  of  larceny  or  as  an 
accessory  after  the  fact,  but  must  be  tried  for  the  offense 
of  receiving  the  stolen  property  only.  (People  v.  Stokem,  40 
Cal.  499;  People  v.  Fagan,  98  Cal.  230,  33  Pac.  60;  People  v. 
Ribolsi,  89  Cal.  492,  26  Pac.  1082.)  We  submit  that  the  affi- 
davit of  Nicholas  is  not  cumulative,  and  shows  upon  its  face 
that  it  could  not  have  been  produced  at  the  trial.  (State  v. 
Davis,  6  Idaho,  159,  53  Pac.  678.) 

J.  J.  Quheen,  Attorney  General,  Geo.  P.  Rhea,  County  At- 
torney of  Washington  County,  and  E.  P.  Rhea,  for  Respond- 
ent. 

SULLIVAN,  J. — The  defendant  was  convicted  of  the  crime 
of  grand  larceny  and  sentenced  to  a  term  of  six  years'  im- 
prisonment. Three  errors  are  assigned:  1.  The  insufficiency 
of  the  evidence  to  justify  the  verdict;  2.  Admitting  certain 
evidence ;  3.  In  overruling  the  motion  for  a  new  trial. 

It  is  contended  by  counsel  for  appellant  that  the  defendant 
had  nothing  to  do  with  the  cattle,  for  the  larceny  of  which 
he  was  convicted,  except  to  assist  in  driving  them  after  they 
had  been  stolen  by  others.  It  appears  from  the  record  that 
the  cattle  were  taken  from  their  range  by  two  other  parties 
and  driven  some  distance  before  the  defendant  appeared  on 
the  scene  and  assisted  in  driving  them ;  that  at  a  certain  place 
near  Snake  river  the  defendant  went  with  one  of  the  parties 
and  drove  the  cattle  to  a  corral  about  12  o'clock  at  night. 
The  next  morning  they  went  to  work  changing  the  brands; 
that  the  defendant  assisted  in  that  work.    After  changing 
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the  brands  they  drove  the  cattle  across  Snake  river  into 
Oregon. 

It  is  contended  by  counsel  for  the  defendant  that  as  he 
did  not  assist  in  starting  the  cattle  or  in  taking  them  from 
their  range,  if  he  is  guilty  of  anything,  it  is  of  receiving 
stolen  property.  We  cannot  agree  with  that  contention.  Tak- 
ing the  evidence  all  together,  it  clearly  shows  that  the  de- 
fendant knew  they  were  stolen  cattle  and  assisted  in  driving 
them  away.  The  evidence  is  amply  sufficient  to  support  the 
verdict. 

It  is  contended  that  the  court  erred  in  not  granting  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  It  ap- 
pears that  one  of  the  persons  who  assisted  in  stealing  the  cattle 
testified  against  the  defendant  on  the  trial,  and  thereafter 
made  an  affidavit  to  the  effect  that  he  had  testified  falsely  on 
the  trial  against  the  defendant.  From  an  examination  of 
that  affidavit  we  are  satisfied  that  there  was  no  error  in  deny- 
ing a  new  trial.  As  we  find  no  error  in  the  record,  the  judg- 
ment is  affirmed. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(June  27,  1906.) 

In  re  BERT  PROUT. 

[86    Pac.   275.] 

Habeas  Corpus — Parole  of  Prisoners — Condition  or  Parole— Return 
or  Prisoner — Service  or  Pull  Term. 

1.  The  board  of  pardons  is  a  branch  of  the  executive  department 
of  the  state  government  and  its  powers  and  prerogatives,  as  such, 
are  those  of  granting  clemency  to  convicted  prisoners,  and  it  has 
no  power  to  increase  or  extend  penalties  or  punishments  pronounced 
by  the  sentence  of  a  court. 

2.  The  board  of  pardons  has  power  to  parole  prisoners  upon 
such  terms  and  conditions  as  they  may  see  fit,  so  long  ss  those 
terms  and  conditions  are  neither  immoral  nor  illegaL 
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3.  Conditions  attached  to  a  parole  or  pardon  by  the  board 
of  pardons  that  are  to  extend  beyond  or  be  performed  after  the  ex- 
piration of  the  term  for  which  the  prisoner  was  sentenced,  are 
illegal  and  cannot  be  enforced  after  the  expiration  of  the  term 
for  which  the  prisoner  was  sentenced. 

4.  A  prisoner  who  had  been  paroled  by  the  board  of  pardons 
and  thereafter  rearrested  and  returned  to  the  penitentiary  is  en- 
titled to  his  discharge  at  the  expiration  of  the  period  of  time  for 
which  he  was  sentenced  by  the  court,  and  he  cannot  be  lawfully 
detained  under  such  sentence  for  the  purpose  of  serving  an  addi- 
tional term  equaling  the  time  he  was  out  on  parole. 

(Syllabus  by  the  court.) 

ORIGINAL  application  for  a  writ  of  habeas  corpus.  Writ 
granted  and  case  heard  on  return  made  by  the  warden  of  the 
penitentiary.    Prisoner  discharged. 

Carl  A.  Davis,  for  Petitioner. 

"Where  a  prisoner  is  released  on  parole  and  the  term 
of  his  sentence  is  not  specifically  suspended,  it  continues 
to  run  and  expires  as  it  would  had  he  served  his  term  in  the 
manner  originally  intended.  The  parole  is  a  change  of  man- 
ner of  punishment  only  and  not  a  suspension  of  the  sentence 
{Woodward  v.  Murdoch,  124  Ind.  444,  24  N.  E,  1047;  WesVs 
Case,  111  Mas3.  443.) 

The  statutes  of  Idaho  provide  that  before  the  good  time 
allowed  by  law  is  taken  from  a  convict,  charges  must  be  made 
by  the  warden  and  sustained  by  the  board  of  prison  commis- 
sioners.    (Idaho  Code,  1901,  sees.  5864,  5868.) 

It  is  not  shown  by  the  state  that  any  charges  were  made 
and  sustained  against  Prout  to  justify  the  warden  in  depriv- 
ing him  of  the  six  months'  good  time  otherwise  allowed  by  law. 

J.  J.  Guheen,  Attorney  General,  and  Edwin  Snow,  for  the 
State. 

The  parole  agreement  in  this  case  is  in  the  nature  of  a  condi- 
tional pardon.  The  power  to  grant  conditional  pardons  is  ex- 
pressly granted  to  the  board  by  the    constitution,     (Idaho 


Digitized  by 


Google 


496  In  be  Pbout.         [12  Idaho, 

Opinion  of  the  Court — Ailshie,  J. 

Const.,  art.  4,  sec.  7 ;  Fuller  v.  State,  122  Ala.  32,  82  Am.  St. 
Rep.  17,  26  South.  146,  45  L.  R.  A.  502;  In  re  Conditional 
Discharge  of  Convicts,  73  Vt.  414,  51  Atl.  10,  56  L.  R.  A.  658.) 
Any  condition  that  is  not  immoral  or  impossible  to  perform 
is  valid.  That  the  prisoner  leave  the  state  is  a  lawful  condi- 
tion attached  to  a  pardon.  {State  v.  Barnes,  32  S.  C.  14, 
17  Am.  St.  Rep.  832,  10  S.  E.  611,  6  L.  R.  A.  743;  People  v. 
Potter,  1  Park.  Cr.  Rep.  47;  State  v,  Addington,  2  Bail. 
(S.  C.)  516,  23  Am.  Dec.  150.) 

AILSHIE,  J. — The  petitioner  was  on  the  eighteenth  day  of 
May,  1903,  sentenced  to  serve  a  term  of  three  years  in  the 
state  penitentiary  for  the  crime  of  embezzlement,  the  judg- 
ment providing  that  the  term  of  imprisonment  should  com- 
mence to  run  from  the  date  of  his  delivery  to  the  warden  of 
the  penitentiary.     He  was  received  at  the  penitentiary  on  the 
twenty-fourth  day  of  May,   1903,  and  continued  upon  the 
service  of  his  sentence  until  the  sixth  day  of  October,  1904, 
on  which  date  he  was  released  by  the  board  of  pardons  on 
parole,  under  sections  13  and  14  of  the  act.  of  February  2, 
1899  (Sess.  Laws  1899,  pp.  11,  12).     His  parole  carried  with 
it  various  and  sundry  conditions  and  requirements  as  to  his 
movements  and  conduct  during  his  absence  from  the  peniten- 
tiary.    It  required  him  to  remain  within  the  state  and  within 
the  confines  of  certain  counties  therein  designated;  that  he 
should  make  a  written  report  to  the  warden  on  the  first  day 
of  each  and  every  month,  stating  his  employment  or  occupa- 
tion, the  amount  of  his  earnings,  and  an  itemized  account  of 
his  expenditures,  and  that  such  report  should  be  certified  by 
his  employer  or  those  for  whom  he  had  worked,  and  that  he 
might  be  returned  to  the  penitentiary  at  the  will  and  upon 
the  demand  of  the  board  of  pardons,  and  concludes  with  the 
following  language:  '*And  upon  his  return  he  shall  serve 
out  the  full  unserved  time  of  his  original  sentence,  without 
any  commutation  of  time.  *  *     The  prisoner  was  returned  to  the 
penitentiary  on    the    second  day    of    March,  1905,    on  the 
grounds  that  he  had  violated  the  provisions  of  his  parole. 
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The  board  ordered  his  good  time  credit  forfeited,  and  also 
the  period  of  four  months  and  twenty-six  dajrs  that  he  was 
out  on  parole  forfeited,  and  directed  that  he  enter  upon  the 
original  sentence  and  serve  it  in  full  as  though  he  had  never 
been  released.  The  three  year  sentence  would  have  expired 
on  May  24, 1906,  without  giving  him  any  credit  for  good  time ; 
but  under  the  direction  of  the  board  his  sentence  would  not 
expire  after  his  return  to  prison  until  the  twentieth  day  of 
October,  1906.  It  is  now  nearly  one  month  over  three  years 
since  the  prisoner  was  delivered  to  the  warden  of  the  peni- 
tentiary, and  he  applies  for  his  discharge  on  habeas  corpus, 
upon  the  ground  that  the  term  of  his  sentence  has  expired,  and 
that  neither  the  warden  nor  the  board  of  pardons  has  any 
legal  right  to  further  detain  him. 

It  is  contended  by  counsel  for  the  state  that  under  section 
7  of  article  4  of  the  constitution  the  board  of  pardons  are 
granted  full  power  and  authority  to  do  the  acts  and  things 
complained  of  in  this  case.  That  section  of  the  constitution 
provides,  among  other  things,  as  follows:  **The  governor, 
Secretary  of  State,  and  attorney  general  shall  constitute  a 
board  to  be  known  as  the  board  of  pardons.  Said  board  or  a 
majority  thereof  shall  have  power  to  remit  fines  and  for- 
feitures, and  to  grant  commutations  and  pardons  after  con- 
viction and  judgment  either  absolutely  or  upon  such  condi- 
tions as  they  may  impose  in  all  cases  of  offenses  against  the 
feitate  except  treason  or  conviction  on  impeachment.  *  *  Act  of 
February  2,  1899  (Sess.  Laws  1899,  pp.  11,  12),  which  pre- 
scribes the  manner  and  method  and  conditions  for  paroling 
prisoners,  provides,  in  section  13  thereof,  **that  such  convict 
*rhile  on  parole  shall  remain  in  the  legal  custody  and  under 
control  of  the  board  of  pardons,  and  subject  at  any  time  to 
be  taken  within  the  inclosure  of  the  said  penitentiary^  and 
full  power  to  retake  and  reimprison  any  convict  so  upon 
parole  is  hereby  conferred  upon  said  board,  whose  written 
order  certified  by  the  warden  shall  be  sufficient  warrant  for 
all  prisoners  named  in  it." 
Idaho,  Vol.  12-^2 
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It  is  urged  by  the  attorney  general  that  the  board  of  par- 
dons may  impose  any  conditions  whatever  upon  the  granting 
of  a  parole.     That  proposition  is  correct,  and  is  the  well  set- 
tled and  uniform  rule  of  law  as  adopted  both  in  this  country 
and  in  England,  and  was,  indeed,  the  rule  of  the  common  law. 
(4  Blackstone's  Commentaries,  401 ;  Arthur  v.  Craig,  48  Iowa, 
264,  30  Am.  Rep.  395 ;  United  States  v.  Wilson,  7  Pet.  150. 
8  L.  ed.  640 ;  Ex  parte  Wells,  18  How.  307, 15  L.  ed.  421 ;  State 
V.  Smith,  1  Bail.  (S.  C.)  283, 19  Am.  Dec.  679 ;  Lee  v.  Murphy, 
22  Gratt.  789,  12  Am.  Rep.  563 ;  Ex  parte  Marks,  64  Cal.  29, 
49  Am.  Rep.  684,  28  Pac.  109;  Kennedy's  Case,  135  Mass.  48; 
State  V.  Wolfer,  53  Minn.  135,  39  Am.  St.  Rep.  582,  54  N.  W. 
1065,  19  L.  R.  A.  783;  24  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
566.)     This  rule  is  subject  to  the  same  restrictions  which  attach 
to  the  ofl&cial  acts  and  conduct  of  all  public  officials,  namely, 
that  they  must  not  be  immoral  or  illegal.   There  can  be  no  doubt 
but  that  under  the  constitution  and  statute  as  above  cited 
the  board  of  pardons  may,  upon  the  granting  of  a  pardon, 
commutation  or  parole,  attach  such  conditions  as  they  see 
fit,  so  long  as  they  are  not  immoral,  illegal  or  impossible  of 
performance,  provided  they  are  to  be  kept  and  performed 
or  complied  with  during  the  term  for  which  the  prisoner  was 
sentenced  by  the  judgment  of  the  court.    Under  our  consti- 
tution it  is  the  duty  and  prerogative  of  the  legislative  depart- 
ment to  define  crimes  and  fix  the  maximum  and  minimum 
penalty  that  may  be  imposed  for  the  conunission  thereof.    It 
is  the  duty  of  the  judicial  department  to  try  offenders  against 
those  laws,  and,  upon  conviction,  to  sentence  them  under  the 
statute.    Under  the  laws  of  this  state,  there  is  no  such  thing 
as  an  indefinite  or  indeterminate  sentence  as  is  provided  for 
in  many  of  the  states  from  which  authorities  have  been  cited 
by  the  attorney  general.     In  this  state  the  sentence  and  judg- 
ment of  the  court  must  be  specific,  certain  and  definite.    The 
board  of  pardons  belongs  to  the  executive  department  of  the 
state,  and  its  privilege  and  prerogative  is  that  of  granting 
clemency.     It  is  a  board  of  clemency  rather  than  a  punitive 
body.     Instead  of  pronouncing  judgment  and  sentence  and 
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imposing  punishment,  its  prerogative  and  authority  is  that 
of  forgiving  offenses  and  remitting  penalties — ^wiping  out 
judgments  and  sentences  of  conviction  either  in  whole  or  in 
part.  Whenever  such  board  undertakes  to  increase  or  ex- 
tend the  penalty  or  punishment  imposed  upon  a  convict  by  a 
decree  of  court,  they  at  once  pass  beyond  the  realm  of  their 
jurisdiction  and  authority,  and  infringe  upon  the  judicial 
power  of  the  state.  It  is  urged,  however,  that  this  imprison- 
ment does  not  amount  to  an  increase  or  extension  of  the  judg- 
ment of  the  court,  for  the  reason  that  the  prisoner  was  at  large 
and  enjoying  his  liberty  during  the  four  months  and  twenty- 
six  days  that  he  was  out  on  parole,  and  that  the  sentence  was 
during  that  time  merely  suspended.  It  seems  to  us  that  that 
contention  is  fully  answered  by  section  13  of  the  statute  above 
quoted,  wherein  it  provides  that  the  prisoner  shall  be  under 
the  control  of  the  board  of  pardons,  and  shall  report  to  the 
warden  from  time  to  time.  It  was  also  required,  as  we  have 
heretofore  seen,  by  the  terms  of  the  parole,  that  he  should 
remain  in  a  certain  designated  territory  and  constantly  re- 
port his  movements,  employment,  etc.,  to  the  warden.  This 
contention  is  very  fully  and  ably  answered  by  the  court  in 
Woodward  v.  Murdoch,  124  Ind.  439,  24  N.  E.  1047,  where 
the  chief  justice  says:  ** During  the  time  that  he  was  out  on 
parole  he  was  not  a  free  citizen ;  he  was,  as  we  have  seen,  still 
a  prisoner,  and  notwithstanding  his  prison  bounds  were  not 
80  contracted  as  were  the  prison  bounds  of  the  insolvent  deb- 
tor, at  the  time  our  laws  recognized  imprisonment  for  debt, 
still  he  was  given  prison  bounds.  He  was  not  permitted  to 
come  into  the  state  of  Indiana.  All  the  consequences  of  the 
judgment  were  upon  him,  except  that  he  had  leave  of  ab- 
sence from  the  prison.  As  the  appellant  was  a  prisoner  ab- 
sent from  the  prison  by  proper  authority,  under  no  view  of 
the  case,  in  our  opinion,  could  his  imprisonment  be  continued 
longer  than  the  period  for  which  he  was  sentenced  less  his 
credit  for  good  time.  But  if  the  appellant  is  to  be  regarded 
as  having  been  a  free  man  during  the  time  he  was  out  of  prison 
on  parole,  he  was  entitled  to  his  release  at  the  time  this  pro- 
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ceeding  was  instituted.  It  was  only  by  virtue  of  the  judg- 
ment of  the  Marion  criminal  court  that  the  appellant  was 
held  as  a  prisoner;  it  by  its  very  terms  only  condemned  him 
for  five  years  from  its  date,  less  any  time  for  which,  under 
the  law,  he  might  be  entitled  to  credit/'  (West's  Case,  111 
Mass.  444.) 

Some  of  the  cases  cited  by  counsel  for  the  state  contain 
dicta  to  the  effect  that  there  is  no  limit  to  the  conditions  that 
may  be  imposed  by  the  pardoning  power  upon  paroling  or 
pardoning  a  convict.  But  those  statements  are  in  most  cases 
made  in  the  consideration  of  questions  other  than  the  one 
presented  in  this  case. 

In  Fuller  v.  State,  122  Ala.  32,  82  Am.  St.  Rep.  17,  26  South. 
146,  45  L.  R.  A.  502,  it  was  held  by  the  Alabama  court  that 
the  statute  of  that  state  in  express  terms  provided  that  in 
case  the  prisoner  should  be  returned  he  should  enter  upon 
the  service  of  his  original  sentence  the  same  **as  though  no 
parole  had  been  granted  him.*' 

In  re  Conditional  Discharge  of  Convicts,  73  Vt.  414,  51  Atl. 
10,  56  L.  R.  A.  658,  there  is  an  extended  discussion  of  this 
question  and  the  citation  of  many  authorities,  but  a  careful 
examination  of  that  case  shows  that  the  statute  of  Vermont 
provided  for  what  the  court  of  that  state  designates  an  **  in- 
determinate" sentence.  Upon  conviction  of  the  accused,  the 
trial  court  seems  to  merely  pronounce  the  maximum  and  min- 
imum term  of  imprisonment,  and  after  the  prisoner  has  served 
the  minimum  term,  it  is  left  to  the  discretion  of  the  pardon- 
ing power  as  to  when  he  shall  thereafter  be  discharged  prior 
to  serving  out  the  maximum  sentence. 

C onion's  Case,  148  Mass.  168,  19  N.  E.  164,  is  not  in  point 
here,  for  the  reason  that  at  the  time  that  case  was  decided 
there  was  a  statute  in  Massachusetts  providing  that  in  case 
of  the  return  of  a  prisoner  who  had  been  paroled  that  **in 
computing  the  period  of  his  confinement,  the  time  between 
his  release  upon  said  permit  and  his  return  to  the  reformatory 
iihaU  not  be  taken  to  be  any  part  of  the  term  of  the  sentence." 
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In  People  v.  Cummings,  88  Mich.  249,  50  N.  W.  310,  14 
L.  R.  A.  285,  the  court  had  under  consideration  a  statute  au- 
thorizing an  indeterminate  sentence  where  the  court  could 
merely  pronounce  the  maximum  and  minimum  penalty,  and 
the  remainder  was  left  to  the  determination  of  the  pardon- 
ing power.  The  court  held  such  an  act  unconstitutional  as 
being  an  infringement  upon  the  judicial  power  of  the  state. 

It  certainly  cannot  be  said  that  a  man  is  a  free  man  enjoy- 
ing the  liberty  and  freedom  usually  accorded  other  citizens 
when  he  is  compelled  to  confine  his  movements  to  a  specified 
locality  and  to  report  his  conduct,  his  daily  labor,  his  earn- 
ings and  expenditures  from  time  to  time  to  a  prison  official, 
and  is  subject  and  liable  at  any  day — and  without  notice,  or 
the  right  of  trial  or  the  right  to  apply  to  the  courts — to  be 
taken  to  the  state  penitentiary  and  there  imprisoned  and  con- 
fined at  the  will  of  designated  officials.  Such  a  view  of  the 
constitution  and  statute  would  amount  to  turning  what  the 
f  ramers  of  the  constitution  intended  to  be  a  board  of  clemency 
into  a  board  of  punishment.  It  seems  to  us  that  in  maintain- 
ing such  a  view  we  would  lose  sight  of  the  purposes  of  the 
parole  statute.  That  statute  was  never  intended  as  a  vindic- 
tive or  punitive  statute,  but  rather  as  a  reformatory  measure. 
It  was  intended  that  a  prisoner  who  had  served  out  one-third 
of  his  term  and  had  made  a  good  record  as  a  prisoner  might 
be  put  on  his  good  behavior  and  w^ord  of  honor,  and  that 
so  long  as  he  might  keep  his  promise  he  could  go  free,  and 
that  whenever  he  violated  the  terms  and  conditions  thereof 
he  might  be  subject  to  return  to  serve  out  the  remainder  of 
the  term  for  which  he  was  sentenced.  We  find  that  some  of 
the  authorities  have  entered  into  many  refinements  and  nice 
distinctions  in  the  definition  of  pardon,  commutation  and 
parole.  We  think  it  clear,  however,  that  whatever  distinc- 
tion may  be  drawn,  and  whatever  definition  may  be  given, 
that  they  are  all  acts  of  clemency,  and  are  grants  emanating 
from  the  executive  department  of  the  state  without  compensa- 
tion or  consideration  from  the  recipient.    It  appears  equally 
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clear  to  us  that  a  pardon,  either  absolute  or  conditional,  is 
not  eflfective  until  received  and  accepted.  In  bo  far  as  a 
clemency  has  once  been  received  and  enjoyed,  it  would  seem 
impossible  to  recall  or  revoke  it.  The  revocation  could  only 
extend  to  that  part  not  yet  enjoyed.  Pardon  or  executive 
clemency  is  a  gift.  One  who  promises  to  make  a  gift  may 
keep  his  promise  in  whole  or  part  or  he  may  decline  entirely, 
but  after  the  delivery  he  cannot  recover  the  thing  given,  and 
even  if  he  should  again  come  into  possession  of  it  he  cannot 
retain  it.  (1  Page  on  Contracts,  sec.  281.)  He  may  decline 
at  any  time  he  pleases  to  give  any  more,  but  that  fact  does 
not  devest  the  donee  of  title  to  that  which  he  has  already  re- 
ceived. In  that  view  of  the  case,  while  the  pardoning  board 
would  have  unquestionable  authority  to  recall  their  parole 
and  return  the  prisoner  at  any  time,  it  seems  equally  clear 
that  they  cannot  wipe  out  or  obliterate  the  clemency  the  pris- 
oner has  already  received  and  enjoyed.  It  would  seem  strange 
if  they  can  turn  round  and  punish  him  the  same  length  of 
time  that  he  has  been  enjoying  their  clemency. 

The  term  for  which  the  prisoner  was  sentenced  having  ex- 
pired* the  warden  has  no  authority  for  his  further  detention. 
It  is  therefore  ordered  and  adjudged  that  the  prisoner  be 
forthwith  discharged. 

Stockslager,  C.  J.,  concurs. 

SULLIVAN,  J.,  Dissenting. — ^I  am  unable  to  concur  in  the 
conclusion  reached  by  a  majority  of  the  court.  I  shall  not 
discuss  whether  a  parole  is  a  conditional  pardon  or  not,  as 
I  do  not  think  that  question  very  material  here,  and  the 
only  question  of  importance  in  this  case  is,  whether  the  board 
of  pardons  exceeded  its  powers  in  imposing  in  the  parole  of 
the  petitioner  the  following  provision — ^*'and  upon  his  return 
he  shall  serve  out  the  full  unserved  term  of  his  original  sentence 
without  any  commutation  of  time.*'  Is  that  a  condition  that 
may  be  imposed  by  said  boards  In  section  7  of  article  4  of 
the  constitution  of  Idaho,  we  find,  among  others,  the  follow- 
ing provision :  *  *  Said  board,  or  a  majority  thereof,  shall  have 
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the  power  to  remit  fines  and  forfeitures,  and  to  grant  com- 
mutations and  pardons  after  conviction  and  judgment,  either 
absolutely  or  upon  such  conditions  as  they  may  impose,  in 
all  cases  of  offenses  against  the  state  except  treason  or  con- 
viction on  impeachment.  The  legislature  shall  by  law  pre- 
scribe the  sessions  of  said  board  and  the  manner  in  which 
application  shall  be  made  and  regulate  the  proceedings  there- 
on." 

It  is  conceded  by  the  majority,  under  certain  authorities 
cited  in  the  majority  opinion  and  under  our  constitution  and 
statute,  as  follows:  ** There  can  be  no  doubt  but  that  under 
the  constitution  and  statute  as  above  cited,  the  board  of  par- 
dons may,  upon  the  granting  of  a  pardon,  commutation  or 
parole,  attach  such  conditions  as  they  see  fit  so  long  as  they 
are  not  immoral,  illegal  or  impossible  of  performance,  pro- 
vided they  are  to  be  kept  and  performed  or  complied  with 
during  the  term  for  which  the  prisoner  was  sentenced  by  the 
judgment  of  the  court."  They  then  proceed  to  hold  that  the 
above-quoted  provision  of  the  parole  agreement  was  illegal 
because,  as  I  understand  them,  they  claim  it  increases  the 
term  of  imprisonment  of  the  petitioner.  I  do  not  maintain 
that  the  board  would  have  power  or  authority,  under  said 
provision  of  the  constitution,  to  make  a  valid  parole  agree- 
ment with  a  prisoner  who  had  been  convicted  and  sentenced 
to  imprisonment  for  a  term  of  years,  that  in  case  he  violated 
his  parole  agreement,  he  might  be  arrested  and  hung  for  the 
violation  of  such  agreement.  But  what  I  do  maintain  is, 
that  the  board  has  authority  to  require  the  convict  to  serve 
out  the  unexpired  part  of  his  term,  in  case  he  violates  his 
parole;  that  he  shall  have  no  credit  for  the  time  he  was  out 
on  parole,  but  must  serve  his  entire  term,  in  case  of  a  viola- 
tion thereof.  As  I  view  it,  that  condition  is  not  immoral, 
impossible,  nor  is  it  illegal,  and  is  not  in  violation  of  any 
provision  of  our  statutes.  I  think  it  a  very  reasonable  pro- 
vision in  such  an  agreement  and  one  authorized  by  said  pro- 
vision of  our  constitution.  The  people  of  this  state  have 
spoken  through  the  state  constitution  to  the  board  of  par- 
dons, and  said  to  them  that  in  granting  commutations,  **you 


Digitized  by 


Google 


504  In  re  Prout.  [12   Idaho, 

Opinion  of  the  Court — Sullivan,  J.,  Dissenting. 

may  grant  them  absolutely  or  upon  such  conditions  as  you 
may  impose.'*  In  commenting  upon  Fuller  v.  State ^  122 
Ala.  32,  82  Am.  St.  Rep.  17,  26  South.  146,  45  L,  R.  A.  502. 
my  brothers  say:  "That  the  statute  of  that  state  in  express 
terms  provided  that  in  case  the  prisoner  should  be  returned, 
he  should  enter  upon  the  service  of  his  original  sentence  the 
same  'as  though  no  parole  had  been  granted.'  "  And  in  com- 
menting on  Conlon's  Case,  148  Mass.  168, 19  N.  E.  164,  they  say 
that  that  case  is  not  in  point  here,  for  the  reason  that  at  the 
time  the  case  was  decided,  there  was  a  statute  in  Massachusetts 
providing  that  in  case  of  the  return  of  a  prisoner  who  had  been 
paroled  there,  **in  computing  the  period  of  his  conviction, 
the  time  between  his  release  upon  said  permit  and  his  return 
to  the  reformator}'-  shall  not  be  taken  to  be  any  part  of  the 
term  of  the  sentence."  Thus  the  comments  of  my  associates 
upon  those  cases  would  indicate  that  the  legislature  had  the 
power  to  impose  the  terms  there  stated;  but  that  as  the 
legislature  of  this  state  had  enacted  no  statute  authorizing 
that  condition  in  the  parole  agreement,  the  board  did  not 
have  the  power  to  impose  it.  I  recognize  the  fact  that  this 
fstate  has  no  statute  in  that  regard,  such  as  Alabama  and 
other  states  have,  where  the  legislatures  of  the  several  states 
have  provided  in  express  terms  that  in  case  a  prisoner 
violates  the  terms  of  his  parole,  he  may  be  returned  to  prison 
and  serve  out  his  sentence  **as  though  no  parole  had  been 
granted  him."  Can  it  be  possible  that  the  legislature  has 
greater  power  in  this  state  in  prescribing  conditions  on 
which  a  prisoner  may  be  paroled  than  the  people  authorized 
by  the  constitution  and  conferred  on  the  board  of  pardons? 
The  people  of  the  state  have  spoken  directly  to  the  board  of 
pardons  and  said,  you  may  grant  commutation  and  par- 
dons after  conviction  and  judgment,  either  absolutely  or 
upon  such  conditions  as  you  may  impose,  and  the  legis- 
lature shall,  by  law,  prescribe  the  sessions  of  said  board  and 
the  manner  in  which  applications  for  pardon  shall  be  made, 
and  may  regulate  the  proceedings  thereon.  That  is  the  ex- 
tent of  legislative  power.     We  have  in  section  7,  article  4  of 
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the  constitution  a  power  imposed  on  the  board  of  pardons 
to  grant  parole  upon  such  conditions  as  they  may  impose, 
and  in  the  same  section  the  people  have  said  to  the  legis- 
lature, you  shall  prescribe  the  sessions  of  said  board  and 
the  manner  in  which  application  shall  be  made  and  regulate 
the  proceedings  thereon.  The  people  by  their  constitution 
have  prescribed  in  that  section  what  the  legislature  may  do 
in  regard  to  paroles  and  pardons,  and  by  provisions  of  said 
section  have  given  the  legislature  certain  authority  therein 
and  have  prohibited  the  legislature  from  interfering  in  any 
manner  with  the  ''conditions"  that  may  be  imposed  by  said 
board  in  granting  paroles.  It  is  declared  in  section  2,  article 
1  of  the  constitution  that  all  political  power  is  inherent  in 
the  people,  and  my  brothers,  by  their  conclusions  in  this  mat- 
ter, would  hold  that,  regardless  of  said  provisions  of  the  con- 
stitution, the  legislature  of  this  state  has  the  power  to  limit 
the  board  of  pardons  in  imposing  conditions  on  paroled  pris- 
oners. They  thus  hold  that  the  creature,  the  legislature, 
has  greater  power  than  the  people,  the  creator.  I  cannot 
concur  in  that  conclusion.  So  far  as  I  have  investigated,  the 
constitutions  of  none  of  the  states  from  which  decisions  have 
been  cited  have  a  similar  provision  in  their  constitution  as 
said  section  7,  article  4  of  the  constitution  of  Idaho,  and  if 
they  have,  the  acts  of  the  several  legislatures  of  those  states, 
giving  the  pardoning  power  authority  that  it  had  under  the 
constitution,  would  only  be  a  work  of  supererogation,  and 
not  void.  We  find  in  said  section  7  a  grant  of  power  to  the 
board  of  pardons,  and  we  find  in  the  same  section  a  prohibi- 
tion on  the  legislature  from  prescribing  in  any  manner  the 
conditions  that  may  be  imposed  by  the  board  on  the  paroled 
prisoner.  In  the  opinion  of  the  judges  in  the  Matter  of  the 
Conditional  Discharge  of  Convicts,  73  Vt.  414,  51  Atl.  10, 
56  L.  R.  A.  658,  the  court  said:  "The  authorities  seem  to  agree 
that,  when  a  convict  fails  to  perform  the  conditions  of  his 
pardon,  he  is  liable  to  be  remitted  to  his  original  sentence. 
This  is  the  only  logical  result,  for  by  nonperformance  of  the 
conditions  the  pardon  becomes  void^  and  the  prisoner  is  in  the 
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same  state  in  which  he  was  at  the  time  his  pardon  was 
granted. ' '  Can  it  be  possible  that  the  authorities  agree  upon 
that  proposition  and  have  not  held  such  a  condition  of  the 
parol  illegal?  It  seems  they  have.  In  those  states  the  sen- 
tence and  judgment  in  a  criminal  case  must  be  specific,  cer- 
tain and  definite,  the  same  as  in  our  own  state.  A  parole  is 
not  an  increase  of  the  sentence.  In  the  Vermont  case  above 
cited,  the  court  refers  to  the  case  of  Arthur  v,  Craig,  48  Iowa, 
264,  30  Am.  Rep.  395,  where  the  conditions  were  that  dur- 
ing the  remainder  of  the  convict's  term  of  sentence  he  should 
refrain  from  the  use  of  intoxicating  liquors,  use  all  proper 
exertion  for  the  support  of  his  mother  and  sister,  and  not  be 
convicted  of  any  criminal  offense  against  the  laws  of  the  state, 
with  the  further  condition  that  upon  the  failure  to  comply 
therewith,  he  should  be  subjected  to  summary  arrest  upon  the 
warrant  of  the  governor,  and  thereon  be  remitted  to  his 
former  custody  to  serve  the  remainder  of  the  term  of  his 
sentence.  The  Vermont  court  said:  ** Reference  might  be 
made  to  pardons  containing  certain  other  and  different  condi- 
tions, but  it  is  unnecessary.  In  the  light  of  the  authorities, 
what  good  reason  can  be  given  why  the  governor,  under  his 
constitutional  powers,  may  not  grant  a  parole  with  all  the 
conditions  intended  by  the  law  to  be  imposed  by  the  board  of 
prison  commissions  with  like  effect  T*  That  question  is  an- 
swered by  holding  that  there  is  no  good  reason  why  those  con- 
ditions may  not  be  imposed.  There  the  pardoning  board  had 
the  authority  to  impose  that  condition,  and  the  question  was 
as  to  whether  the  governor  had  the  same  power.  But  my 
brothers  would  say  that  Iowa  has  a  statute  authorizing  those 
conditions.  Can  an  illegal,  immoral  or  impossible  condition 
be  made  effective  by  legislative  enactment?  If  the  legisla- 
ture has  the  authority  by  statute  to  authorize  the  board  to 
impose  these  conditions,  the  people  themselves  certainly  have 
the  power,  through  their  constitution,  to  grant  that  power  to 
the  board  of  pardons.  Granted  that  the  people  did  not  in- 
tend by  the  said  provision  of  the  constitution  to  give  the 
board  of  pardons  power  to  impose  on  paroled  convicts  illegal, 
immoral,  or  impossible  conditions ;  the  condition  in  the  par- 
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don  under  consideration  is  not  illegal,  immoral  or  impossible, 
and  therefore  the  pardoning  board  had  the  right  and  author- 
ity granted  them  direct  from  the  people  to  impose  it.  The 
prisoner  should  be  remanded. 


(June  29,  1906.) 


SHOSHONE  COUNTY,  Plaintiflf,  v.  WILLIAM  SCHULDT, 
Treasurer,  Defendant. 

[86   Pac.   418.] 

Payment  of  Warrants  Drawn  on  Special  Fund — Current  Expenses 
OF  County  Government. 

1.  Under  the  act  of  March  10,  1903  (Sess.  Laws  1903,  p.  204), 
providing  for  the  annexation  of  a  portion  of  Shoshone  countj  to 
Nez  Perce  county,  as  construed  in  Shoshone  County  v,  Thompson,  11 
Idaho,  130,  81  Pac.  73,  and  Shoshone  County  v.  Profit,  11  Idaho, 
763,  84  Pac.  812,  warrants  drawn  bj  Nez  Perce  county  in  favor  of 
Shoshone  county  for  the  proportionate  part  of  indebtedness  to  be 
borne  by  the  detached  territory  are  payable  out  of  a  special  fund 
to  be  raised  from  taxation,  and  the  cash  received  by  Nez  Perce 
county  from  Shoshone  county  from  money  on  hand  at  the  time  of 
annexation  is  not  available  for  the  payment  of  such  warrants. 

2.  The  cash  received  from  money  in  the  treasury  at  the  time  of 
annexation  was  available  for  the  payment  of  current  expenses  and 
intended  to  compensate  Nez  Perce  county  for  its  outlay  in  main- 
taining county  government  in  the  annexed  territory  during  the 
time  for  which  it  could  not  levy  and  collect  taxes  from  that  terri- 
tory. 

(Syllabus  by  the  court.) 

ORIGINAL  application  for  writ  of  mandate  to  the  treas- 
urer of  Nez  Perce  County.  Writ  denied  and  action  dis- 
missed. 

James  E.  Gyde,  Prosecuting  Attorney  of  Shoshone  County, 
for  Petitioner. 

B.  S.  Crow,  Prosecuting  Attorney  of  Nez  Perce  County,  for 
Defendant. 
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AILSHIE,  J. — This  is  an  application  for  a  writ  of  mandate 
made  on  the  part  of  Shoshone  county  against  the  treasurer  of 
Nez  Perce  county.  It  is  the  latest  action  growing  out  of  the 
act  of  March  10,  1903  (Sess.  Laws,  1903,  p.  204),  w^hich  pro- 
vided for  the  annexation  of  a  portion  of  Shoshone  count}'  to 
Nez  Perce  county.  That  act  has  previously  been  twice  be- 
fore this  court,  and  was  construed  first  in  Shoshone  County 
V,  Thompson,  11  Idaho,  130,  81  Pac.  73,  and  again  in  Shoshone 
County  V,  Pro/fit,  11  Idaho,  763,  84  Pac.  812.  The  accountants 
provided  for  in  the  act,  in  discharging  their  duties  as  con- 
strued in  Shoshone  County  v,  Thompson,  found  the  sum  of 
$3,414.29,  to  be  the  proportionate  sum  due  from  Shoshone 
county  to  Nez  Perce  county  out  of  the  moneys  in  the  county 
treasury  at  the  time  the  act  took  effect.  That  sum  was  paid 
into  the  county  treasury  of  Nez  Perce  county  at  the  time  the 
county  commissioners  drew  their  warrants  in  favor  of  Sho- 
shone county  for  the  amount  found  due  that  county.  This 
action  was  brought  to  compel  the  treasurer  of  Nez  Perce 
county  to  pay  this  sum  of  $3,414.29  toward  the  satisfaction  of 
the  warrants  drawn  by  Nez  Perce  county,  in  accordance  with 
the  decision  of  this  court  in  Slwshone  County  v.  Pro /fit.  In 
the  latter  case  this  court  said:  **The  issuance  and  delivery  of 
warrants  by  Nez  Perce  county  to  Shoshone  county  is  merely 
an  evidence  of  the  result  of  the  investigation  and  adjustment 
of  the  amount  found  due  to  Shoshone  county  from  the  ter- 
ritory it  has  lost.  These  warrants  will  be  payable  only  out 
of  taxes  collected  from  the  annexed  territory  in  the  manner 
and  under  the  requirements  and  restrictions  of  section  3606, 
Revised  Statutes,  supra,' ^  The  money  which  it  is  sought  by 
this  action  to  have  paid  on  these  warrants  is  not  money  col- 
lected in  the  manner  prescribed  by  statute  and  pointed  out  by 
the  decision  of  this  court.  It  was  never  intended  by  the  legis- 
lature that  Shoshone  county  should  pay  its  proportion  of  the 
cash  on  hand  into  the  treasury  of  Nez  Perce  county  and  im- 
mediately have  it  paid  back  on  the  warrants  issued  for  the  de- 
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tached  territory's  proportionate  part  of  indebtedness.  To. do 
so  would  be  a  useless  thing.  It  certainly  could  not  have  been 
the  intention  of  the  legislature  to  require  the  accountants  to 
go  to  a  great  amount  of  work  and  certify  their  results  in  a 
matter  that  was  to  have  no  consequence  or  bearing  on  the 
standing  of  either  the  old  county  or  the  detached  territory, 
and  which  would  be  entirely  useless  in  every  sense  and  respect. 
We  think  rather  that  it  was  the  intent  of  the  legislature  to 
have  Shoshone  county  pa}*-  into  the  Nez  Perce  county  treasury 
the  proportionate  amount  of  cash  on  hand  at  the  time  of  the 
annexation,  in  order  to  compensate  Nez  Perce  county  for  the 
amount  of  expenditures  and  outlay  it  would  be  to  in  the  way 
of  current  expenses  for  .maintaining  county  government  in 
the  annexed  territory  for  the  remainder  of  the  fiscal  year,  for 
which  it  would  be  unable  to  collect  taxes  from  the  new  terri- 
tory. Under  the  view  we  have  previously  taken  of  the  situa- 
tion, as  expressed  in  Shoshone  County  v,  Profflt,  supra,  we 
are  satisfied  that  Shoshone  county  is  not  entitled  to  have  this 
sum  paid  on  the  warrants  issued  by  Nez  Perce  county.  The 
writ  is  denied  and  the  action  dismissed.    No  costs  awarded. 

SULLIVAN,  J.,  Concurring. — The  decision  of  this  court  in 
Shoshone  County  v.  Proffit  is  the  law  of  that  case,  and,  in 
consideration  of  that  fact,  I  concur  in  the  decision  in  this  case. 

Stockslager,  C.  J.,  was  not  present  at  the  hearing,  but 
participated  in  the  consideration  of  the  case,  and  concurs  in 
this  decision. 
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(June  30,  1906.) 

CHARLES    E.    THUM,    Respondent,   v.   JEREMAH  W 
BAILEY,  Appellant 

[86  Pac.  279.] 

Undertaking  on  Appeal — SurnciENCT  op — ^Uncertainty. 

1.  Where  two  appeals  are  taken  and  only  one  undertaking  on 
appeal  given,  without  reciting  to  which  appeal  it  applies,  the  same 
is  void  for  uncertainty,  and  such  appeals  will  be  dismissed  on  mo- 
tion. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Elmore  County.     Hon.  Lyttleton  Price,  Judge. 

Action  to  determine  the  ownership  of  mining  claims.  Judg- 
ment for  the  plaintiff.     Motion  to  disyniss  appeal  sustained, 

M.  G.  Cage  and  Hawley,  Puckett  &  Hawley,  for  Appellant, 
cite  no  authorities  on  the  point  decided. 

F.  S.  Dietrich  and  Wyman  &  Wyman,  for  Respondent. 

No  sufficient  undertaking  on  appeal  was  filed  in  this  cause, 
upon  the  appeal  from  the  judgment  or  from  the  order  over- 
ruling the  motion  for  new  trial,  the  undertaking  filed  heing 
fatally  ambiguous.  {Baker  v.  Railway  Co.,  8  Idaho,  361.  66 
Pac.  806;  Wallace  v.  McKinley,  6  Idaho,  95,  53  Pac.  104; 
Kelly  V.  Leachman,  5  Idaho,  521,  51  Pac.  407,  and  cases  cited.) 

SULLIVAN,  J. — This  is  an  appeal  from  the  judgment  and 
the  order  denying  a  new  trial.  Counsel  for  respondent  has 
made  a  motion  to  strike  out  part  of  the  transcript  and  also  a 
motion  to  dismiss  the  appeal  on  two  grounds.  In  our  view 
of  the  matter  it  will  be  necessary  for  a  determination  of  the 
case  to  decide  one  of  the  points  raised  by  the  motions,  and  that 
is  the  sufficiency  of  the  undertaking  on  the  appeals,  one  ap- 
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peal  being  from  the  judgment  and  one  from  the  order  denying 
a  new  trial. 

In  the  preamble  of  the  undertaking  is  recited  the  fact  that 
the  appeals  are  from  the  judgment  and  the  order  overruling 
the  motion  for  a  new  trial,  and  the  obligation  is  as  follows : 

*'Now,  therefore,  in  consideration  of  the  premises,  and  of 
such  appeal,  we,  the  undersigned,  do  hereby  jointly  and  sev- 
erally undertake  and  promise  on  behalf  of  the  defendant  that 
the  said  defendant  will  pay  all  damages  and  costs  which  may 
be  awarded  against  defendant  on  the  appeal,  or  a  dismissal 
thereof,  not  exceeding  the  sum  of  $300,  three  hundred  dollars, 
for  which  amount  we  acknowledge  ourselves  jointly  and  sev- 
erally bound." 

This  court  has  held  in  many  cases  that  where  an  appeal  is 
taken  both  from  the  judgment  and  from  the  order  denying  a 
new  trial,  and  it  is  recited  in  the  obligation  of  the  undertak- 
ing that  the  obligors  undertake  and  promise  that  the  appel- 
lant will  pay  all  damages  and  costs  awarded  against  him  on 
the  ** appeal  or  a  dismissal  thereof,"  it  is  void  for  uncertainty, 
and  that  a  motion  to  dismiss  the  appeal  must  be  sustained. 
{Motherwell  v.  Taylor,  2  Idaho,  139,  9  Pac.  417;  Kelly  v. 
Leachmarif  5  Idaho,  521,  51  Pac.  407,  and  authorities  there 
cited ;  Baker  v,  Oregon  By,  &  Nav.  Co.,  8  Idaho,  36,  66  Pac. 
806.) 

On  the  authority  of  those  cases  the  appeal  must  be  dismissed, 
and  it  is  so  ordered,  with  costs  in  favor  of  respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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HUGH  E.  Mcelroy,  Administrator  of  the  Estate  of  JOHN 
G.  WHITNEY,  Deceased,  Plaintiff  and  Appellant,  v.  W. 
G.  WHITNEY,  Surviving  Partner,  Defendant  and  Ap- 
pellant. 

[88  Pac.  349.] 

Death  op  Partner — Duty  ot  Suevivinq  Partner — ApporarTMENT  of 
Referee — Power  and  Duty  op  Beperee  in  Report — Court  may 
Adopt  Report  op  Referee  as  Its  Findings — Salary  may  be  Al- 
lowed Surviving  Partner  When. 

1.  Upon  the  death  of  one  partner,  the  surviving  partner  may 
continue  the  partnership  business  by  and  with  the  consent  of  the 
executor  or  administrator  of  the  estate  of  the  deceased  and  the  ap- 
proval of  the  probate  court. 

2.  Unless  by  consent  of  the  executor  or  administrator  of  the 
estate  of  the  deceased  partner,  and  the  approval  of  the  probata 
court,  it  is  the  duty  of  the  surviving  partner  to  settle  the  affairs 
of  the  copartnership  as  speedily  as  the  best  interests  of  the  busi- 
ness of  the  copartnership  will  permit. 

3.  Where  the  complaint  and  answer  pray  for  the  appointment 
of  a  referee  to  take  an  accounting  of  the  affairs  of  the  copartnership 
and  report  his  findings  to  the  court  as  to  the  indebtedness  of  one  to 
the  other,  and  such  report  or  findings  show  such  indebtedness, 
and  that  all  of  the  partnership  affairs  have  been  considered  by 
the  referee,  the  court  may  adopt  such  findings  as  the  findings  of  the 
court. 

4.  Whilst  the  general  rule  is  that  the  surviving  partner  is  not  en- 
titled to  a  salary  or  compensation  for  managing  and  settling  up 
the  partnership  business,  it  has  its  exceptions  when  a  partnership 
has  been  carried  on  for  some  time  after  a  dissolution  by  death,  and 
such  continuance  has  proved  to  be  beneficial. 

(Syllabus  by  the  court.) 

APPEAL   from   the   District    Court  in   and   for  Elmore 
County.     Hon.  Lyttleton  Price,  Judge. 

Plaintiff  commenced  his  action  for  an  accounting.    Referee 
appointed  and  reported  in  favor  of  plaintiff.    Report  and 
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findings  adopted  by  the  court  and  judgment  rendered  accord- 
ingly.   Both  plaintiflE  and  defendant  appeal.    Affirmed. 

Richards  &  Haga,  for  Appellant  Whitney. 

Where  the  court  fails  to  find  on  all  the  material  issues,  the 
judgment  must  be  reversed.  {Wood  v.  Broderson,  ante,  p. 
190,  86  Pac.  490;  Standley  v.  Flint,  10  Idaho,  629,  79  Pac. 
815.) 

In  case  of  reference,  the  parties  are  entitled  to  a  statement 
from  the  referee  of  all  the  items  of  account  between  them,  in 
order  that  either  may,  if  he  thinks  proper,  except  to  any  par- 
ticular item.  The  referee  should  state  the  account  in  detail, 
by  items,  times,  dates,  etc.,  and  show  the  items  claimed  as  well 
as  those  allowed.  It  is  not  sufficient  on  such  a  reference  to  re- 
port the  testimony  en  masse,  and  the  amounts  in  the  aggre- 
gate, with  no  reference  to  items  claimed  and  disallowed. 
{Gage  v.  Amdt,  121  111.  491,  13  N.  E.  138;  Dewing  v.  Hut- 
ton,  40  W.  Va.  521,  539,  21  S.  E.  780;  McCampbell  v.  Mc- 
Clung,  75  N.  C.  393 ;  Sharpe  v.  Eliason,  116  N.  C.  665,  21  S. 
E.  401 ;  Brockman  v,  Aulger,  12  111.  277 ;  Craig  v,  McKinney, 
72  111.  305 ;  Ransom  v.  Winn,  18  How.  295, 15  L.  ed.,  388 ;  Netv- 
comb  V.  White,  5  N.  Mex.  435,  23  Pac.  671;  O'Neil  v.  Ferry- 
man, 102  Ala.  522,  14  South.  898;  Hiwdle  v.  Leath,  63  N.  C. 
366;  Cameron  v.  Bank,  4  Tex.  Civ.  App.  309,  23  S.  W. 
334;  Fack  v.  Mighell,  3  Wash.  737,  29  Pac.  556;  24  Am.  & 
Eng.  Ency.  of  Law,  2d  ed,,  234;  17  Ency.  of  PI.  &  Pr.  1037; 
Gapen  v,  Oapen,  41  W.  Va.  422,  23  S.  E.  579 ;  Nims  v.  Nims, 
20  Fla.  204.) 

The  findings  referred  to  in  the  order  of  reference  do  not 
mean  findings  as  to  what  items  should  be  allowed  or  disal- 
lowed either  party.  It  shows  clearly  that  the  referee  was  to  re- 
port to  the  court  the  result  of  his  examination  of  the  books  and 
the  taking  of  the  account,  and  that  upon  the  account  having 
been  taken,  properly  classified  and  balanced,  the  court  itself 
would  make  such  findings  and  enter  such  judgment  as  would 
be  proper  in  the  premises.  The  order  directing  the  accounting 
Idaho,   Vol.   12—33 
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was  based  upon  the  decision  in  Bradshaw  v.  Morris,  20  Mont. 
214,  50  Pac.  554. 

The  Montana  statute  on  this  question  is  practically  inden- 
tical  with  ours.  (See,  also,  Murphy  v.  Patterson,  29  Mont 
575,  63  Pac.  375.) 

Prank  Martin  and  Hugh  E.  McElroy,  for  Appellant  Mc- 
Elroy. 

It  is  the  correct  practice  in  suits  for  an  accounting  to  dis- 
pose of  all  matters  in  bar  of  an  accounting  before  the  ac- 
count is  stated  or  a  reference  ordered.  The  ordinary  decree 
in  an  accounting  case  is  that  an  account  shall  be  taken.  (1 
Ency.  of  PL  &  Pr.  102.) 

As  nothing  in  bar  of  the  accounting  was  stated  in  the  an- 
swer, the  court  entered  its  interlocutory  decree  directing  an 
accounting.  This  decree  amounts  to  an  absolute  disposition 
of  the  issues  made  by  the  pleadings,  and  nothing  remains 
but  the  accounting.  The  reference  was  **the  whole  issue,'* 
and  this  included  the  making  of  the  findings.  There  was  no 
other  issue  left  in  the  case.  (Idaho  Rev.  Stats.  1901,  sees. 
3493,  3494.) 

Our  law  requires  the  surviving  partner  to  promptly  close 
up  and  settle  the  partnership  business.  (Rev.  Stats.  1901, 
sec.  4216.) 

The  general  rule  is  well  established  that  the  surviving  part- 
ner is  entitled  to  no  salary  as  surviving  partner.  He  can  only 
charge  for  services  outside  the  scope  of  the  partnership  busi- 
ness. (Loomis  V,  Armstrong,  49  Mich.  521,  14  N.  W.  505; 
Starr  v.  Case,  59  Iowa,  503,  13  N.  W.  645;  Brown's  Appeal, 
89  Pa.  St.  139.) 

STOCKSLAGER,  C.  J.— This  is  an  appeal  from  the  dis- 
trict court  of  Elmore  county.  The  action  was  conunenced 
in  Canyon  county  and  transferred  to  Elmore  county  for  trial, 
the  reason  for  which  is  not  shown  by  the  record.  It  is  shown 
by  the  complaint  that  John  G.  Whitney,  deceased,  and  W.  G. 
Whitney  were  general  partners  doing  business  at  the  town  of 
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Payette,  under  the  name  and  style  of  the  Payette  Nursery. 
That  on  or  about  the  fourth  day  of  January,  1891,  John  G. 
Whitney  died  intestate,  and  that  on  the  seventh  day  of  Octo- 
ber, 1901,  the  probate  court  of  Ada  county  duly  issued  to 
plaintiff  letters  of  administration  upon  the  estate  of  said  de- 
cedent ;  that  he  duly  qualified.  That  upon  the  death  of  John 
G.  Whitney,  defendant  W.  G.  Whitney  took  possession  and 
control  of  the  copartnership,  as  surviving  partner,  for  the  pur- 
pose of  settling  the  affairs  of  the  partnership,  and  except  as 
herein  admitted  has  failed  and  neglected  and  refused  to  ac- 
count to  plaintiff  and  his  predecessors  or  to  the  personal  repre- 
sentatives of  said  decedent.  The  copartnership  property  is 
set  out  in  the  complaint:  ''That  the  interest  of  this  estate  in 
the  nursery  stock,  notes,  accounts,  personal  property  and  in- 
debtedness  due  said  partnership  at  Payette,  Idaho,  as  plain- 
tiff is  informed  and  believes,  was  of  great  value,  to  wit,  of 
the  value  of  more  than  $20,000." 

The  eighth  allegation  is:  **That  the  plaintiff  is  informed 
and  believes  said  defendant  has  received  from  the  property  of 
said  decedent,  in  the  possession  of  defendant,  as  surviving 
partner,  more  than  the  sum  of  $17,441.63  in  money,  and  has 
accounted  to  the  said  estate  for  not  more  than  the  sum  of 
$12,441.63,  and  afSant  states  upon  information  and  belief  that 
the  said  defendant  has  failed  and  neglected  to  account  to 
plaintiff  or  to  the  personal  representatives  of  the  estate  of 
John  G.  Whitney,  deceased,  for  a  large  balance  of  indebted- 
ness due  said  partnership  in  notes  and  accounts,  the  exact 
amount  thereof  being  to  plaintiff  unknown ;  and  plaintiff  al- 
leges upon  information  and  belief  that  the  defendant  has 
failed,  neglected  and  refused  to  account  to  plaintiff  or  to  the 
personal  representative  of  said  decedent,  for  the  sum  of  more 
than  $5,000,  received  by  the  defendant  as  surviving  partner 
as  aforesaid,  the  same  being  property  of  and  belonging  to  the 
estate  of  said  decedent  John  G.  Whitney." 

The  ninth  allegation  is:  ''That  plaintiff  has  demanded  an 
accounting  from  said  defendant  and  the  pa3anent  to  plain- 
tiff of  the  money  in  the  hands  of  def  endant,  prior  to  the  com- 
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mencement  of  this  action,  particularly  on  the  twenty-second 
day  of  March,  1902,  and  at  numerous  times  prior  to  said  date, 
and  that  the  defendant  has  failed,  neglected  and  refused  to 
make  such  accounting  or  to  pay  said  money  to  plaintiff." 

The  tenth  allegation  is:  **That  at  the  time  of  the  death  of 
said  decedent  said  defendant  was  indebted,  as  plaintiff  is 
informed  and  believes,  to  the  said  decedent  and  to  the  said 
partnership  to  the  amount  of  more  than  $2,984  (the  exact 
amount  thereof  being  to  plaintiff  unknown),  on  account  of 
money  of  the  said  partnership  received  by  defendant  and  con- 
verted to  his  own  use." 

The  eleventh  allegation  is:  **That,  as  plaintiff  is  informed 
and  believes,  defendant  has  failed  to  account  to  the  estate  of 
said  decedent  for  a  large  amount  of  nursery  stock  of  the  value 
of  more  than  $3,000,  and  has  failed  to  account  for  a  large 
amount  of  personal  property,  consisting  of  notes  and  accounts, 
the  value  being  to  plaintiff  unknown,  and  that  plaintiff  has 
reason  to  believe  and  therefore  alleges  that  defendant  has 
received  into  his  possession  a  large  amount  of  property  of 
said  estate,  the  exact  nature  and  character  of  which  is  to  plain- 
tiff unknown,  and  that  defendant  should  be  required  to  dis- 
close the  same  and  account  therefor  to  this  plaintiff." 

The  next  allegation  is  that  upon  information  and  belief  no 
settlement  of  the  said  copartnership  business  or  accounts  has 
ever  been  made  between  said  defendant  and  plaintiff  or  the 
personal  representatives  of  decedent,  and  that  although  re- 
quested to  make  such  settlement,  defendant  refuses  to  come  to 
a  final  settlement  with  respect  thereto,  and  has  also  refused 
to  render  to  plaintiff  any  account  of  the  property  of  the  said 
partnership  in  the  hands  of  defendant  as  surviving  partner. 
Then  follows  prayer  for  an  accounting  of  all  copartnership 
dealings  and  transactions  from  the  time  of  the  commencement 
thereof  to  the  time  of  dissolution  by  the  death  of  John  G. 
Whitney. 

An  answer  was  filed  to  this  complaint  putting  in  issue  all 
the  material  allegations  thereof,  and  then  alleges  that  on  or 
about  April  1,  1889,  the  deceased,  Whitney,  and  defendant 
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had  a  full  and  complete  settlement  and  accounting  of  all  mat- 
ters between  the  said  decedent  and  defendant  in  writing, 
signed  by  said  decedent  and  defendant,  and  then  prays  judg- 
ment as  follows : 

First.  **That  an  account  may  be  taken  of  all  the  said  part- 
nership dealings  and  transactions  from  the  first  day  of  April, 
1889,  to  the  time  of  the  dissolution  by  the  death  of  said  de- 
ceased, John  G.  Whitney,  and  of  the  money  received  and  paid 
by  said  partners  respectively  in  regard  thereto,  and  that  an 
account  may  be  taken  of  all  dealings  and  transactions 
with  regard  to  the  property,  assets  and  effects  of  said  firm 
since  its  dissolution  by  the  death  of  said  John  G.  Whitney  and 
the  property  sold  or  disposed  of  by  this  defendant  either  as 
surviving  partner  or  otherwise,  and  the  money  collected  and 
received  and  paid  out  by  this  defendant  on  account  thereof, 
and  the  balance,  if  any,  still  remaining  undisposed  of." 

Second.  **That  the  plaintiff  may  be  adjudged  to  pay  to  the 
defendant  the  residue  which  shall  appear  to  be  due  to  the  said 
defendant  after  the  payment  of  all  the  debts  of  the  said  firm." 

Third.  **That  the  real  estate  described  in  the  complaint 
as  situate  in  Washington  county,  Idaho,  be  declared  to  be  the 
property  of  said  partnership,  and  that  defendant  hold  the  title 
thereof  in  trust,  and  that  he  may  be  required  to  make  the  con- 
veyance of  the  title  to  the  undivided  one-half  thereof  to  the 
said  plaintiff  and  account  for  the  rents  thereof." 

On  the  twenty-first  day  of  May,  1902,  we  find  an  order 
termed;  ** Decree  Directing  Accounting  and  Appointing  Ref- 
eree," by  which  it  is  shown  that  an  order  was  made  by  agree- 
ment in  open  court,  and  that  J.  T.  Pence  was  appointed  such 
referee  by  agreement  of  counsel,  the  important  part  of  which 
is  as  follows : 

"It  is  therefore  ordered,  adjudged  and  decreed  that  an  ac- 
count be  taken  of  all  the  partnership  dealings  and  transac- 
tions between  the  decedent,  John  G.  Whitney  and  W.  G.  Whit- 
ney, from  the  date  of  their  last  settled  account  to  the  time  of 
the  dissolution  of  said  partnership  by  the  death  of  said  John 
G.  Whitney,  and  of  the  moneys  received  and  paid  by  said 
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partners  respectively  in  regard  thereto  and  between  one  an- 
other, and  that  an  account  be  taken  of  all  dealings  and  trans- 
actions with  regard  to  the  property,  assets  and  effects  of  said 
firm  since  the  dissolution  by  the  death  of  said  John  G.  Whit- 
ney, and  the  property  sold  or  disposed  of  by  this  defendant 
either  as  surviving  partner  or  otherwise,  and  the  moneys  col- 
lected, received  and  paid  out  by  this  defendant  on  account 
thereof,  and  the  balance,  if  any,  still  remaining  undisposed  of. 
And  it  is  further  ordered,  adjudged  and  decreed  that  J.  T. 
Pence,  Esq.,  of  Boise,  Idaho,  be  appointed  and  he  hereby  is 
appointed  referee  in  this  action  for  taking  such  account,  with 
full  power  to  require  the  parties  hereto  to  appear  before  him. 
the  said  J.  T.  Pence,  Esq.,  at  such  time  or  times  and  place  or 
places  as  said  referee  may  require  and  give  testimony  and  pro- 
duce documentary  evidence  concerning  any  and  all  matters  in- 
volved in  this  action  and  the  taking  of  such  account,  and  the 
said  referee  may  direct  the  taking  of  depositions,  hear  the 
testimony  of  witnesses  and  examine  such  books,  papers  and 
accounts,   and  require  such  statements   from  plaintiff  and 
defendant  as  in  his  judgment  is  necessary  to  completely  de- 
termine what  amount,  if  any,  is  due  from  either  of  said  par- 
ties to  the  other  of  them,  and  report  his  findings  to  this  court 
not  later  than  the  10th  day  of  October,  1902.     And  it  is 
further  ordered  and  decreed  that  the  defendant,  W.  G.  Whit- 
ney, make  and  file  with  the  said  referee,  not  later  than  the 
1st  day  of  July,  1902,  a  debit  and  credit  statement  of  the  ac- 
counts between  himself  and  the  decedent,  John  G.  Whitney, 
and  plaintiff  herein  and  his  predecessors  as  administrators  of 
the  estate  of  said  John  G.  Whitney,  deceased." 

It  will  be  observed  that  this  order  of  reference  empowers 
the  referee  with  complete  authority  to  hear  and  determine  all 
the  disputed  facts  between  the  parties,  and  to  determine  what 
amount,  if  any,  is  due  from  either  of  said  parties  to  the  other, 
and  report  his  findings  to  the  court  not  later  than  a  day  fixed 
m  the  order. 

That  the  referee  reached  a  conclusion  and  notified  counsel 
of  such  fact  is  shown  by  the  record,  but  the  date  is  not  shown. 
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Twenty-five  objections  to  the  findings  were  filed  by  counsel 
for  defendant,  and  on  the  twenty-sixth  day  of  February,  1904, 
the  court  made  and  caused  to  be  entered  an  order  as  follows : 
**It  is  ordered  by  the  judge  of  this  court  that  the  riaid  referee 
further  report  to  the  court  a  finding  of  fact  upon  each  of 
the  issues  presented  by  the  pleadings;  that  is  to  say,  all  mat- 
ters set  up  in  the  complaint  which  are  denied  by  the  answer 
and  thus  put  in  issue ;  and  in  reporting  the  amount  due  from 
the  defendant  to  the  plaintiff,  that  the  referee  classify  the 
account  into  its  different  parts  as  near  as  he  may  be  able  to 
do  so  from  the  evidence  in  the  case  before  him,  and  report  the 
balance  in  favor  of  either  party  upon  each  of  such  classifica- 
tions; that  is  to  say,  the  amount  realized,  if  any  is  proved, 
from  the  continuance  of  the  copartnership  business  subsequent 
t6  the  death  of  the  decedent,  the  real  estate  owned  by  the  es- 
tate of  the  decedent  and  the  defendant  at  the  time  of  the  com- 
mencement of  this  suit,  if  there  was  evidence  before  him  from 
which  this  may  be  found;  and  also  the  amount  of  personal 
property  so  owned,  including  notes  and  accounts;  also  the 
amount  of  salary  awarded  to  the  defendant  in  the  total  amount 
found  by  the  referee  and  for  what  period  of  time;  whether 
the  decedent,  on  or  about  the  fourth  of  January,  1900,  re- 
ceived $1,000  from  the  First  National  Bank  of  Idaho;  the 
amount  of  money  paid  out  by  defendant  on  account  of  the 
Coopville  property,  and  whether  or  not,  in  the  final  result  ob- 
tained by  the  referee,  such  amount  was  included ;  also  a  state- 
ment of  all  items  which  were  claimed  by  the  defendant  at  the 
hearing  and  which  were  disallowed  by  the  referee;  also  a  re- 
port what  disposition  was  made  of  the  real  estate  and  per- 
sonal property  belonging  to  the  estate  that  came  into  the  hands 
of  the  defendant  after  the  death  of  the  decedent.  The  pur- 
pose of  this  order  is  to  enable  the  court  to  make  findings  cover- 
ing all  the  issues  in  the  cause,  and  make  them  in  such  a  way 
as  to  enable  either  party  to  intelligently  attack  the  findings 
if  they  should  so  desire  on  a  motion  for  a  new  trial  based  on 
insufSciency  of  the  evidence  to  support  them.  And  the  court 
directs  this  report  to  be  made  on  or  before  the  first  day  of 
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May  of  the  present  year  and  filed  with  the  clerk  of  this  court 
at  Mountain  Home,  Idaho.'* 

Complying  with  this  order  of  the  court,  on  the  thirtieth 
day  of  April,  1904,  the  referee  filed  his  report,  which  was  af- 
terward adopted  by  the  court  as  the  findings  in  the  case  and 
judgment  was  entered  accordingly.  The  findings  are  as  fol- 
lows: 

** Referee  finds:  1.  That  on  the  fourth  day  of  January, 
1891,  John  G.  Whitney  died  intestate  at  Payette,  Idaho,  and 
that  thereafter,  on  or  about  October  7,  1901,  plaintiff  was 
duly  appointed  administrator  of  said  decedent's  estate;  that 
he  duly  qualified  and  entered  upon  the  discharge  of  his  said 
duties,  and  that  he  has  continued  in  the  discharge  thereof  to 
the  present  time,  and  that  said  letters  of  administration  have 
not  been  revoked. 

**2d.  That  at  the  time  of  the  death  of  said  John  G.  Whit- 
ney, and  for  a  long  time  prior  thereto,  said  John  G.  Whitney 
and  W.  G.  Whitney-,  defendant,  were  general  partners  in  the 
nursery  business  at  Payette,  Idaho. 

**3d.  That  upon  and  at  the  time  of  the  death  of  said  John 
G.  Whitney,  W.  G.  Whitney,  defendant,  took  possession  and 
control  of  all  the  property  of  the  copartnership  as  surviving 
partner,  and  has  continued  to  so  act  up  to  the  present;  that 
prior  to  this  no  final  accounting  of  the  estate  matters  has  been 
made  by  defendant. 

**4th.  That  at  the  time  of  the  death  of  John  G.  Whitney, 
said  decedent  and  the  defendant  herein  were  the  joint  own- 
ers of  the  following  described  real  property :  The  east  half  of 
the  southeast  quarter  of  the  southeast  quarter  and  west  half 
of  southeast  quarter  of  southwest  quarter,  section  27;  also 
that  portion  of  land  lying  east  of  the  O.  S.  L.  Railroad  track, 
bounded  by  a  line  running  parallel  to  and  100  feet  from  the 
center  of  the  railroad  bed,  situated  in  the  southwest  quarter 
of  the  southwest  quarter  of  southwest  quarter,  section  27; 
also  the  north  half  of  the  southwest  quarter,  section  27,  in  the 
then  Ada  county,  Payette,  Idaho ;  also  the  following  described 
land,  commencing  at  a  point  250  feet  east  of  the  northwest 
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comer  of  Shannon's  addition  of  Weiser  City,  Washington 
county,  Idaho,  thence  east  200  feet,  thence  north  435  feet  6 
inches,  thence  west  200  feet,  thence  south  435  feet  six  inches, 
to  place  of  beginning,  in  all  two  acres,  in  Weiser,  Washing- 
ton county,  Idaho;  also  sixteen  lots  in  the  town  of  Asotin, 
State  of  Washington. 

**5th.  That  the  Payette  realty  described  in  the  preceding 
paragraph  was  distributed  by  order  and  decree  of  the  district 
court  of  the  third  judicial  district  of  the  state  of  Idaho,  en- 
tered of  record  April  30,  1892. 

**6th.  That  the  Weiser,  Idaho,  and  Asotin,  Washington, 
properties  were  held  by  defendant  as  surviving  partner  at  the 
time  of  the  institution  of  this  action ;  that  there  was  no  other 
partnership  property  in  real  estate. 

**.7th.  That  said  Weiser  and  Asotin  properties  at  all  times 
stood  on  the  records  of  the  respective  counties  in  the  name  of 
the  defendant,  but  that  they  were  in  reality  a  joint  property 
of  the  decedent  and  defendant. 

**8th.  That  since  the  commencement  of  this  suit  defend- 
ant has  sold  the  said  Weiser  and  Asotin  properties  and  has 
accounted  for  the  proceeds  of  sale  thereof,  and  has  given  the 
estate  of  decedent  credit  for  one-half  the  proceeds  and  said 
credit  is  taken  into  consideration  in  this  report. 

**9th.  That  at  the  time  of  the  death  of  said  John  G.  Whit- 
ney, defendant  was  indebted  to  said  decedent  in  the  sum  of 
$2,126.62. 

**10th.  That  defendant  has  accounted  to  the  estate  for  all 
realty,  personal  property,  notes  and  accounts. 

**llth.  That  no  final  settlement  of  the  account  of  the  part- 
nership business  had  been  made  prior  to  this  action. 

**12th.  That  the  partnership  between  defendant  and  de- 
cedent was  a  general  partnership,  and  that  each  partner  was 
entitled  to  an  undivided  one-half  interest  in  the  proceeds. 

"13th.  That  on  or  about  May  25,  1889,  decedent  and  de- 
fendant had  a  full  and  complete  settlement  and  accounting 
with  respect  to  said  partnership  business. 
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'*14th.  There  was  no  personal  property  nor  credits  of  any 
value  in  the  hands  of  the  defendant  at  the  commencement  of 
this  action. 

**15th.  That  defendant  is  entitled  to  a  salary  of  $600  per 
year  for  the  years  1891  and  1892,  after  which  partnership 
sales  were  not  made,  a  total  amount  of  $1,200  for  managing 
partnership  business  as  surviving  partner. 

* '  16th.  That  on  or  about  the  twenty-fifth  day  of  December, 
1899,  a  note  was  given  by  decedent  and  defendant  to  the  First 
National  Bank  of  Idaho,  and  that  defendant  paid  the  said 
note  on  May  1, 1890,  and  credit  is  given  him  therefor. 

'*17th.  The  amount  of  money  paid  out  on  the  Coopville 
property  amounts  to  $467.84.  This  is  taken  in  consideration 
in  the  account,  but  not  allowed  defendant  in  his  claim  against 
the  estate,  as  the  Coopville  property  was  not  the  property  of 
said  estate. 

**18th.  The  disposition  and  control  of  all  the  partnership 
property  was  in  the  hands  of  the  defendant  from  the  time  of 
death  of  John  G.  Whitney.  The  disposition  of  real  estate  has 
been  heretofore  referred  to.  The  nursery  stock  was  purchased 
from  the  administrator  by  defendant  for  the  sum  of  $1,000 
in  1894 ;  there  was  an  amicable  adjustment  and  agreement  of 
the  rest  of  the  personal  property,  and  this  was  divided  be- 
tween the  estate  and  defendant.  The  notes  and  credits  were 
considered  of  little  or  no  value  by  the  defendant  and  admin- 
istrator, and  were  turned  over  to  the  defendant,  and  no  charge 
made  against  him  therefor,  and  the  referee  finds  the  notes  and 
accounts  of  no  value. 

'*19th.  The  amount  realized  by  the  estate  from  the  con- 
tinuance of  the  partnership  business  subsequent  to  the  death 
of  decedent  is  $8,103.83,  plus  the  $2,126.62  due  the  estate 
after  death  of  John  G.  Whitney,  equals  $10,230.45,  and  is 
contained  in  the  result  of  thousands  of  items,  counter  debits 
and  credits  and  as  shown  in  the  books  of  accounts  introduced 
at  the  trial  thereof.    The  final  result  of  said  accounting,  be- 
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ing  against  defendant  and  in  favor  of  plaintiff,  in  the  sum  of 
$416.11,  with  interest  thereon  from  May  19,  1900. 

*'J.  T.  PENCE.  Referee." 

Appellant  has  assigned  many  errors  of  both  law  and  fact, 
but  a  review  of  them  discloses  that  they  are  nearly  all  based 
on  the  theory  that  the  evidence  was  insufficient  to  support  the 
findings  and  conclusions  reached  and  reported  by  the  referee, 
and  that  the  referee  neglected  to  comply  with  the  order  of  the 
court  in  making  his  report,  in  that  he  does  not  find  on  all  the 
issues  presented  by  the  pleadings  as  directed  by  the  court. 

From  the  entire  record  before  us  for  review  we  are  led  to 
the  irresistible  conclusion  that  the  all-important  question  to 
be  determined  by  the  referee  was  the  financial  relations  exist 
ing  between  defendant  and  the  heirs  of  his  deceased  brother, 
and  for  many  years  his  business  partner.  By  the  complaint 
and  answer  we  are  informed  that  there  was  a  difference  of 
about  $11,000  growing  out  of  the  former  and  subsequent  re- 
lations existing  between  the  two  brothers.  The  plaintiff,  as 
the  representative  of  the  deceased  Whitney,  alleging  that  a 
final  accounting  would  show  an  indebtedness  of  $5,000  or  more 
due  the  estate,  and  the  defendant  averring  that  such  an  ac- 
counting would  show  the  estate  indebted  to  him  in  the  sum  of 
$6,000  or  more,  and  both  praying  for  such  accounting.  The 
court  appointed  Mr.  J.  T.  Pence,  an  able  and  in  every  way 
reputable  attorney  of  this  court,  with  full  power  to  hear  tes- 
timony on  all  the  issues  found  by  the  pleadings,  and  within 
a  specified  time  to  report  his  findings  and  conclusions  to  the 
court. 

Counsel  for  appellant  earnestly  insist  that  the  report  of 
the  referee  is  not  complete  and  does  not  meet  the  requirements 
of  the  order  of  the  court,  particularly  in  that  it  does  not  clas- 
sify the  items  of  debit  and  credit.  We  find  that  the  referee 
filed  a  report  which  was  objected  to  by  counsel  for  appellant, 
and  the  court  made  an  order  requiring  the  referee  to  make 
the  report  more  definite  as  to  certain  issues  presented  by  the 
pleadings. 
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We  find  the  following  reasons  assigned  by  the  learned  trial 
judge  who  made  the  order:  ''The  purpose  of  this  order  is  to 
enable  the  court  to  make  findings  covering  all  of  the  issues 
in  the  cause,  and  make  them  in  such  a  way  as  to  enable  either 
party  to  intelligently  attack  the  findings  if  they  should  so 
desire  on  a  motion  for  a  new  trial,  based  on  insufficiency  of 
the  evidence  to  support  them."  This  order  was  made  and 
filed  February  26,  1904.  On  the  thirtieth  day  of  April,  1904, 
the  referee  filed  his  findings,  termed  ** Supplemental  report." 
Again,  there  was  an  objection  to  the  sufficiency  of  these  find- 
ings interposed  by  counsel  for  appellant  which  was  filed  May 
3,  1904.  On  the  twenty-fourth  day  of  May,  1905,  the  court 
adopted  the  findings  of  the  referee  and  ordered  judgment  ac- 
cording to  the  report  of  the  referee.  The  nineteenth  finding 
of  the  referee  is  as  follows:  ''The  amount  realized  by  the  es- 
tate from  the  continuance  of  the  partnership  business  sub- 
sequent to  the  death  of  decedent  is  $8,103.83,  plus  the  $2,126.- 
62  due  the  estate  after  death  of  John  G.  Whitney,  equals 
$10,230.45,  and  is  contained  in  the  result  of  thousands  of 
items,  counter  debits  and  credits  and  as  shown  in  the  books 
of  account  introduced  at  the  trial  hereof.  The  final  result  of 
said  accounting  being  against  defendant  and  in  favor  of 
plaintiff,  in  the  sum  of  $416.11,  with  interest  thereon  from  May 
19,1900.'' 

This  conclusion  was  reached  by  the  referee  after  hearing 
all  the  evidence  offered  by  the  parties  to  the  litigation  and  an 
opportunity  to  examine  all  the  exhibits  introduced  by  ap- 
pellant, which  consisted  of  the  books  of  the  copartnership, 
stubs  of  the  partnership  check-books,  together  with  an  itemized 
statement  prepared  by  appellant  for  the  use  and  benefit  of 
the  referee  purporting  to  show  all  the  business  transactions 
from  the  time  of  the  settlement  between  appellant  and  his 
deceased  brother,  which  was  found  by  the  referee  to  have  been 
'*on  or  about  May  25,  1889." 

It  is  insisted  by  appellant's  counsel  that  many  errors  are 
shown  to  exist  in  the  books  of  the  company,  which,  if  corrected, 
would  leave  a  large  balance  due  appellant  from  the  estate 
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of  hifl  deceased  brother.  It  is  apparent  that  the  referee  took 
into  consideration  all  these  questions  in  arriving  at  his  final 
balance. 

The  tenth  finding  of  the  referee  is :  ''That  defendant  has  ac- 
counted to  the  estate  for  all  realty,  personal  property,  notes 
and  accounts,"  thus  exonerating  him  from  all  intentional 
wrong.  It  is  not  difficult  to  see  that  the  entire  trouble  has 
arisen  over  carelessness  in  the  manner  of  keeping  the  books 
and  accounts  of  the  partnership,  and  we  cannot  see  how  any 
good  would  follow  another  long  expensive  trial. 

The  fifteenth  finding  of  the  referee  is:  ''That  defendant  is 
entitled  to  a  salary  of  $600  per  year  for  the  years  1891  and 
1892,  after  which  partnership  sales  were  not  made,  a  total 
amount  of  $1,200  for  managing  partnership  business  as  sur- 
viving partner.*' 

Plaintiff  appeals  from  the  judgment  and  assigns  as  error 
the  allowance  of  the  $1,200  as  salary  to  defendant.  Our  at- 
tention is  called  to  section  5554,  Revised  Statutes,  which  is 
as  follows:  "The  surviving  partner  must  settle  the  affairs  of 
the  partnership  without  delay,  and  account  with  the  executor 
or  administrator,  and  pay  over  such  balance  as  may  from  time 
to  time  be  payable  to  him,  in  right  of  the  decedent." 

It  is  true,  as  urged  by  counsel  for  respondent,  that  the  gen- 
eral rule  is  that  the  "surviving  partner  is  entitled  to  no  salary 
as  surviving  partner"  for  managing  partnership  business. 
In  support  of  this  contention  our  attention  is  called  to  Loomis 
V.  Armstrong,  49  Mich.  521,  14  N.  W.  605;  Stow  v.  Case,  59 
Iowa,  503, 13  N.  W.  645 ;  In  re  Brown's  Appeal,  89  Pa.  St.  159. 

In  American  and  English  Encyclopedia  of  Law,  volume  22, 
pages  220-226,  the  rule  is  stated  as  follows:  "The  surviving 
partner  is  not  entitled  to  compensation  for  collecting  the  as- 
sets and  winding  up  the  firm  business,  as  a  general  rule,  in 
the  absence  of  express  agreement  to  that  effect.  There  are, 
however,  exceptions  to.  this  rule  in  modern  adjudications. 
When  a  partnership  has  been  carried  on  for  some  time  after 
dissolution  by  death  and  such  continuance  has  proved  to  be 
beneficial,  it  has  been  held  that  the  surviving  partner  should 
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be  allowed  to  take  compensation  for  his  services  to  be  de- 
ducted from  the  profits  before  they  are  divided."  A  number 
of  authorities  are  cited  in  support  of  this  text.  (Maynard  v. 
Richards,  166  111.  466,  57  Am.  St.  Rep.  145,  46  N.  E.  1138.) 

On  the  subject  of  salary  above  referred  to  the  referee  in 
his  preliminary  report  says:  **The  salary  for  the  years  1891- 

1892,  as  they  seem  to  be  reasonably  fruitful  years  for  both  the 
surviving  partner  and  the  estate,  the  salary  of  $600  is  allowed 
for  1891,  and  $600  for  1892,  as  that  was  a  reasonable  time 
within  which  to  close  up  the  partnership  affairs,  and  for  the 
further  reason  that  during  the  succeeding  years  there  was 
practically  nothing  coming  to  the  estate,  salary  for  the  years 

1893,  1894,  1895,  1896,  1897,  1898,  1899,  1900  and  1901,  as 
claimed  by  the  defendant,  is  not  allowed. ' '  Owing  to  the  com- 
plicated condition  of  the  books  and  accounts  of  the  copart- 
nership business  as  shown  by  the  testimony  of  appellant  and 
the  report  of  the  referee,  and  the  further  fact  that  the  ap- 
pellant is  largely  responsible  for  such  complication,  he  having 
full  charge  and  management  of  the  affairs  and  property  of 
the  partnership,  we  do  not  think  equity  demands  another 
trial. 

It  is  urged  by  learned  counsel  for  appellant  that  it  is  shown 
by  the  report  of  the  referee  that  at  the  time  this  suit  was  com- 
menced the  estate  was  indebted  to  appellant,  and  for  this  rea- 
son respondent  should  be  required  to  pay  the  costs.  On  the 
other  hand,  it  is  claimed  by  learned  counsel  for  respondent 
that  the  action  so  conunenced  was  based  on  the  reports  of 
appellant  to  the  probate  court  and  administrator  of  the  estate, 
by  which  it  was  apparent  that  appellant  was  largely  indebted 
to  the  estate. 

We  are  of  the  opinion  that  the  judgment  should  be  affirmed, 
and  it  is  so  ordered,  with  costs  awarded  to  plaintiff  and  ap- 
pellant McElroy. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(Januaiy  19,  1907.) 

ON  REHBARINO. 
[88  Pa«.  354.] 
DOTIM  OF  B.«.Et-STATEM»,T  OF  ACCOUNT. 

thlpa^eltt"  rr*^'  °'  *"  '*"^««'  »»^  t«««actio».  of 
same  «,porS  to  th^Toui  IT"*  ^*"""  """"'  *»"^  *»  "»-  ^ 
(Syllabufl  b7  the  court.) 

loW^I^t*.'^*''*'  ^T'^PP*"''"*  ^'*"«^'  ^^°^t  the  fol- 
iSg.  "".  '^^*''"  *°  ^'^^^'^^ti^^  °it«i  0"  fo"ner 

and  aU  the  facte  found  by  him,  so  that  the  report  may  be  in 
telhgible  ^thout  reference  to  the  testimony.      .  .The  1 

^Tjl'f  '°°^^"  "  '*"*^'"«°*  '^^  ^^  *»»«  "«°«  of  the  ac- 
presented  that  exceptions  may  be  taken  thereto.  And  an 
aggregation  of  items  in  accordance  with  the  referee's  conclu- 

shoiUd  be  stated."     (Citing  authorities;  15  Ency.  of  PL  &  Pr. 

The  correct  way  in  deciding  upon  such  account  would  be 
for  the  report  to  show  what  items  were  allowed  and  what  dis- 
allowed Then  either  party  could  except  to  the  particular 
JteiM  objected  to.  And  the  sufficiency  of  the  exceptions  could 
fte  determined  on  a  review,  without  examining  the  whole 
{need  v.  Jones,  15  Wis.  40.) 
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The  appellant  Whitney  excepted  to  the  report  for  the  rea- 
son that  he  was  unable  to  tell  what  items  entered  into  these 
aggregate  amounts,  and  therefore  he  could  not  intelligently 
except  to  the  allowance  or  disallowance  of  any  special  item. 
This  exception  should  have  been  sustained,  and  the  report  re- 
committed, with  direction  to  the  commissioner  to  make  an 
itemized  statement  showing  item  by  item  the  credits,  debits  and 
all  sums  disallowed.  {Dewing  v.  Hutton,  40  W.  Va.  521-539, 
21  S.  E.  780.) 

Hugh  E.  McElroy  and  Frank  Martin,  for  Appellant  Me- 
Elroy. 

AILSHIE,  C.  J. — ^A  rehearing  was  granted  in  this  case  and 
it  was  again  argued  at  the  present  term.  The  question  dwelt 
upon  and  most  strongly  argued  on  the  rehearing  is,  **the  en- 
tire failure  on  the  part  of  the  referee  and  the  court  to  fur- 
nish a  statement  of  the  items  allowed  and  disallowed."  Aa 
may  be  observed  from  an  examination  of  the  former  opinion 
in  this  case,  the  referee  did  not  report  a  statement  of  account 
between  the  parties — ^he  did  not  report  the  debits  and  credits 
or  the  items  allowed  and  disallowed  in  favor  of  and  against 
each  party.  The  powers  and  duties  of  the  referee  in  this 
case  are  measured  by  the  order  of  reference  and  the  essential 
purpose  of  that  order  and  the  object  of  the  appointment  ap- 
pears to  have  been  '*for  taking  such  account";  namely,  an 
accounting  between  the  parties.  The  question  did  not  arise  in 
this  case  as  to  the  power  of  the  referee  to  make  findings  of 
fact  and  conclusions  of  law,  but  the  action  of  the  trial  court 
seems  to  indicate  that  such  power  was  not  conceded.  Coun- 
sel for  appellant  claim  that  the  court  took  the  view  announced 
in  Bradshaw  v,  Morris,  20  Mont.  214,  50  Pac.  554,  and  Murphy 
V,  Patterson,  24  Mont.  575,  63  Pac.  375,  as  to  the  power  and 
authority  of  the  referee  under  the  order  of  reference.  As  we 
view  this  case,  however,  after  a  further  examination  there- 
of it  occurs  to  us  that  the  vital  question  is  as  to  whether  the 
referee  has  discharged  the  duties  for  which  he  was  appointed 
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and  whether  the  court  should  have  accepted  or  rejected  his 
report.  In  24  American  and  English  Encyclopedia  of  Law, 
second  edition,  234,  the  author  in  considering  the  rights  of  the 
parties  in  such  case  says :  *  *  The  parties  are  entitled  to  a  state- 
ment from  the  referee  of  all  the  items  of  account  between 
them,  in  order  that  either  may,  if  he  thinks  proper,  except 
to  any  particular  item.*-  To  the  same  effect  is  17  Ency- 
clopedia of  Pleading  and  Practice,  1037,  and  15  Encyclo- 
pedia of  Form  and  Procedure,  956. 

The  respondent  contends  that  since  the  dealings  and  trans- 
actions of  the  parties  cover  several  thousand  items,  it  would 
be  an  endless  task  to  report  each  item  and  the  action  of  the 
referee  thereon.  The  contention  is  not  sound,  for  the  reason 
that  the  referee  has  of  necessity  had  to  arrive  at  the  conclu- 
sion ais  to  the  amount  due  from  some  data  or  computation  of 
accounts.  As  said  by  the  supreme  court  of  Washington  in 
Park  V,  Mighell,  3  Wash.  737,  29  Pac.  556:  '*He  must  have 
had  some  data  from  which  to  arrive  at  that  sum,  and  he  should 
have  given  the  court  the  benefit  of  that  by  stating  clearly 
what  items  he  allowed  for  and  against  each  party.  In  other 
words,  he  should  state  the  account  between  them.  It  is  only 
by  so  doing  that  the  court  can  intelligently  review  his  action 
and  decide  whether  to  confirm  or  reject  it."  {Hurdle  v. 
Leath,  63  N.  C.  366 ;  McCamphell  v,  McClung,  75  N.  C.  393 ; 
Reed  v,  Jones,  15  Wis.  40;  Oage  v.  Amdt,  121  lU.  491,  13  N. 
E.  138.) 

In  this  case  the  order  required  that  the  defendant  W.  G. 
Whitney,  who  was  the  surviving  partner,  and  as  such  in 
ciiarge  of  the  books,  accounts  and  vouchers  pertaining  to  the 
business  for  which  the  accounting  was  to  be  had,  should 
"make  and  file  with  the  said  referee,  not  later  than  the  first 
day  of  July,  1902,  a  debit  and  credit  statement  of  the  accounts 
between  himself  and  the  decedent,  John  G.  Whitney,  and 
plaintiff  herein  and  his  predecessors  as  administrators  of  the 
estate  of  said  John  G.  Whitney,  deceased."  The  statement 
of  account  was  made  and  filed  by  the  defendant,  and  we  see 
no  good  or  valid  reason  why  the  referee  could  not  have  re- 
Idaho,  Vol.  12—34 
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ported  to  the  court  the  account  as  taken  by  him,  and  what 
should  be  allowed  and  what  rejected.  If  it  is  true  that  the 
parties  or  either  of  them  had  not  the  right  to  insist  on  that 
being  done,  their  right  to  object  and  except  to  the  report  or 
any  part  thereof,  and  have  it  reviewed  by  the  district  court 
or  on  appeal,  is  an  idle  thing  of  no  virtue  or  protecting  force, 
and  a  delusive  snare  to  the  unwary.  For  the  failure  of  the 
referee  to  make  a  statement  of  account  as  directed  by  the  or- 
der and  to  report  the  same  to  the  court,  we  are  convinced 
that  the  judgment  should  be  reversed.  Judgment  is  reversed 
and  cause  remanded,  with  directions  to  the  trial  court  to  take 
further  action  in  accordance  with  the  views  herein  expressed. 
Under  the  circumstances  of  this  case  and  in  view  of  the  whole 
record  we  have  concluded  to  require  each  party  to  pay  one- 
half  of  all  costs  incurred  on  this  appeal. 

Sullivan,  J.,  concurs. 

Stewart,  J.,  took  no  part  in  the  decision. 


(July  6,  1906.) 

JOHN  CROWLEY,  Respondent,  v.  CROESUS  GOLD  AND 

COPPER  MINING  CO:\rPANY,  Appellant. 

[86  Pac.  536.] 

Motion  to  Strike  prom  Record — Instructions — Appidavits — Motion* 
TO  Supply  Record  with  Certificate  op  Clerk — Objection  to  Com- 
plaint THAT  It  Does  not  State  Cause  op  Action. 

1.  The  instructioDB  given  on  the  trial  can  only  be  reviewed  in 
this  court  when  they  are  saved  by  bill  of  exceptions,  they  being  bo 
part  of  the  judgment-roll. 

2.  Affidavits  purporting  to  show  errors  committed  in  impaneling 
the  jury  are  no  part  of  the  judgment-roll,  and  can  only  be  reviewed 
when  saved  by  bill  of  exceptions. 

3.  The  certificate  of  the  clerk  of  the  district  court  that  certain 
affidavits  were  used  on  the  application  for  a  new  trial,  and  that 
they  were  all  the  affidavits  used,  is  not  sufficient  to  authorize  this 
court  to  consider  such  affidavits.  Such  certificate  must  be  made 
by  the  trial  judge  or  in  an  authenticated  lecord  certified  by  tlie 


Digitized  by 


Google 


July,  1906.]      Crowley  v,  Croesus  Gold  etc.  Min.  Co.     531 

Argument  for  Appellant. 

judge  showing  what  papers  were  used  on  aueh  application  for  new 
trial. 

4.  A  certificate  by  the  trial  judge  that  ''I  have  this  day  settled 
the  within  statement  in  the  manner  marked  by  me  in  pencil,  allow- 
ing the  proposed  amendments  where  so  marked  and  disallowing  them 
where  so  marked, '  *  is  not  sufficient  to  authorize  this  court  to  consider 
the  statement  on  appeal,  as  it  ia  not  known  that  such  certificate 
was  made  after  the  statement  was  engrossed. 

5.  An  objection  that  the  complaint  does  not  state  a  cause  of 
action  first  made  in  this  court  will  not  warrant  the  court  in  granting 
a  new  trial  where  it  is  shown  that  the  complaint,  even  though  in- 
artistically  drawn,  states  that  the  injury  complained  of  resulted  from 
the  careless  and  negligent  construction  and  operation  of  appellants 
machinery  and  appliances  used  in  appellant 's  mine,  and  further  calls 
attention  to  the  particular  portion  of  such  appliances  that  were 
defective. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Fourth  Judicial 
District  for  Blaine  County.    Hon.  Lyttleton  Price,  Judge. 

Respondent  commenced  his  action  for  damages  for  personal 
injuries  sustained  while  at  work  in  appellant's  mine.  Judg- 
ment for  plaintiff,  from  which  and  an  order  overruling  a  mo- 
tion for  a  new  trial,  the  appeal  is  taken.    Affirmed. 

McFadden  &  Broadhead,  ffc  Appellant. 

A  complaint  in  which  a  cause  of  action  is  stated  for  the  re- 
covery of  damages  for  personal  injuries  should  contain  and 
state  with  precision  an  allegation  or  statement  of  the  facts 
and  circumstances  from  which  it  is  shown  that  the  defendant 
owed  a  legal  duty  to  the  plaintiff.  An  allegation  of  a  duty 
standing  alone  is  insufficient.  {Chicago  etc.  R.  Co.  v.  Clau- 
sen, 173  111.  100,  50  N.  E.  680;  Gibson  v,  Leonard,  37  111.  App. 
244,  U^,  Angus  v.  Lee,  40  111.  App.  304.) 

The  pleader  must  state  facts  from  which  the  law  will  raise 
a  duty  and  show  an  omission  of  duty  and  resulting  injury. 
{Taylor  v,  Felsing,  164  111.  331,  45  N.  E.  161.) 

A  declaration  for  wrongfully  and  negligently  injuring  or 
killing  another,  without  stating  the  facts  constituting  the  neg- 
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ligence,  ought  to  be  held  insufficient.  {Cotton  Oil  Cc,  v. 
Shamblin,  101  Tenn.  263,  47  S.  W.  496;  Chicago  etc.  B.  Co. 
V,  Harwood,  90  III.  425.) 

S.  B.  Kingsbury  and  A.  A.  Fraser,  for  Respondent. 

The  affidavits  in  the  transcript,  not  being  a  part  of  the  judg- 
ment-roll, nor  incorporated  into  any  bill  of  exceptions,  should 
be  stricken  from  said  transcript.  {State  v.  Larkins,  5  Idaho, 
200,  47  Pac.  945;  Rich  v.  French,  3  Idaho,  727,  35  Pac.  173; 
Stickney  v,  Hanrahan,  7  Idaho,  424,  63  Pac.  189;  Fish  v. 
Benson,  71  Cal.  431,  12  Pac.  454.) 

On  appeal  from  order  heard  upon  affidavits  the  only  proper 
mode  of  authenticating  such  affidavits  on  appeal  to  this  court 
is  by  bill  of  exceptions.  {Somers  v,  Somers,  81  Cal.  608,  22 
Pac.  967.) 

The  instructions  set  out  in  the  transcript  should  be  stricken 
out,  as  they  are  not  embodied  in  a  bill  of  exceptions  and  are 
not  part  of  the  judgment-roll.     (Rev.  Stats.  1887,  sec.  4456.) 

The  purported  bill  of  exceptions  in  this  case,  or  statement 
on  motion  for  a  new  trial,  should  be  stricken  from  said  tran- 
script, as  said  statement  is  not  properly  authenticated  by  the 
trial  judge,  and  the  record  shows  that  said  statement  or  bill  of 
exceptions  was  not  authenticateli  by  the  judge  after  being  en- 
grossed, as  required  by  law  and  the  practice  of  this  court.  It 
is  the  duty  of  the  appellant  to  furnish  the  supreme  court  a 
complete,  clean,  properly  arranged  and  properly  authenticated 
transcript.  {Kimble  v.  Semple,  31  Cal.  657;  Thompson  v, 
Patterson,  54  Cal.  547 ;  Cosgrove  v,  Johnson,  30  Cal.  509.) 

The  proper  practice  is  to  engross  a  statement  and  have  the 
authentication  of  the  judge  indorsed  on  engrossed  statement. 
{Pence  v,  Lemp,  4  Idaho,  526,  43  Pac.  75;  Hattabangh  v. 
Volmer,  5  Idaho,  23,  46  Pac.  831.) 

The  statement  on  motion  for  a  new  trial  and  amendments, 
as  allowed  by  the  court,  must  be  engrossed  into  one,  and  au- 
thenticated by  signature  of  the  judge  in  order  to  be  regarded 
as  the  statement  required  by  law  and  to  be  considered  on 
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appeal.     {Smith  v,  Davis,  55  Cal.  26;  Sawyer  v.  Sargent, 
65  Cal.  260,  3  Pac.  872.) 

Clerk's  certificate  that  statement  is  the  same  which  was 
used  on  motion  for  a  new  trial  is  entitled  to  no  weight,  as  the 
clerk  is  not  authorized  to  verify  a  statement  in  that  form. 
{Fee  V.  Starr,  13  Cal.  170;  People  v.  Bartlett,  40  Cal.  142.) 

STOCKSLAGER,  C.  J.— This  appeal  is  from  the  district 
court  of  Blaine  county.  Respondent  as  plaintiff  commenced 
his  action  in  that  court,  alleging  that  he  had  been  damaged 
in  the  sum  of  $5,000,  by  reason  of  certain  injuries  sustained 
by  him  while  working  in  the  mine  of  defendant — appellant. 

The  first  allegation  is  that  defendant  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Wyoming,  and  is  engaged  in  the  business  of  mining 
in  Blaine  county,  Idaho. 

The  second  allegation  is  that  defendant  is  the  owner  and 
operator  of  that  certain  mining  property  called  the  **  Croesus 
Mine.'' 

Allegations  numbered  3,  4  and  5  are  as  follows : 

**III.  That  plaintiff  was,  on  the  thirtieth  day  of  June,  1904, 
an  employee  of  defendant,  was  then  set  to  work  mining  in 
said  mine,  and  was  by  the  defendant  set  and  placed  at  work 
at  the  bottom  of  a  deep  shaft,  about  eleven  hundred  feet  be- 
low the  surface  of  the  earth  and  collar  of  said  shaft,  and  as 
such  miner  and  employee  was,  on  said  thirtieth  day  of  June, 
1904,  employed,  set  to  work  and  placed  by  defendant  at  bot- 
tom of  such  said  shaft,  where  the  work  and  duty  of  plain- 
tiff as  such  employee,  and  he  was  so  directed  by  defendant, 
was  to  help  to  fill  the  hoisting  bucket  used  and  then  being 
used  to  hoist  the  rock,  dirt,  ore  and  materials  from  the  said 
bottom  of  said  shaft  up  through  the  shaft  to  the  top  of  the 
shaft  and  surface  of  the  earth,  and  plaintiff  was  then  and 
there  so  employed  by  and  working  for  defendant,  and  under 
its  direction,  control  and  order.  That  it  was  then  and  th^ire 
the  work  and  duty  of  defendant,  and  a  duty  it  owed  this  plain- 
tiff so  employed  in  carrying  on  such  mining  and  in  remov- 
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ing  rock,  earth,  material  and  ore  from  said  mine,  to  use,  pro- 
vide, maintain  and  employ,  safe,  suitable  and  proper  ma- 
chinery, plans,  appliances,  apparatus  and  materials  for  and  in 
so  doing  and  to  employ  competent,  careful  and  skilled  engi- 
neers, superintendents  and  foremen  to  make,  set  up,  operate, 
install  and  keep  in  order  said  mine,  shaft,  machinery  and  all 
appliances  and  apparatus  used  and  to  be  used  for  the  pur- 
pose of  removing  rock,  dirt,  material  and  ore  from  said  mine, 
and  of  lifting  and  elevating  them  in  said  shaft  from  lower  to 
higher  levels  and  especially  in  lifting  large  quantities  of 
heavy  material  from  great  depths  to  the  surface  of  the  earth 
when  its  employees  and  this  plaintiff  were  at  work  beneath 
the  hoisting  bucket,  and  appliances  containing  said  materials 
and  connected  with  the  same;  and  when  the  hoisting  bucket 
was  lodded  or  filled  with  earth,  rock,  ore  or  other  heavy  ma- 
terials, and  was  to  be  lifted  or  hoisted  over  and  above  plain- 
tiff and  other  persons  at  work  in  bottom  of  said  shaft,  and 
was  being  so  hoisted,  it  was  the  duty  of  defendant  to  use, 
employ,  provide  and  allow  used  suitable,  and  only  suitable, 
•  and  safe  plans,  means,  machinery,  apparatus  and  appliances 
for  such  conditions  and  work  and  lifting,  and  to  keep  and 
maintain  all  in  such  suitable,  safe  and  proper  working  condi- 
tion, working  properly  and  safely  and  working  and  operat- 
ing in  sueh  manner  as  not  to  be  likely  to  upset,  or  to  fall,  or 
to  spill  out  the  contents  of  said  hoisting  bucket  when  the  same 
was  above  plaintiff  and  those  working  at  bottom  of  said  shaft, 
and  to  attend  to  and  see  to  and  effect  that  the  earth,  rock 
and  dirt  could  be  and  was  so  being  removed,  raised  and 
handled  and  by  such  appliances  that  it  would  not  be  apt  to 
spill  out  or  fall,  and  would  not  spill  or  fall  and  thus  endan- 
ger the  life  and  limb  of  plaintiff  or  of  any  person  so  work- 
ing below. 

**IV.  That  on  said  thirtieth  day  of  June,  1904,  plaintiff 
liad  been  employed  in  said  mine  but  five  days  and  knew  little 
of  the  conditions,  state,  safety  or  operation  of  said  mine,  or 
ill  said  mine,  or  concerning  the  machinery,  appliances  or  ap- 
paratus used  and  employed  in  said  mine  or  in  said  shaft,  and 
had  little  knowledge  of  the  hoisting  works  therein  or  of  the 
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operation  of  the  hoist  or  of  the  acting  and  operating  of  the 
hoisting  bucket;  and  plaintiff  is  not  an  engineer,  is  not  a 
mechanic,  is  not  a  millman,  and  is  not  skilled  in  or  concerning 
such  or  any  machinery,  or  the  operation  thereof,  and  has  had 
no  experience  in  making,  placing,  using  or  operating  the  same, 
and  then  and  there  had  no  use  of,  control  over,  work  with 
or  in  connection  with  any  of  the  machinery  of  said  mine,  or 
in  or  about  said  shaft,  or  concerning  said  hoist,  or  any  of  the 
apparatus  for  hoisting  in  said  shaft,  and  had  nothing  to  do, 
and  never  had  had  anything  to  do,  with  the  operation  of  said 
hoist  or  of  any  of  the  machinery  in,  of  or  about  said  or  any 
mine.  But  plaintiff  did  then  and  there  and  at  all  times  rely 
upon  his  reasonable  expectation  and  belief,  which  belief  he 
then  had  that  defendant  would  use,  install,  employ  and 
operate  only  safe,  suitable,  proper  and  properly  operating 
machinery,  apparatus  and  hoist,  and  not  be  negligent  there- 
about so  as  to  render  life  and  limb  of  himself  and  others  so 
then  employed  reasonably  safe.  That  plaintiff  did  not  know- 
ingly assume  or  undertake  any  place,  work  or  occupation  of 
extra  hazard  to  life  or  limb  and  did  not  assume  knowingly 
any  risk  or  hazard  at  all,  of,  or  concerning  the  hoisting  ap- 
paratus not  being  safe  or  not  operating  properly  and  safely 
or  the  upsetting  for  any  cause  or  reason  of  the  hoisting  bucket 
while  in  shaft  high  above  him,  and  that  no  such  risk  was 
known  of  or  to  plaintiff  or  presented  to  mind  of  plaintiff 
or  assumed  by  him.  Plaintiff  was  so  employed  by  the  defend- 
ant to  use  pick  and  shovel,  and  as  a  miner  in  the  earth  simply 
and  not  to  do  with,  use,  have  control  of  or  connection  with 
any  of  the  plans,  machinery,  apparatus  or  operation  of  any 
such  in  any  way;  and  plaintiff  was  then  and  there  digging 
and  shoveling  earth,  rock  and  dirt  at  bottom  of  said  shaft, 
which  was  of  the  nature  of  his  employment  by  the  defendant. 
And  at  said  time,  on  said  thirtieth  day  of  June,  1904,  the 
time  of  the  occurrence  of  the  accident  and  injury  herein  com- 
plained of,  the  plaintiff  was  in  the  prudent  and  careful  dis- 
charge of  the  duties  of  his  said  employment,  and  wholly  with- 
out fault  or  blame  at  such  work  at  bottom  of  said  shaft. 
And  plaintiff  was  then  and  there  ignorant  of  any  defect  or 
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of  any  incompetence,  or  of  any  want  in  any  machinery  or  in 
operation  of  the  same  in  said  shaft,  and  had  no  fear  of,  and 
knew  of  no  cause  for  fear  of,  any  accident  due  to  the  upset- 
ting of  hoist  bucket  or  of  the  falling  of  the  same,  or  its  con- 
tents, due  to  any  defect. 

**V.  Yet  the  defendant  corporation,  not  regarding  their 
said  duty  on  the  said  thirtieth  day  of  June,  1904,  at  said 
mine  in  Blaine  county,  carelessly  and  negligently. suffered  and 
allowed  the  hoisting  apparatus,  the  hoisting  bucket  and  the 
means  of  controlling  and  guiding  and  lifting  the  same  in  and 
up  said  shaft  in  said  mine  to  be  and  to  remain  unsafe,  defec- 
tive and  insuflScient,  operating  badly,  unfit  for  use,  and 
dangerous  to  those  working  below  said  bucket  at  bottom  of 
said  shaft,  the  cross-bar  or  cross-head  and  apparatus  for 
guiding  said  bucket  when  being  hoisted  not  working  properly 
and  not  properly  constructed  and  adjusted  and  adapted,  but 
was  so  and  such  that  it  might  and  was  apt  to  hang  up  and 
not  follow  the  bucket  so  as  to  be  in  place  to  guide  and  con- 
trol it,  and  the  hoisting  bucket  was  so  hung,  moved,  lifted 
and  used,  and  not  properly  guided  and  governed  so  that  it 
might,  could  and  was  apt  to  catch,  tip,  upset  and  spiU  out 
its  contents  and  endanger  the  life  and  limb  of  the  persons 
below.  All  of  which  was  knov^ni  to  the  defendant  but  un- 
known to  plaintiff,  and  of  which  the  defendant  had  had  no- 
tice and  of  which  plaintiff  had  had  no  notice,  and  said  such 
defects  were  dangerous  to  any  person  working  below  said 
hoisting  bucket,  however  much  care  said  workman  might  use. 
That  the  said  defects  in  said  hoist  and  in  its  operation  were 
of  such  kind,  nature  and  character,  and  had  hitherto  so  worked 
and  operated  and  failed  to  act  properly  that  defendant, 
through  its  oflScers,  agents,  foremen  and  machine  operators, 
must  have  known  of  the  same,  and  have  known  that  it  was 
unsafe  to  work  below  in  said  shaft  while  said  hoisting  backet 
was  being  lifted,  or  might  have  known  of  such  defects  and  of 
said  danger  by  the  exercise  of  reasonable  care  and  diligence. 
By  reason  of  which  neglect  of  duty  by  the  defendant  corpora- 
tion, and  the  unsafe  condition  of  said  hoist,  and  the  insuffi- 
cient and  not  properly  adjusted,  fitted  and  operating  crossr 
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bar  or  cross-head  for  guiding  said  bucket  and  by  reason  of 
the  insufficient,  unsafe,  not  properly  working  and  operating 
hoist  and  hoist  bucket  in  said  shaft  and  mine,  and  by  rea- 
son of  the  hoisting  bucket  not  being  properly  guided  and  con- 
trolled it  caught,  upset  and  fell  and  emptied  out  its  con- 
tents on  said  day  down  and  upon  the  plaintiff  while  so  at 
work  at  bottom  of  said  shaft,  where  set  to  work  by  defend- 
ant, and  by  said  bucket  upsetting  and  tipping  over,  large 
quantities  of  earth  and  rock  were  let  fall  down  said  shaft 
from  a  great  height  above  head  of  plaintiff,  and  then  and 
there,  while  plaintiff  was  without  fault  and  was  exercising  due 
care  and  caution,  he  was  hit  and  struck  by  large  pieces  of 
rock  and  earth  falling  from  said  bucket  down  said  shaft  and 
his  body  was  jammed,  crushed,  broken,  bruised  and  wounded ; 
his  bones  broken  and  he  permanently  injured;  ribs  broken 
and  ribs  fractured,  the  ilium  mashed  and  broken;  hip-bone 
broken,  bruised  and  mashed  and  the  muscles  of  plaintiff's  hip, 
side  and  back  bruised,  injured  and  permanently  impaired; 
his  side  and  hip  wounded,  bruised  and  disabled ;  and  he  there- 
by became  and  was  sick,  sore,  lame  and  disordered  and  has  so 
continued  for  a  long  space  of  time,  and  from  thence  hitherto 
and  still  so  continues,  during  all  of  which  time  plaintiff  has 
suffered  great  pain  of  body  and  mind,  and  has  been  wholly 
prevented  from  doing  any  work  or  labor  or  business  whatever, 
and  is  permanently  lamed  and  disabled  by  reason  of  such  said 
injury  to  plaintiff,  damage  in  the  sum  of  five  thousand  dol- 
lars." 

Defendant  answered,  putting  in  issue  all  the  material  al- 
legations of  the  complaint,  and  further  answering,  in  sub- 
stance, averred  that  all  the  appliances  used  in  and  about  the 
operation  of  said  mine  were  at  the  time  of  the  accident  com- 
plained of,  and  for  a  long  time  prior  thereto,  such  as  are  and 
were  in  general  use  in  the  carrying  on  of  mining  operations 
throughout  the  state  of  Idaho.  That  in  selecting  all  the  ma- 
chinery and  appliances  at  said  mine,  and  especially  the  said 
cross-bar  in  the  cross-head,  it  used  extra  care  and  caution, 
and  during  all  of  the  time  the  same  was  used  made  daily  in- 
spections of  all  parts  of  said  machinery  for  the  purpose  of  de- 
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tecting  any  defects  there  might  be  in  said  machinery,  and  in 
order  to  keep  the  same  in  repair.  That  it  used  every  pos- 
sible means  to  avoid  and  prevent  accidents.  It  is  then  alleged 
that  the  plaintiff  was  himself  guilty  of  negligence  in  stand- 
ing directly  beneath  the  bucket  and  hoist  while  the  same  was 
being  hoisted  to  the  surface,  and  that  but  for  the  said  negli- 
gence of  the  plaintiff  he  would  not  have  been  injured. 

Upon  these  issues  the  case  was  tried,  the  jury  returning  a 
verdict  in  favor  of  the  plaintiff  in  the  sum  of  $3,000.  The 
appeal  is  from  the  judgment  and  an  order  overruling  a  mo- 
tion for  a  new  trial. 

Counsel  for  respondent  moved  to  strike  out  all  that  portion 
of  the  transcript  containing  the  instructions  given  and  re- 
fused by  the  court,  for  the  reason  that  said  instructions  are 
no  part  of  the  judgment-roll,  and  are  not  embodied  in  any 
bill  of  exceptions.  Respondent's  counsel  also  moved  to  strike 
from  the  transcript  the  affidavits  of  Jesse  B.  Root  and  M.  D. 
Barstow,  for  the  reason  that  such  affidavits  form  no  part  of 
the  judgment-roll  and  are  not  embodied  in  any  bill  of  excep- 
tions. 

Counsel  further  moved  to  **  strike  out  from  said  transcript 
all  that  part  of  said  transcript  commencing  on  page  66  and 
ending  at  the  bottom  of  page  200;  said  portion  of  said  tran- 
script purporting  to  be  the  statement  used  on  motion  for  a 
new  trial  herein  and  bill  of  exceptions,  for  the  reason  that 
said  purported  statement  or  bill  of  exceptions  was  not  signed, 
settled  and  allowed  by  the  trial  judge  after  being  engrossed; 
and  it  is  impossible  to  determine  whether  or  not  the  amend- 
ments to  said  statement  are  incorporated  therein  as  allowed 
by  said  court,  and  whether  or  not  the  amendments  which  were 
disallowed  have  been  omitted  from  said  transcript.  And  for 
the  further  reason  that  there  is  no  proper  certificate  of  the 
said  trial  judge  showing  that  any  statement  on  motion  for  a 
new  trial  or  bill  of  exceptions  was  ever  settled  and  allowed  by 
said  trial  judge  as  required  by  law  and  the  rules  of  this 
court. ' ' 

This  motion  was  sustained  for  the  reason  that  the  affidavits 
of  Jesse  B.  Root  and  M.  D.  Barstow  have  no  place  in  the  judg 
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ment-roU,  neither  do  the  instructions  constitute  any  part  of 
the  judgment-roll  under  the  provisions  of  section  4456,  sub- 
division 2,  Revised  Statutes  of  1887. 

If  appellant  desired  to  have  the  alle^^ed  errors  set  out  in  the 
affidavits  above  referred  to,  and  the  instructions  given,  refused 
or  modified,  reviewed  by  this  court,  it  could  have  been  done 
by  bill  of  exceptions  settled  by  the  trial  court,  and  filed  with 
the  clerk,  when  it  would  have  become  a  part  of  the  judgment- 
roll.  This  question  has  been  frequently  passed  upon  by  this 
court.  (See  Rich  v,  French,  3  Idaho,  727,  35  Pac.  173;  State 
V.  Larkin,  5  Idaho,  200,  47  Pac.  945;  Stickney  v.  Hanrahan, 
7  Idaho,  424,  63  Pac.  189;  Williams  v.  Boise  Basin  Mining 
&  Development  Co.,  11  Idaho,  233,  81  Pac.  646.)  The  state- 
ment on  motion  for  a  new  trial  or  bill  of  exceptions — no  mat- 
ter which  it  is  termed — must  be  stricken  from  the  transcript 
as  it  is  not  properly  authenticated  by  the  trial  judge,  as 
shown  by  the  record,  after  it  was  engrossed.  The  only  authen- 
tication we  find  in  the  record  is  as  follows :  *  *  I  have  this  day 
settled  the  within  statement  in  the  manner  marked  by  me 
in  pencil,  allowing  the  proposed  amendments  where  so  marked, 
and  disallowing  them  where  so  marked.  Lyttleton  Price, 
Judge.     Oct.  11,  1905." 

It  is  evident  this  certificate  was  made  before  the  transcript 
was  engrossed,  and  we  would  be  at  a  loss  to  know  what  pro- 
posed amendments  were  allowed  and  what  not  allowed. 

In  Eattabaugh  v.  Vollmer,  5  Idaho,  23,  46  Pac.  831,  this 
court  said:  '*When  amendments  are  offered  and  allowed  to  a 
proposed  statement  on  motion  for  a  new  trial,  the  statement 
as  amended  must  be  engrossed  before  this  court  will  consider 
such  statement."  The  statement  on  motion  for  a  new  trial 
and  amendments  as  allowed  by  the  court  must  be  engrossed 
into  one  and  authenticated  by  the  judge  in  order  to  be  re- 
garded as  the  statement  required  by  law  and  to  be  considered 
on  appeal.     This  motion  must  be  sustained. 

On  the  twentieth  day  of  June,  1906,  after  respondent's 
counsel  had  argued  and  submitted  his  motions  to  strike  from 
the  trauscript  the  affidavits  of  Jesse  B.  Root  and  M.  D.  Bar- 
stowy  and  all  of  the  transcript  excepting  that  part  that  con- 
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stitutes  the  statutory  judgment-roll,  counsel  for  appellant 
filed  his  motion  **for  leave  to  have  the  clerk  of  the  district 
court  of  Blaine  county,  Idaho,  from  which  said  district  court 
this  appeal  is  prosecuted,  amend  his  certificate  to  the  tran- 
script on  appeal  herein,  so  that  it  will  show^  that  the  affidavits 
of  Jesse  B.  Root  and  M.  D.  Barstow  ....  were  the  only 
affidavits  used  in  the  isaid  district  court  upon  the  hearing  of 
the  appellant's  motion  for  a  new  trial."  This  motion  was 
overruled  for  the  reason  that  such  certificate  from  the  clerk 
would  not  be  sufficient.  A  certificate  from  the  judge  would 
fill  the  requirements  of  the  statute.  This  leaves  the  ease  for 
review  on  the  judgment-roll  alone. 

In  his  oral  argument  in  this  court  learned  counsel  for  ap- 
pellant insisted  that  the  amended  complaint  failed  to  state  a 
cause  of  action.  He  says  paragraph  3  of  the  complaint  only 
states  conclusions  of  law  and  the  duty  of  the  master,  and  that 
paragraph  4,  **  wherein  it  is  set  forth  that  the  servant  was 
unskilled  in  the  work  in  which  he  was  engaged;  that  he  had 
been  at  work  but  a  few  days  and  knew  nothing  of  the  work 
he  was  employed  to  perform,  and  that  he  did  not  assume 

any  risk The  law  determines  whether  a  servant  does 

or  does  not  assume  a  risk  in  entering  the  service  of  another." 

On  the  other  hand,  we  have  the  learned  gentlemen  who 
represents  the  respondent  in  this  court  insisting  that  were 
paragraphs  3  and  4  eliminated  from  the  complaint  or  treated 
as  surplusage,  still  paragraph  5  sufficiently  states  a  cause  of 
action  of  the  character  attempted  to  be  set  out  by  the  com- 
plaint to  inform  the  appellant  just  what  it  was  to  meet  in  the 
court  below.  That  the  negligence  and  carelessness  of  appel- 
lant in  the  construction  and  handling  of  their  machinery  and 
apparatus  in  and  about  the  said  Croesus  mine,  and  especially 
the  appliances  for  the  use  and  operation  of  the  bucket  in  use 
in  the  perpendicular  shaft  were  defective  and  dangerous  by 
reason  of  their  faulty  construction  and  operation. 

Again,  it  is  urged  that  appellant  cannot  be  heard  to  ob- 
ject to  the  sufficiency  of  the  complaint  in  this  court,  havinfi: 
waived  such  defect,  if  any,  by  failure  to  demur  in  the  court 
below.    Notwithstanding  section  4178,  Revised  Statutes,  there 
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IB  much  force  and  reason  in  this  contention.  Section  4178 
provides:  **If  no  objection  be  taken  either  by  demurrer  or  an- 
swer the  defendant  must  be  deemed  to  have  waived  the  same, 
excepting  only  the  objection  to  the  jurisdiction  of  the  court, 
and  the  objection  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action."  If  this  section  is  to 
be  literally  construed  and  followed,  it  practically  does  away 
with  the  necessity  of  a  demurrer  in  the  lower  court  on  the 
ground  that  the  complaint  ''does  not  state  facts  sufBcient  to 
constitute  a  cause  of  action. "  By  the  terms  of  this  section  the 
defendant  may  go  to  trial  on  a  complaint  that  does  not  state 
a  cause  of  action,  and,  after  a  tedious  and  expensive  hearing, 
appeal,  and  for  the  first  time  raise  the  question  of  the  suffi- 
ciency of  the  complaint  in  this  court.  This  is  not  justice,  and 
the  legislature  should  repeal  or  modify  this  section  to  the 
extent  that  a  failure  to  demur  in  the  court  below  waives  the 
right  to  be  heard  to  object  in  the  appellate  court.  AU  ques- 
tions affecting  the  pleadings  should  be  settled  in  the  trial  court 
and  thus  avoid  unnecessary  delay  as  well  as  expense.  Many 
of  the  ''delays  of  the  law"  frequently  commented  on  by 
newspapers  and  taxpayers  are  directly  traceable  to  such 
dilatory  statutes  as  the  provision  under  consideration,  and  the 
courts  are  powerless  to  furnish  relief,  the  remedy  being  with 
the  legislature. 

The  complaint  in  the  case  under  consideration  states  many 
things  that  could  have  been  left  out;  and,  taking  it  in  its 
entirety,  it  is  possible  that  a  motion  to  make  it  more  definite 
and  certain  or  a  special  demurrer  would  have  been  sustained 
in  the  court  below;  but  appellant  having  failed  to  either  de- 
mur or  move  to  make  the  complaint  more  definite  and  cer- 
tain, and  having  answered,  it  only  becomes  necessary  for  us 
to  determine  whether  there  is  a  sufficient  statement  of  the 
facts  to  support  the  judgment  In  RiLsh  v.  Newman,  58  Fed. 
158,  7  C.  C.  A.  136,  we  find  a  quotation  from  Mr.  Justice 
Brewer,  then  of  the  supreme  court  of  Kansas,  in  Laiihe  v. 
McDonald,  7  Kan.  261,  as  follows:  "After  answer  filed,  an 
objection  to  a  petition  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  is  good  only  when  there  is  a  total 
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failure  to  allege  some  matter  which  is  essential  to  the  relief 
sought,  and  is  not  good  when  the  allegations  are  simply  in- 
complete, indefinite  or  statements  or  conclusions  of  law." 
(Citing  Moody  v.  Arthur,  16  Kan.  419.) 

In  Olaspie  v.  Eeator,  56  Fed.  203-211,  5  C.  C.  A.  474,  Judge 
Thayer,  speaking  for  the  court,  said:  **The  demurrer  seems 
to  have  been  based  on  the  ground  that  the  complaint  was  de- 
fective in  not  showing  with  sufficient  certainty  that  any  dam- 
age was  sustained  in  consequence  of  the  alleged  defect.  The 
point  is  untenable.  The  complaint  averred  generally,  in  the 
concluding  paragraph,  that  damages  had  been  sustained  in 
a  certain  sum,  which  was  all  that  the  pleader  was  required 
to  aver.  But  even  if  the  complaint  had  been  defective,  as 
supposed,  it  was  merely  a  technical  defect,  which  was  waived 
by  pleading  to  the  merits,  and  was  cured  by  the  verdict." 
In  the  opinion  it  is  said:  *'If  the  complaint  was  defective  in 
the  respect  claimed,  it  was  a  defect  which  plaintiff  had  a 
right  to  remedy  by  amendment,  and  such  defects  are  cured 
by  the  verdict." 

In  the  case  of  Board  of  Commrs.  of  B^amUton  Co.  v.  Sher- 
wood, 64  Fed.  103  (11  C.  C.  A.  507),  at  page  105  of  the 
opinion,  it  is  said:  "The  first  point  urged  upon  our  attention 
is  that  a  demurrer  interposed  to  the  petition  on  the  ground 
that  it  did  not  state  a  cause  of  action  should  have  been  sus- 
tained, because  there  was  no  averment  found  in  the  petition 
that  when  the  suit  was  commenced  the  county  treasurer  had 
money  sufficient  to  pay  the  warrants,  or  that  a  sufficient  time 
had  elapsed  for  the  collection  of  money  wherewith  to  pay 
them.  We  need  not  stop  to  determine  the  merits  of  this 
contention,  because  the  record  shows  that  the  county  did  not 
stand  upon  its  demurrer  when  it  was  overruled,  but  answered 
the  petition,  and  entered  into  a  long,  expensive  and  tedious 
trial,  whereby  it  waived  the  point  raised  by  the  demurrer, 
even  if  it  had  merit."  A  similar  question  is  discussed  in 
Encyclopedia  of  Pleading  and  Practice,  volume  14,  page  334, 
and  cases  cited;  House  v,  Myer,  100  Cal.  592,  35  Pac  308; 
Stephenson  v.  Southern  Pacific  Ry.  Co.,  102  Cal.  143,  34  Pac. 
618,  36  Pac.  407  j  Aulbach  v.  Dahler,  4  Idaho,  654,  43  Pac 
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322;  Hollister  v.  State,  9  Idaho,  651,  77  Pac.  339.  There 
seems  to  be  so  much  reason,  justice  and  equity  in  this  rule 
that  we  can  see  no  reason  why  it  should  not  be  followed, 
especially  where  it  is  shown  that  the  defendant  did  not  even 
file  a  demurrer,  but  answered  to  the  merits,  denying  that  there 
were  any  defects  whatever  in  the  machinery  and  averred  that 
the  injury  was  the  result  of  defendant's  own  carelessness  and 
.negligence,  and  thus  took  his  chances  in  the  court  below  if 
he  was  successful  in  the  trial,  but  reserved  his  right  to  ob- 
ject to  the  suflBciency  of  the  complaint  in  case  the  verdict  of 
the  jury  was  adverse  to  him.  Even  under  our  statute  this 
practice  should  not  be  encouraged,  and  if  this  court  can  find 
in  the  complaint  any  reason  for  holding  it  sufficient  it  should 
not  hesitate  to  do  so,  and  rather  give  the  respondent  the  bene- 
fit of  the  doubt  than  to  reverse  the  judgment  and  put  the 
parties  to  another  long,  expensive  trial. 

Mr.  Justice  Sullivan,  speaking  for  this  court,  in  King  v. 
Oregon  Short  Line  B.  R,  Co.,  6  Idaho,  306,  55  Pac.  665,  59 
L.  R.  A.  209,  says:  *'It  is  conceded  by  counsel  for  appellant 
that  the  complaint  in  this  action  would  be  good  against  a 
general  demurrer,  to  wit,  a  demurrer  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  it  is  sufficient  to  sustain  a  verdict  or  judg- 
ment, unless  attacked  by  a  demurrer  on  the  ground  of  im- 
certainty,  specifically  setting  forth  wherein  it  is  uncertain." 
If  we  follow  the  rule  laid  down  here,  it  is  conclusive  of  the 
case  at  bar.  If  a  complaint  that  states  ''that  defendant  so 
carelessly  and  negligently  ran  and  managed  its  locomotives 
and  cars"  is  a  sufficient  statement  of  facts  to  warrant  a  re- 
covery, unless  a  special  demurrer  is  interposed,  the  complaint 
in  the  case  at  bar  is  good  against  an  objection  in  this  court 
that  the  complaint  does  not  state  a  cause  of  action. 

Again,  it  is  said  in  King  v.  Oregon  Short  Line  R,  R,  Co., 
supra,  after  quoting  from  Stephenson  v.  Southern  Pac.  Co., 
102  Cal.  143,  34  Pac.  618,  36  Pac.  407:  '*So  we  think  in  the 
case  at  bar  the  complaint  sufficiently  states  a  cause  of  action, 
except  as  against  a  special  demurrer  on  the  ground  of  un- 
certainty." 
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From  a  consideration  of  all  the  authorities  to  which  our 
attention  has  been  called,  the  prevailing  rule  seems  to  be  that 
if  the  defendant  fails  to  demur  to  the  complaint  the  appel- 
late court  will  not  reverse  a  judgment  on  an  objection  that 
the  ** complaint  does  not  state  a  cause  of  action/*  where  it 
is  shown  by  the  record  that  the  complaint  does  state  that  the 
injury  complained  of  was  the  direct  result  of  the  negligent 
and  careless  construction  and  management  of  the  property  of 
appellant,  and  calls  attention  to  the  particular  portion  of 
such  property  that  was  badly  constructed  and  managed  and 
resulted  in  the  injury  of  respondent. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so  or- 
dered.    Costs  awarded  to  respondent. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 


(Julj  6,  1906.) 

JAMBS  EATON,  by  His  Guardian  ad  Litem,  Respondent, 
V.  THE  CITY  OP  WEISER,  Appellant. 

[86  Pac.  541.] 

Damages — ^Personal  Injuries — Municipal  Ownership  of  Electric 
Light  System — Negligence  in  Conducting  and  Operating  the 
Same — Contributory  Negligence. 

1.  The  doctrine  announced  in  Carson  v.  City  of  Genessee,  9  Idaho. 
244,  holding  cities  and  villages  liable  for  negligence  in  the  main- 
tenance of  their  streets  and  thoroughfares  in  a  reasonably  safe  con- 
dition for  use  hj  travelers  in  the  usual  modes,  approved  and  fol- 
lowed. 

2.  Running  and  operating  an  electric  light  system  by  a  munie- 
ipality  and  the  sale  of  electric  light  to  private  consumers  is  not 
one  of  its  public  and  governmental  powers  and  duties,  but  is  rather 
a  proprietary  and  private  right  and  power,  for  the  careless  and 
negligent  exercise  of  which  the  municipality  will  be  held  liable 
in  damages  the  same  as  a  private  corporation  or  individual  would  bo 
exercising  like  rights. 


Digitized  by 


Google 


July,  1906.]         Eaton  v.  City  op  Wbissb.  545 

Argument  for  Appellant. 

8.  Municipal  ownership,  in  the  usual  and  common  acceptation 
of  that  term,  must  of  necessity  carry  with  it  the  same  duty, 
responsibility  and  liability  on  account  of  negligence  that  is  imposed 
upon  and  attaches  to  private  owners  of  similar  enterprises. 

4.  Where  a  city  is  maintaining  a  wire  across  one  of  its  public 
thoroughfares  for  the  purpose  of  carrying  and  distributing  a  power- 
ful and  dangerous  force  like  electricity,  it  must  be  held  to  the 
duty  of  exercising  such  diligence  and  care  in  maintaining  and 
using  the  same  as  is  commensurate  with  the  dangers  of  the  force 
which  it  is  handling,  in  order  that  it  may  avoid  and  prevent  injury 
to  those  rightfully  engaged  in  their  various  pursuits  and  employ- 
ments. 

5.  Evidence  examined  in  this  case  and  held  that  it  does  not  es- 
tablish such  contributory  negligence  on  the  part  of  the  plaintiff 
as  to  prevent  and  preclude  him  from  recovering  damages  for  the 
injuries  sustained. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Seventh  Judicial 
District  for  Washington  County.  Hon.  Frank  J.  Smith, 
Judge. 

Action  by  plaintiff  through  his  guardian  ad  litem,  against 
the  defendant,  the  city  of  Weiser,  for  damages  on  account  of 
personal  injuries  sustained  by  coming  in  contact  with  a  live 
wire  suspended  across  the  street  so  low  as  to  interfere  with 
travelers  along  such  thoroughfare.  Judgment  for  plaintiff 
and  defendant  moved  for  a  new  trial.  Defendant  appealed, 
from  the  judgment  and  from  the  order  denying  his  motion. 
Affirmed. 

Lot  L.  Feltham,  for  Appellant. 

In  the  absence  of  a  statutory  provision  imposing  the  liabil- 
ity, a  municipal  corporation  is  not  liable  for  personal  injuries 
to  individuals  occasioned  through  the  neglect  of  officers  of 
the  corporation  to  properly  perform  their  duties.  {Arkadel- 
phia  V.  Windham,  49  Ark.  139,  4  Am.  St.  Bep.  32,  4  S.  W. 
450;  Sievers  v.  San  Francisco  (Cal.),  56  Am.  St.  Rep. 
153,  47  Pac.  687;  Arnold  v.  City  of  Jose,  81  Cal.  618, 
Idaho,  Vol.  12—35 
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22  Pac.  877;  Ooddard  v.  Earpswdl,  84  Me.  499,  30  Am. 
St.  Rep.  373,  24  Atl.  958;  Hennessey  v.  New  Bedford,  153 
Mass.  260,  26  N.  E.  999;  People  v.  Esopus,  74  N.  Y.  310; 
Rowland  v,  Gullatin,  75  Mo.  134,  42  Am.  Rep.  395;  Edgerly 
v.  Concord,  62  N.  H.  8,  13  Am.  St.  Rep.  533;  Young  v.  City 
Council  of  Charleston,  20  S.  C.  116,  47  Am.  Rep.  827; 
Navasotio  v.  Pierce,  46  Tex.  525,  26  Am.  Rep.  279;  Mo 
Cutckeon  v.  Homer,  43  Mich.  483,  38  Am.  Rep.  212,  5  N.  W. 
668;  Hewison  v.  City  of  New  Haven,  37  Conn.  475,  9  Am. 
R^p.  342;  Pray  v.  Mayor  of  Jersey  City,  32  N.  J.  L.  394; 
Bates  V.  Rutland,  62  Vt.  178,  22  Am.  St.  Rep.  95,  20  AtL 
278,  9  L.  R.  A.  363.) 

At  conunon  law  there  is  no  liability  upon  a  municipality 
for  injuries  received  by  defective  ways.  (Shearman  &  Red- 
field  on  Negligence,  sec.  346 ;  Cooley  on  Torts,  p.  622 ;  2  Dil- 
lon on  Municipal  Corporations,  3d  ed.,  sees.  996-1000.) 

It  must  aflBrmatively  appear  that  the  municipality  has  been 
guilty  of  negligence,  and  the  general  rule  is  that  the  occur- 
rence of  an  accident  -does  not  raise  the  presumption  of  neg- 
ligence. {Mullen  V.  St.  John,  57  N.  Y.  567,  15  Am.  Rep. 
530 ;  Bohr  v,  Lombard  Ayers  <fe  Co.,  53  N.  J.  L.  233,  21  Atl. 
190,  23  Atl.  167 ;  Denver  dk  R.  O.  R.  Co.  v.  Fotheringkam,  17 
Colo.  App.  410,  68  Pac.  980.) 

It  is  the  duty  of  one  who  is  exposed  to  a  known  danger,  al- 
though he  may  not  know  the  full  extent  of  it,  to  use  ordinary 
care  to  protect  himself  from  any  injury  whatever,  and  he  is 
jruilty  of  contributory  negligence  if  he  is  the  author  of  any 
part  of  the  injury  resulting  from  his  failure  to  exercise  stich 
care,  or  if,  by  the  exercise  of  such  care,  he  could  have  avoided 
the  consequence  of  negligence  ascribed  to  another.     {Read  v. 
City  etc.  Ry.  Co.,  115  Ga.  366,  41  S.  E.  629 ;  citing  City  of  CoU 
umhus  V.  Ogletree,  96  Ga.  177,  22  S.  E.  709 ;  Snyder  v.  Wheel- 
ing Electncal  Co.,  43  W.  Va.  661,  64  Am.  St.  Rep.  922,  28  S.  E. 
733,  39  L.  R.  A.  499 ;  Huher  v.  Lacrosse  City  R.  Co.,  92  Wis. 
636,  53  Am.  St.  Rep.  940,  66  N.  W.  708,  31  L.  R.  A.  583 
Wood  V.  Diamond  Electric  Co.,  185  Pa.  St.  529,  39  Atl.  Ill 
Coates  V.  Burlington  <&  R.  Co.,  62  Iowa,  486,  17  N.  W.  760 
Neal  V.  Marion,  126  N.  C.  412,  35  S.  E.  812;  Ned  v.  Marion, 
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129  N.  C.  345,  40  S.  E.  116;  Anderson  v.  Jersey  City  Elec. 
Co.,  64  N.  J.  L.  664,  46  Atl.  593 ;  Thomas  v.  Western  Union 
Tel  Co.,  100  Mass.  156;  Criss  v.  Seattle  Electric  Co.,  38 
Wash.  320,  80  Pac.  525 ;  McOraw  v.  Friend  &  Terry  Lumber 
Co.,  120  Cal.  574,  52  Pac.  1004;  DicJcey  v.  Maine  Tel.  Co.,  43 
Me.  492 ;  Town  of  Oosport  v.  Evans,  112  Ind.  133,  13  N.  E. 
256 ;  Indianapolis  v.  Cook,  99  Ind.  10 ;  Bruker  v.  Covington, 
69  Ind.  33,  35  Am.  Rep.  202;  Chicago  v.  Richardson,  75  111. 
App.  198;  Harris  v.  Town  of  Clinton,  64  Mich.  447,  8  Am. 
St.  Rep.  442,  31  N.  W.  425 ;  Claus  v.  Northern  S.  L.  Co.,  89 
Fed.  646,  32  C.  C.  A.  282;  Cook  v.  Wilmington  City  Elec. 
Co.,  9  Houst.  (Del.)   306,  32  Atl.  643.) 

Rhea  &  Son,  for  Respondent 

The  decided  weight  of  authority  holds  that  a  city  is  liable 
in  damages  for  the  negligent  acts  of  its  agents  and  servants 
in  the  course  of  their  employment.  {Fox  v.  City  of  PhUa- 
delphia,  208  Pa.  St.  127,  57  Atl.  356,  65  L.  R.  A.  214 
Kleopfert  v.  City  of  Minneapolis,  93  Minn.  118, 100  N.  W.  669 
Buser  v.  City  of  Cedar  Bapids,  115  Iowa,  683,  87  N.  W.  404 
The  Major  Beybold,  111  Fed.  414;  City  of  Mobile  v.  Bien- 
ville Water  Supply  Co.,  130  Ala.  379,  30  South.  445;  Wagner 
V.  City  of  Portland,  40  Or.  389,  67  Pac.  300,  60  Pac.  985; 
Oomey  v.  City  of  New  York,  102  App.  Div.  259,  92  N.  Y. 
Supp.  451;  Butman  v.  City  of  Newton,  179  Mass.  1,  88  Am. 
St.  Rep.  349,  60  N.  E.  401;  Ttoist  v.  City  of  Rochester,  165 
N.  Y.  619,  59  N.  E.  1131;  Ostrom  v.  City  of  San  Antonio,  94 
Tex.  523,  62  S.  W.  909 ;  Town  of  Colorado  City  v.  Leafe,  28 
Colo.  468,  65  Pac.  630;  Chicago  v.  McOraw,  75  111.  566-570; 
Cooper  V.  Athens,  53  Ga.  638;  Haag  v.  Board  of  Commrs., 
60  Ind.  511,  28  Am.  Rep.  654.) 

The  supreme  court  of  this  state  has  firmly  settled  the  ques- 
tion of  the  liability  of  a  city  for  obstructions  in  its  streets, 
in  the  absence  of  a  statute  on  the  subject  of  liability,  in  the 
case  of  Carson  v.  City  of  Oenesee,  9  Idaho,  244,  108  Am.  St. 
Kep.  127,  74  Pac.  862.  To  the  same  effect  are  Morton  v.  Vil- 
lage of  St.  Anthony,  9  Idaho,  532,  75  Pac.  262;  VUlage  of 
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Sandpoint  v.  Doyle,  11  Idaho,  642,  83  Pac.  598,  4  L.  B.  A., 
N.  S.,  810. 

The  city  of  Weiser  is  liable  in  this  case,  not  only  because 
the  accident  happened  in  the  streets  of  the  city,  but  also  be- 
cause the  electric  light  wire  which  was  the  cause  of  the  dam- 
age complained  of  was  owned  by  the  city  and  under  its  man- 
agement and  control.  A  municipal  corporation  is  liable  upon 
the  same  principle  as  an  individual  citizen  for  acts  of  non- 
feasance or  negligence  of  its  servants  in  the  construction  and 
management  of  its  various  improvements,  in  the  absence  of  an 
express  statute  to  the  contrary.  {Wallace  v.  Muscatine,  4 
G.  Greene  (Iowa),  373,  61  Am.  Dec.  131-133;  Cotes  v.  City 
of  Davenport,  9  Iowa,  235 ;  Bailey  v.  Mayor  etc.  of  New  York, 
3  Hill  (N.  Y.),  532;  Rochester  White  Lead  Co.  v.  City  of 
Rochester,  3  N.  Y.  463,  53  Am.  Dec.  316;  Ross  v.  City  of 
Madison,  1  Ind.  281,  48  Am.  Dec.  361 ;  2  Dillon  on  Corpora- 
tions, sec.  954;  Shearman  &  Redfield  on  Negligence,  4ih 
ed.,  sec.  286 ;  Western  Sav.  Fund  Soc.^  v.  Philudelphia,  31  Pa. 
St.  185,  72  Am.  Dec.  730;  Cooley  on  Constitutional  Limi- 
tations, 249 ;  Esberg-Ounst  Cigar  Co,  v.  City  of  Portland,  34 
Or.  282,  75  Am.  St.  Rep.  651,  55  Pac.  961,  43  L.  R.  A.  435; 
Twist  V.  City  of  Rochester,  55  N.  Y.  Supp.  850,  35  App.  Div. 
508;  Keasby  on  Electric  Wires,  2d  ed.,  312;  Aschoff  v.  City 
of  Eva7%sville,  34  Ind.  App.  25,  72  N.  E.  279;  Dunstan  v. 
City  of  New  York,  91  App.  Div.  355,  86  N.  Y.  Supp.  562.) 

Defendant  was  using  a  dangerous  force,  and  one  not  gen- 
erally understood.  It  was  required  to  use  very  great  care  to 
prevent  injury  to  person  or  property.  {Oiraudi  v.  Electric 
Imp.  Co.,  107  Cal.  120,  48  Am.  St.  Rep.  114,  40  Pac.  108, 
28  L.  R.  A.  596;  Perham  v.  Portland  Oen.  Electric  Co.,  33 
Or.  451,  72  Am.  St.  Rep.  730,  53  Pac.  14-24,  40  L.  R.  A.  799; 
Denver  Con.  Electric  Co.  v.  Simpson,  21  Colo.  371,  41  Pac. 
499,  31  L.  R.  A.  566 ;  Cook  v.  Wilmington  City  Electric  Co., 
9  Houst.  (Del.)   306,  32  Atl.  643.) 

The  decided  weight  of  authority  holds  that  when  a  person 
Tjecomes  entangled  in  an  electric  wire  hanging  in  a  public 
highway  at  a  height  liable  to  cause  injury,  it  raises  a  pre- 
sumption of  negligence  against  the  owner  or  controller  of  that 
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wire.  (Uggla  v.  West  End  Street  B.  Co.,  160  Mass.  353,  39 
Am.  St.  Rep.  481,  35  N.  E.  1126 ;  2  Thompson  on  Negligence, 
1220;  Thompson  on  Electricity,  sec.  178;  Stephens  &  C. 
Trans.  Cos.  v.  Western  Union  Tel.  Co.,  Fed.  Cas.  No.  13,371, 
8  Ben.  502;  Western  Union  Tel.  Co.  v.  Eyser,  2  Colo.  141; 
Blanchard  v.  Western  Union  Tel.  Co.,  60  N.  Y.  510.) 

AILSHIE,  J. — The  respondent  obtained  a  judgment  against 
the  city  of  Weiser  for  $1,050  and  costs  for  personal  injuries 
received  by  him  on  account  of  the  negligence  of  the  city  in 
maintaining  an  electric  light  wire  across  one  of  the  principal 
thoroughfares  of  Weiser.  The  city  owns  and  is  operating  an 
electric  light  system  for  the  purpose  of  lighting  its  streets  and 
selling  to  the  inhabitants  of  the  municipality  electric  light.  It 
appears  that  at  about  noon  on  the  seventh  day  of  March,  1904, 
a  tree  was  felled  by  some  one  across  one  of  the  principal  streets 
and  struck  the  electric  light  wire  which  was  stretched  diagon- 
ally across  the  street.  After  the  tree  was  removed  the  wire 
remained  sagged  about  nine  feet  above  the  center  of  the  street. 
It  seems  that  this  wire  continued  sagging  until  5  or  6  o'clock 
that  evening,  when  it  was  less  than  eight  feet  from  the  ground. 
One  of  the  employees,  who  was  a  lineman  and  who  had  charge 
of  the  repair  of  wires,  was  notified  about  2  o'clock  that  after- 
noon; and  later  in  the  afternoon  the  foreman  and  general 
manager  and  superintendent  of  the  system  was  also  notified 
of  the  condition  of  the  wire.  Yet  nothing  appears  to  have 
been  done  toward  repairing  or  raising  the  wire ;  and,  as  even- 
ing came  on,  a  current  of  about  two  thousand  three  hundred 
▼olts  was  turned  on  to  the  wire.  During  the  evening  of  that 
day  the  travelers  along  that  street,  either  on  horseback  or  with 
team,  appear  to  have  been  obliged  to  turn  to  one  side  or  the 
other  in  order  to  avoid  striking  the  wire,  and  one  witness  tes- 
tifies that  in  passing  along  about  5 :45  in  the  evening  the  wire 
struck  him  and  he  received  a  considerable  shock  from  it.  The 
plaintiff  was  a  schoolboy,  some  seventeen  years  old,  and  at 
some  time  during  the  afternoon  noticed  that  the  wire  was  sag- 
jpng  across  the  street.  That  evening  between  6  and  7  o'clock 
he  was  sent  tq  town  on  an  errand.    He  went  on  horseback, 
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and  it  was  a  dark,  rainy  night.     He  says  he  went  down  an- 
other street  and  remained  down  town  about  three-quarters  of 
an  hour  and  returned  on  the  street  over  which  this  wire  was 
stretched.     He  says:  **I  started  home  up  Main  street,  trotting 
a  part  of  the  way.     I  was  in  a  hurry  to  get  out  of  the  rain 
and  I  was  coming  back  to  Mrs.  Daly's  entertainment  at  the 
opera-house.     I  had  to  take  the  horse  back  and  I  had  to  dress 
up.    There  were  lights  as  I  went  home,  one  by  the  opera- 
house;  there  was  one  at  the  Monroe  creek  bridge,  one  at  Mr. 
Hass'  house  and  one  at  the  Baptist  Church,  and  there  was  one 
just  below  Mr.  Sater's  on  Tenth  street,  about  a  block  below 
Mr.  Sater's.     I  did  not  notice  any  other  lights  in  the  streets 
at  all.     Something  happened  there  by  Mr.  Sater's  place.    The 
last  thing  I  remember  was  seeing  Mr.  Clayburgh  sitting  in  his 
store  talking  to  someone,  and  then  I  saw  a  flash,  and  that  was 
the  last  I  remember.     The  next  I  remember  is  the  next  morn- 
ing some  of  the  folks  came  in  there  and  I  woke  up  and  asked 
them  what  was  the  matter  with  my  hand.     I  do  not  remember 
of  there  being  any  obstruction  in  the  street  that  night  at  all. 
1  knew  the  wire  was  there  but  I  didn't  know  it  was  down." 
No  one  saw  the  occurrence,  but  it  is  in  evidence  that  the  boy 
was  badly  injured  from  an  electric  shock,  and  it  is  also  equally 
certain  that  he  received  it  from  this  wire.     The  city  contends, 
however,  that  he  was  guilty  of  such  contributory  negligence 
as  to  prevent  a  recovery,  and  predicates  that  contention  prin- 
cipally upon  the  fact  that  the  wire  came  in  contact  with  his 
hand  only.     It  is  argued  that  if  he  had  not  been  reaching  for 
the  wire  that  it  would  have  necessarily  struck  his  head  or 
body,  and  that  the  very  fact  that  it  first  came  in  contact  with 
his  hand  is  an  evidence  that  he  had  extended  his  hand  in  the 
direction  of  the  wire.     We  don't  think  this  circumstance  is 
sufficient  to  establish  such  contributory  negligence  as  to  pre- 
vent a  recovery.     There  might  be  a  great  many  explanations 
made  as  to  why  his  hand  was  extended  and  struck  the  wire 
first ;  indeed,  the  wire  might,  as  a  matter  of  fact,  have  struck 
the  body  first,  but  not  in  such  a  way  as  to  complete  the  elec- 
tric circuit,  and  the  plaintiff  would  have  immediatdy  at^ 
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tempted  to  remove  it  with  his  hand.  Such  action  would  have 
been  almost  involuntary.  On  the  other  hand,  he  might  have 
seen  the  wire  an  instant  before  coming  in  contact  with  it  and 
have  thrown  up  his  hand  to  ward  it  oflp.  In  our  view  of  the 
facts  of  this  case,  however,  it  is  unnecessary  to  speculate  as 
to  how  this  occurred. 

The  first  contention  made  by  appellant  is  that  the  city  is 
not  liable  for  personal  injuries  to  individuals  occasioned 
through  the  negligence  of  officers  of  the  corporation  to  prop- 
erly perform  their  duties.  We  had  occasion  to  give  this 
contention  very  careful  consideration  in  the  case  of  Carson  v. 
City  of  Oenesee,  9  Idaho,  244,  108  Am.  St.. Rep.  127,  74  Pac. 
862.  In  that  case  we  held  that:  '^ Cities  and  villages  incor- 
porated under  the  general  laws  of  Idaho,  which  grant  to  such 
municipal  corporations  exclusive  control  over  their  streets, 
avenues,  lanes  and  alleys  are  liable  in  damages  for  a  negligent 
discharge  of  the  duty  of  keeping  such  streets  and  alleys  in  a 
reasonably  safe  condition  for  use  by  travelers  in  the  usual 
modes."  We  are  satisfied  with  the  doctrine  announced  in  that 
case,  and  do  not  think  it  necessary  to  again  go  into  a  considera- 
tion of  the  reasons  for  such  a  rule.  It  has  been  followed  by 
this  court  in  Moreton  v.  Village  of  8t,  Anthony,  9  Idaho,  532, 
75  Pac.  262,  Village  of  Sand  Point  v.  Doyle,  11  Idaho,  642, 
83  Pac.  598,  4  L.  R.  A.,  N.  S.,  810.  In  the  case  of  Moreton 
V.  St,  Anthony  we  did  say,  however,  **that  a  municipality  is 
not  guilty  of  negligence  for  every  act  or  omission  which  would 
constitute  negligence  on  the  part  of  an  individual.  Much 
discretion  is  vested  in  such  bodies."  In  the  present  case  it 
is  quite  clearly  established  that  the  city  did  have  ample  and 
abundant  notice  of  the  condition  of  this  wire.  Notice  to  the 
employees  of  the  city  who  had  charge  and  control  of  its  elec- 
tric light  system,  and  whose  duty  it  was  to  keep  it  in  order 
and  to  repair  wires  and  the  like,  was  notice  to  the  city.  A 
municipality  can  only  act  through  officers  and  agents,  and  no- 
tice to  an  officer,  agent  or  employee  concerning  the  condition 
or  status  of  a  particular  and  specific  business  for  and  about 
which  he  is  engaged  is  notice  to  the  municipality  itself.    Aside, 
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however,  from  the  duty  which  municipalitieB  owe  to  the  pub- 
lic to  keep  their  streets  and  thoroughfares  in  a  reasonably  safe 
condition  for  use  by  travelers  in  the  usual  modes,  there  is  an- 
other and  even  stronger  reason  why  the  city  should  be  held 
liable  in  this  case.  The  city  was  engaged  in  a  private  enter- 
prise, namely,  that  of  manufacturing  and  selling  electric  light 
to  its  inhabitants.  Such  an  engagement  or  enterprise  is  not 
one  of  the  public,  governmental  duties  of  municipalities. 
Municipal  ownership  in  the  usual  and  common  acceptation  of 
that  term  must  of  necessity  carry  with  it  the  same  duty,  re- 
sponsibility and  liabilities  that  are  imposed  upon  and  attach 
to  private  owners  of  similar  enterprises.  If  the  city  owns  and 
operates  an  electric  light  system  and  sells  light  to  its  inhabi- 
tants, there  is  no  reason  why  it  should  not  be  held  to  the  same 
responsibility  for  injuries  received  on  account  of  its  negligent 
conduct  of  the  business  as  would  a  private  individual  be  who 
might  be  running  an  opposition  plant  in  the  same  municipality 
and  selling  light  to  the  citizens  thereof.  There  is  abundant 
authority  to  be  found  in  the  books  in  support  of  this  posi- 
tion. As  early  as  1858,  the  supreme  court  of  Pennsylvania 
in  Western  Savings  Fund  Soc.  v.  City  of  PkiUidelpkia,  31  Pa. 
St.  185,  72  Am.  Dec.  730,  said:  ''The  supply  of  gaslight  is 
no  more  a  duty  of  sovereignty  than  the  supply  of  water. 
Both  these  objects  may  be  accomplished  through  the  agency  of 
individuals  or  private  corporations,  and  in  very  many  in- 
stances they  are  accomplished  by  those  means.  If  this  power  is 
granted  to  a  borough  or  a  dity,  it  is  a  special  private  fran- 
chise, made  as  well  for  the  private  emolument  and  advantage 
of  the  city  as  for  the  public  good.  The  whole  investment  is 
the  private  property  of  the  city,  as  much  so  as  the  lands  and 
houses  belonging  to  it.  Blending  the  two  powers  in  one  grant 
does  not  destroy  the  clear  and  well-settled  distinction,  and  the 
process  of  separation  is  not  rendered  impossible  by  the  con- 
fusion. In  separating  them,  regard  must  be  had  to  the  ob- 
ject of  the  legislature  in  conferring  them.  If  granted  for 
public  purposes  exclusively,  they  belong  to  the  corporate  body 
in  its  public,  political,  or  municipal  character.    But  if  the 
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grant  was  for  purposes  of  private  advantage  and  emolument, 
though  the  public  may  derive  a  common  benefit  therefrom, 
the  corporation  quoad  hoc  is  to  be  regarded  as  a  private  com- 
pany. It  stands  or  the  same  footing  as  would  any  individual 
or  body  of  persons  upon  whom  the  like  special  franchise  had 
been  conferred." 

Mr.  Dillon,  in  volume  2  of  his  work  on  Municipal  Corpora- 
tions, at  section  954,  says:  *'A  municipal  corporation  owning 
waterworks  or  gasworks  which  supply  private  consumers  on 
the  payment  of  tolls  is  liable  for  the  negligence  of  its  agents 
and  servants  the  same  as  like  private  proprietors  would  be." 
And  again,  at  section  985  of  the  same  work,  in  speaking  of  the 
liability  of  a  municipality  "as  a  property  owner,"  says: 
•*Upon  similar  grounds,  municipal  corporations  are  liable  for 
the  improper  management  and  use  of  their  property,  to  "the 
same  extent  and  in  the  same  manner  as  private  corporations 
and  natural  persons. ' ' 

In  volume  1  of  Shearman  and  Bedfield  on  Negligence,  sec- 
tion 286,  the  authors  say:  **In  its  proprietary  or  private  char- 
acter a  municipal  corporation  may  engage  in  enterprises  for 
its  own  immediate  profit  or  advantage  as  a  corporation,  al- 
though inuring  ultimately,  of  course,  to  the  benefit  of  the  pub- 
lic. Of  this  character  are  waterworks,  to  supply  water  to  con- 
sumers; or  gasworks,  to  supply  gas,  on  payment  of  rates  or 
tolls,  and  other  similar  enterprises.  In  respect  of  its  liabil- 
ity for  negligence  in  the  construction  and  maintenance  of  such 
works,  the  corporation  is  on  the  same  footing  with  private 
proprietors,  and  is  liable  for  the  negligence  of  its  agents  in 
the  management  of  its  business." 

In  Ashoff  V.  City  of  EvansviUe,  34  Ind.  App.  25,  72  N.  B. 
279,  the  Indiana  appellate  court  entered  into  a  somewhat  ex- 
tended discussion  as  to  the  distinction  between  those  acts  of 
municipal  corporations  that  fall  within  and  are  necessarily 
performed  under  authority  of  the  sovereign,  governmental  or 
public  power  and  duty  devolving  upon  such  corporations,  and 
those  acts  and  undertakings  in  which  they  engage  in  their 
private  and  business  capacity.    After  pointing  out  many  dis- 
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tinctions,  the  court  arrives  at  the  following  conclusions: 
"Where  the  water  system  is  conducted  by  the  municipality 
in  part  for  profit,  even  if  principally  for  public  purposes,  the 
municipality  is  liable  for  damages  caused  by  its  negligent 
management.  {Chicago  v.  Selz  etc.  Co.,  104  111.  App.  376.) 
And  where  it  supplies  water  to  its  citizens,  and  charges  there- 
for, it  acts  in  its  private  capacity,  although  such  waterworks 
system  is  also  used  for  the  extinguishment  of.  fires.  So  act- 
ing, *it  stands  on  the  same  footing  as  would  any  individual 
or  body  of  persons  upon  whom  a  like  special  franchise  had 
been  conferred.'  " 

One  of  the  mqst  carefully  considered  and  tersely  stated  cases 
we  have  examined  on  this  subject  is  that  of  Esherg-Gunst 
Cigar  Co.  v.  City  of  Portland,  34  Or.  282,  75  Am.  St.  Rep. 
651,.  55  Pac.  961,  43  L.  R.  A.  435.  After  reviewing  a  number 
of  authorities,  the  court  said:  **In  accordance  with  this  dis- 
tinction it  is  quite  universally  held  that  when  a  municipal  cor- 
poration voluntarily  undertakes  to  construct  and  maintain 
water  or  gasworks  in  pursuance  of  statutory  authority,  for  the 
purpose  of  supplying  the  inhabitants  thereof  with  water  or 
gas  at  rates  established  by  the  city,  it  is  liable  for  an  injury 
in  consequence  of  its  acts  in  constructing  and  maintaining 
such  works,  the  same  as  a. private  corporation  or  individual." 
To  the  same  effect  as  the  foregoing  authorities,  see  2  Beach 
on  Public  Corporations,  sec.  1140;  Cooley  on  Constitutional 
Limitations,  p.  249;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
1205;  Dunston  v.  City  of  New  York,  91  App.  Div.  355,  86  N. 
Y.  Supp.  562. 

The  city  was  using  this  wire  across  one  of  its  public  thor- 
oughfares for  the  purpose  of  carrying  and  distributing  a  most 
powerful  and  dangerous  force,  and  one  but  poorly  under- 
stood by  the  masses.  Aside  from  its  duty  to  maintain  its 
streets  in  a  reasonably  safe  condition,  it  was  under  a  much 
greater  duty,  as  the  owner  and  operator  of  a  lighting  system, 
to  exercise  diligence  and  care  commensurate  with  the  dangers 
of  the  force  it  was  handling  in  order  to  avoid  and  prevent  in- 
jury to  those  rightfully  engaged  in  their  various  pursuits 
and  employments.     {Perham  v.  Portland  General  Elec.  Co., 
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33  Or.  451,  72  Am.  St.  Rep.  730,  53  Pac.  14,  40  L.  R.  A.  799; 
Oiraudi  v,  Elec.  Imp.  Co.,  107  Cal.  120,  48  Am.  St.  Rep.  114, 
40  Pac.  108,  28  L.  R.  A.  596 ;  Denver  Con.  Elec.  Co.  v.  Simp- 
son, 21  Colo.  371,  41  Pac.  499,  31  L.  R.  A.  566;  Cook  v. 
Wilmington  City  Elec.  Co.,  9  Houst.  (Del.)    306,  32  Atl.  643 
Macon  v.  Paducah  St.  R.  Co.,  110  Ky.  680,  62  S.  W.  496 
Economy  Light  Co.  v.  Stephen,  187  111.  137,  58  N.  E.  359 
15  Cyc.  471 ;  City  of  Denver  v.  Sherrett,  88  Fed.  226,  31  C. 
C.  A.  499;  Joyce  on  Electric  Law,  sees.  450,  451;  Croswell 
on  Electricity,  sec.  234.) 

The  plaintiff  was  a  mere  boy,  attending  the  public  schools, 
and  it  would  not  be  presumed  that  he  was  very  familiar  with 
electricity ;  and,  in  fact,  it  is  not  shown  that  he  had  any  par- 
ticular knowledge  of  its  dangers  more  than  would  be  pos- 
sessed by  any  other  boy  of  that  age.  He  was  traveling  along 
the  public  highway  where  he  had  a  right  to  be.  He  was  not 
a  servant  or  employee  of  the  defendant,  and  was  chargeable 
with  no  duty  to  it  other  than  that  arising  from  his  citizenship 
in  the  municipality.  That  he  was  seriously  and  permanently 
injured  is  undoubted.  Having  notice,  as  the  city  had  in  this 
case,  it  was  negligence  to  allow  a  live  wire  charged  with  a 
deadly  current  to  remain  suspended  over  a  street  in  such 
manner  that  it  was  likely  to  come  in  contact  with  persons  on 
horseback  or  in  vehicles  traveling  along  that  thoroughfare. 
The  evidence  abundantly  supports  the  verdict  and  judgment. 

We  have  examined  the  rulings  complained  of  in  the  admis- 
sion and  rejection  of  evidence,  and  we  do  not  think  any  error 
was  committed  in  the  rulings  of  the  court  in  those  respects. 

The  appellant  complains  of  the  action  of  the  court  in  giving 
a  number  of  instructions.  Appellant  urges  that  the  instruc- 
tions were  in  many  instances  conflicting  and  confusing,  and 
that  in  one  instance  they  invaded  the  province  of  the  jury 
as  to  matters  of  fact,  and  that  the  instruction  on  contributory 
negligence  is  erroneous  and  prejudicial  to  the  appellant.  It 
is  unnecessary  to  repeat  these  instructions  at  length  here  or 
to  deal  with  the  objections  made  in  detail.  Our  examination 
of  them  has  failed  to  disclose  any  material  inconsistency  or 
any  invasion  of  the  province  of  the  jury.    The  court  does 
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not  appear  to  have  expressed  any  opinion  upon  the  facts.  It 
is  true  that  the  instructions  are  given  on  the  theory  that  the 
plaintiff  had  suffered  an  injury,  and  our  examination  of  the 
record  discloses  to  us  that  there  was  no  dispute,  but  that 
the  plaintiff  had  received  a  serious  injury;  the  only  dispute 
on  that  point  was  as  to  the  extent  and  gravity  of  the  in- 
juries received.  That  matter  was  properly  submitted  to  the 
jury,  and  was  evidently  considered  by  them  in  fixing  the 
amount  of  damages.  Upon  the  objection  that  the  court  in- 
correctly stated  the  law  of  contributory  negligence,  we  are 
satisfied  no  error  was  committed  against  the  city.  The  in- 
struction, if  it  varies  at  all  from  the  true  rule,  is  more  favor- 
able to  the  city  than  it  was  entitled  to  have  given,  and  it  has 
no  cause  for  complaint  against  the  instruction  as  it  was  given. 
A  detailed  consideration  and  discussion  of  the  numerous  rul- 
ings of  the  court  and  instructions  given  to  which  the  appel- 
lant has  taken  exceptions  would  be  of  no  particular  value  or 
importance  here,  and  we  therefore  refrain  from  any  fur- 
ther consideration  of  them  in  this  opinion. 

We  find  no  error  in  the  record  that  would  justify  the  re- 
versal of  the  judgment  The  judgment  is  aflSnued,  with  costs 
in  favor  of  the  respondent. 

Stockslager^  C.  J.,  and  Sullivan,  J.,  concur* 


(July  7,  1906.) 

AGNES  LORETTA  DAY,  Appellant,  v.  EUGENE  RUPUS 

DAY,  Respondent. 

[86  Pae.  531.] 

Ghanob  of  Vbnui — ^BiAS  AND  Pbejudicb  of  Judob— CJonstitutional 
Law — SELr-EXEcuTiNO  Provisions  op  Constitution — Disqualifica- 
tion or  Judge — Allowance  of  Attorney's  Fees. 

1.  Under  the  provisions  of  section  18,  article  1  of  the  constitution 
of  Idaho,  as  well  as  by  the  unwritten  dictates  of  natural  jostiee, 
the  courts  of  this  state  are  commanded  to  administer  jostiee  without 
prejudice. 
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2.  The  provisions  of  said  section  are  self -executing,  and  the 
legislature  bj  failing  to  provide,  bj  proper  legislation,  that  the 
prejudice  of  the  judge  is  a  cause  for  a  change  of  the  place  of  trial, 
cannot  nullify  the  provisions  of  said  section  and  thus  compel  the 
trial  of  a  case  before  a  prejudiced  judge. 

3.  Section  3900,  Bevised  Statutes,  was  enacted  before  the  adoption 
of  our  constitution,  and  provides  three  grounds  for  a  change  of 
venue,  but  does  not  make  the  prejudice  of  the  judge  one  of  said 
grounds. 

4.  Section  4125,  Bevised  Statutes,  provides  among  other  grounds, 
that  a  change  in  the  place  of  trial  maj  be  had  when  from  anj 
cause  the  judge  is  disqualified  from  acting  and,  although  enacted 
prior  to  the  adoption  of  our  constitution,  is  broad  enough  in  its 
terms  to  include  the  disqualification  on  the  ground  of  prejudice  of 
the  judge;  and  the  constitution  makes  prejudice  a  ground  of  dis- 
qualification. 

5.  Neither  the  constitution  of  California  nor  Montana  commands 
the  courts  to  administer  justice  without  ''prejudice''  as  does  the 
constitution  of  Idaho. 

6.  Public  confidence  in  our  judicial  system  and  courts  of  justice 
demands  that  causes  be  tried  by  unprejudiced  and  unbiased  judges. 

7.  Where  it  appears  that  the  defendant  has  means  with  which 
to  pay,  and  his  wife  is  without  means  to  properly  prosecute  her  suit 
for  a  divorce,  the  court  will  allow  her  suit  money  and  counsel  fees. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  Shoshone  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Appeal  from  an  order  denying  a  change  of  venue  on  the 
ground  of  prejudice  of  the  judge.    Reversed. 

F.  C.  Robertson,  Henry  P.  Knight  and  John  P.  Gray,  for 
Appellant. 

The  declaration  of  rights  in  our  constitution  is  self-acting, 
self -executing  and  requires  no  legislative  provision  for  its  en- 
forcement, and  cannot  be  annulled,  abridged  or  modified  by 
any  legislative  or  judicial  act. 

The  rule  formerly  established  by  the  supreme  court  of 
California  produced  such  a  great  injustice  in  that  state  that 
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at  a  subsequent  date  the  legislature  enacted  a  statute  dis- 
qualifying a  judge  on  account  of  bias  and  prejudice.  (Code 
Civ.  Proc,  sec.  170,  as  amended  in  1897.) 

In  the  cases  which  have  been  presented  to  the  supreme 
court  of  California  involving  this  question  since  that  date,  it 
has  been  held  that  bias  and  prejudice  of  the  judge  was  a  good 
ground  for  changing  the  venue  of  the  action.  {People  v. 
Compton,  123  Cal.  403,  56  Pac.  44;  Moreho^ise  v.  Morehouse, 
136  Cal.  332,  68  Pac.  977.) 

It  is  a  primary  idea  in  the  administration  of  justice  that  a 
judge  must  be  free  from  bias,  prejudice  and  partiality. 
{Stockwell  V.  Township  Bd.  of  White  Lake,  22  Mich.  341.) 

This  court  has  held  that  a  new  trial  may  be  granted  in  a 
case  not  provided  for  in  the  statutes  where  a  constitutional 
right  of  the  defendant  has  been  violated.  (State  v.  Bland, 
9  Idaho,  796,  76  Pac.  780;  State  v.  Wroth,  15  Wash.  621,  47 
Pac.  106 ;  State  ex  reL  Partridge  <&  Co.  v.  Superior  Court,  40 
Wash.  443,  111  Am.  St.  Rep.  915,  82  Pac.  875,  2  L.  R.  A.,  N. 
S.,  568.) 

While  it  is  better  that  facts  as  to  the  alleged  prejudice 
should  be  presented,  it  does  not  appear  to  be  absolutely  neces- 
sary a  mere  suggestion  or  imputation  usually  being  sufiScient. 
(4Ency.  of  PL  &  Pr.  408.) 

C'  W.  Beale,  W.  W.  Woods,  John  H.  Wourms  and  W.  E. 
Borah,  for  Respondent. 

The  framers  of  our  constitution  contented  themselves  with 
retaining  in  force  the  territorial  laws,  and,  in  addition  there- 
to, with  vesting  in  the  legislature  the  power  to  provide  by 
law  the  methods  of  procedure  in  all  the  courts  below  the  su- 
preme court.  Hence,  we  are  not  to  look  to  the  constitution, 
but  to  the  acts  of  the  legislature,  for  authority  and  guidance 
upon  the  matter  of  the  change  of  venue.  {Stanley  v.  United 
States,  71  Okla.  336,  33  Pac.  1025.) 

Section  18,  article  1  of  the  constitution  has  nothing  to  do 
with  the  question  of  change  of  venue^  makes  no  provision  for 
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the  practice  governing  such  proceeding,  does  not  in  any  man- 
ner prescribe  any  disqualification  of  a  judge  or  anybody  else, 
in  no  degree  limits  or  enlarges  the  jurisdiction  of  the  courts, 
but,  as  stated  by  the  supreme  court  of  Ohio,  together  with  the 
other  sections  that  make  up  the  Bill  of  Declaration  of  Rights, 
amounts  merely  to  an  ''enunciation  of  axiomatic  truths  and 
principles." 

"Where  the  grounds  which  will  operate  to  disqualify  a  judge 
are  expressly  set  out  in  the  statutes,  such  provisions  are  ex- 
clusive, and  no  other  causes  than  those  set  forth  will  work  a 
disqualification.  {Patterson  v.  Police  Court,  123  Cal.  453,  56 
Pac.  105;  In  re  Jones,  103  Cal.  397,  37  Pac.  385;  People  v. 
Williams,  24  Cal.  31 ;  People  v.  Mahoney,  18  Cal.  186 ;  People 
V.  Shuler,  28  Cal.  495;  Hibherd  v.  Smith,  39  Cal.  148;  Bulwer 
Con.  Min.  Co.  v.  Standard  Con.  Min.  Co.,  83  Cal.  613,  23  Pac. 
1109,  1111;  Taylor  v.  Williams,  26  Tex.  585.) 

The  court  has  no  authority  to  change  the  venue  of  civil  cases 
except  as  provided  by  statute.  {Commercial  Nat.  Bank  v. 
Davidson,  18  Or.  57,  22  Pac.  517 ;  People  v.  McOarvey,  56  Cal. 
327 ;  Heath  v.  Mathiew,  19  Wis.  127 ;  Shannon  v.  Smith,  31 
Mich.  450,  451;  Zelle  v.  McHenry,  51  Iowa,  572,  575,  2  N.  W. 
264.) 

Where  there  is  a  counter-showing  of  an  equal  number  of 
affidavits  to  those  filed  by  the  defense  to  the  effect  that  in 
their  opinion  the  defendant  can  have  a  fair  and  impartial 
trial,  an  order  of  the  district  judge  denying  such  application 
for  a  change  of  venue  will  not  be  reversed  on  appeal.  (State 
V.  Rooke,  10  Idaho,  388,  79  Pac.  82.) 

The  judge  had  the  jurisdiction  to  decide  the  question  of 
his  own  bias  and  to  try  the  cause  if  he  found  the  charge  un- 
sustained.  {Talbot  v.  Pirkey,  139  Cal.  326,  73  Pac.  858 ;  Allen 
V.  ReUly,  15  Nev.  452-455 ;  Hungerford  .v.-  Cushing,  2  Wis. 
(397),  292;  State  v.  Morrison,  67  Kan.  144,  72  Pac.  554.) 

SULLIVAN,  J. — This  action  was  commenced  on  the  ninth 
day  of  December,  1905,  by  the  appellant  against  the  respond- 
enty  to  obtain  a  divorce,  on  the  ground  of  extreme  cruelty, 
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and  a  settlement  of  their  property  rights.  Thereafter  the 
respondent  answered  and  filed  his  cross-complaint,  demanding 
a  divorce  from  the  appellant  on  the  same  ground.  The  ap- 
pellant answered  the  cross-complaint,  thus  putting  in  issue 
the  material  allegations  of  both  the  complaint  and  cross-com* 
plaint.  Thereafter  the  appellant  made  her  motion  for  a 
change  of  the  place  of  trial,  supported  by  her  own  affidavit 
and  the  affidavits  of  three  of  her  ^itomeys.  Said  application 
was  made  upon  the  ground  that  she  could  not  have  a  fair  and 
impartial  trial  before  the  presiding  judge  on  account  of  his 
prejudice  in  the  matter.  The  answer  and  the  cross-eomplaint 
cover  about  eighty  pages  of  the  printed  transcript;  and  the 
answer  to  the  cross-complaint  occupies  about  fifty-seven  pages 
of  the  transcript ;  and  the  charges,  crimination  and  recrimina- 
tion contained  in  said  cross-complaint  and  answer  thereto 
show,  indeed,  a  most  deplorable  state  of  affairs.  In  the  cross- 
complaint,  among  many  other  things,  the  attorneys  for  re- 
spondent are  charged  with  entering  into  a  conspiracy  for  the 
purpose  of  extorting  money  from  the  respondent;  and  in  the 
answer  to  the  cross-complaint  one  of  the  attorneys  for  the  re- 
spondent, and  various  other  persons  and  detectives  and  per- 
sons of  low  character,  are  charged  with  entering  into  a  con- 
spiracy for  the  purpose  of  blackmailing  appellant's  reputa- 
tion, depriving  her  of  her  rights  and  defrauding  her  of  her 
property. 

The  application  for  the  change  in  the  place  of  trial  was 
based  upon  the  pleadings  and  the  affidavits  of  appellant  and 
her  counsel,  and  the  latter  show  the  bias  and  prejudice  of 
the  presiding  judge.  In  reply  to  said  application  the  re- 
spondent filed  some  sixty-five  affidavits,  in  number,  of  citi- 
zens of  Shoshone  county,  showing  the  high  regard  in  ^liich 
they  held  the  presiding  judge,  and  swearing  that,  in  their 
opinion,  he  was  not  biased  and  prejudiced  in  the  case.  Be- 
fore the  hearing  on  said  motion,  counsel  for  appellant  moved 
to  strike  out  fifty-five  of  said  affidavits  for  the  reason  that  they 
were  incompetent,  irrelevant  and  immaterial,  and  filed  only 
for  the  purpos.e  of  encumbering  the  record  and  not  answering 
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any  of  the  charges  set  forth  in  the  application  for  the  change 
of  venue.  Said  motion  was  denied.  Thereafter,  on  the  hear- 
ing counsel  for  the  appellant  offered  to  read  the  affidavits  in 
support  of  the  motion  for  a  change  of  venue  to  the  court,  and 
insisted  on  the  right  to  argue  said  motion  in  the  presentation 
of  said  application,  which  offer  was  denied  by  the  court. 
Counsel  for  appellant  thereupon  tendered  to  the  court  for 
cross-examination  the  persons  who  had  made  the  affidavits  for 
the  appellant,  upon  the  application  for  change  of  venue,  and 
the  court  refused  to  permit  such  cross-examination.  Said 
motion  was  thereafter  taken  under  advisement  and  a  written 
opinion  was  filed  by  the  judge  denying  the  same.  The  prin- 
cipal ground  upon  which  the  court  based  its  opinion  is  that 
the  prejudice  of  a  judge  is  not  a  cause,  under  our  statute,  for 
change  of  venue.  He  also  in  his  written  opinion  states  that 
he  could  give  plaintiff  and  her  counsel  a  fair  and  impartial 
hearing  in  the  case.  The  several  errors  specified  are  sub- 
stantially as  follows : 

(1)  Error  in  refusing  to  strike  out  the  fifty-five  affidavits. 

(2)  In  refusing  to  permit  counsel  for  appellant  on  the 
hearing  to  read  the  affidavits  in  support  of  the  application  for 
change  of  the  place  of  trial. 

(3)  Refusing  counsel  the  right  to  argue  such  application. 

(4)  Refusal  to  receive  other  evidence  aside  from  the  affi- 
davits. 

(5)  Denying  plaintiff's  application  for  change  of  place  of 
trial. 

(6)  Injecting  into  the  record,  under  the  guise  of  an  opinion, 
a  statement  pretending  to  be  the  statement  of  facts,  and  at- 
tempting to  discredit  the  attorneys  of  the  appellant. 

(7)  In  considering,  or  pretending  to  consider,  matters  of 
personal  knowledge  not  supported  by  affidavit  or  any  evidence 
in  passing  upon  said  motion. 

It  is  contended  by  counsel  for  appellant  that  under  the 

provisions  of  section  18,  article  1  of  the  constitution  of  Idaho. 

**the  people  have  prohibited  a  court  from  trying  a  case  in 

which  he  is  prejudiced  by  or  for  either  party."    Said  section 

Idaho,  VoL  12—36 
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ifl  as  follows :  **  Courts  of  justice  shall  be  open  to  every  person, 
and  a  speedy  remedy  afforded  for  every  injury  of  person, 
property  or  character,  and  right  and  justice  shall  be  admin- 
istered without  sale,  denial,  delay  or  prejudice."  They  also 
cite. paragraph  40  of  the  Magna  Charta,  which  reads:  **To 
none  will  we  sell ;  to  none  will  we  deny  or  delay  right  or  jus- 
tice.*' They  contend  through  that  constitutional  provision 
that  the  people  have  declared  that  justice  shall  be  adminis- 
tered not  only  without  sale,  without  denial  and  without  de- 
lay, but  also  without  prejudice,  and  contend  that  the  legis- 
lative power  to  pass  laws  regulating  the  change  of  venue  is 
limited  by  constitutional  provisions  respecting  the  subject. 
(4  Ency.  of  PL  &  Pr.  377.)  It  is  contended  that  said  section 
of  the  constitution  is  self-acting,  self -executing,  and  requires 
no  legislative  provision  for  its  enforcement,  and  cannot  be 
abridged  or  modified  by  any  legislative  or  judicial  act.  There 
is  no  question  but  what  said  provision  is  self -operating,  and 
it  is  regarded  as  settled  in  this  country  that  all  negative  or 
prohibitive  clauses  in  a  constitution  are  self -executing.  {Law 
V.  People,  87  111.  385 ;  Davis  v,  Burk,  179  U.  S.  399,  45  L.  ed. 
249,  21  Sup.  Ct.  Rep.  210;  Cooley's  Constitutional  Law,  p.  98; 
Willis  V.  Mabon  St.  P.  S.  C,  48  Minn.  140,  31  Am.  St.  Rep. 
626,  50  N.  W.  1110,  16  L.  R.  A.  281;  State  v.  Kyle,  166  Mo. 
287,  65  S.  W.  767,  56  L.  R.  A.  115.)  The  legislature,  neither 
by  neglect  to  act  nor  by  legislation,  can  nullify  a  mandatory 
provision  of  the  constitution. 

Section  3900,  Revised  Statutes  of  1887,  which  was  adopted 
prior  to  the  adoption  of  the  constitution  of  this  state,  is  as 
follows:  *'A  judge  cannot  act  as  such  in  any  of  the  following 
cases:  1.  In  an  action  or  proceeding  to  which  he  is  a  party, 
or  in  which  he  is  interested;  2.  When  he  is  related  to  either 
party  by  consanguinity  or  affinity  within  the  third  degree, 
computed  according  to  the  rules  of  law ;  3.  When  he  has  been 
attorney  or  counsel  for  either  party  in  the  action  or  proceed- 
ing. But  this  section  does  not  apply  to  the  arrangement  of 
the  calendar  or  the  regulation  of  the  order  of  business,  nor  to 
the  power  of  transferring  the  cause  to  another  county. ' '    That 
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section  provides  that  a  judge  cannot  act  in  either  of  the  three 
cases  enumerated  therein ;  and  it  is  contended  by  counsel  for 
respondent  that  he  may  act  in  all  other  cases  regardless  of 
his  bias  or  prejudice.  Section  4125  of  the  Code  of  Civil  Pro- 
cedure provides:  '*The  court  may  on  motion  change  the  place 
of  trial (4)  When  from  any  cause  the  judge  is  dis- 
qualified from  acting."  Said  section  18  of  article  1  of  the 
constitution  provides  that  right  and  justice  shall  be  admin- 
istered without  sale,  denial,  delay  or  prejudice.  The  courts 
administer  justice  in  this  state,  and  if  it  appears  that  the 
judge  has  prejudice  against  either  of  the  parties,  it  was  not 
supposed  that  he  could  administer  justice.  Under  the  pro- 
visions of  said  section  4125  of  the  Code  of  Civil  Procedure, 
the  judge  may,  on  motion,  change  the  place  of  trial  when 
from  any  cause  he  is  disqualified  from  acting,  and  said  pro- 
vision of  the  constitution  disqualifies  a  judge  from  acting 
when  he  is  prejudiced  in  the  case.  For  it  cannot  be  main- 
tained that  a  judge  who  is  biased  or  prejudiced  in  a  case  on 
trial  before  him  can  administer  justice  without  prejudice. 
Disregarding  said  provisions  of  the  constitution,  the  ordinary 
principles  of  right  and  justice  prohibit  or  disqualify  a  judge 
from  trying  a  case  in  which  he  is  prejudiced  for  or  against 
either  of  the  parties  to  the  suit.  This  provision  of  the  con- 
stitution cannot  be  brushed  aside  by  saying  that  it  is  a  mere 
maxim  of  the  law  and  means  nothing.  For  the  principle 
therein  expressed  is  one  of  the  foundation-stones  of  our  ju- 
dicial system  and  jurisprudence,  and  could  not  be  removed 
without  shattering  the  entire  system. 

The  trial  court  took  the  position  that  the  prejudice  of  a 
judge  was  no  ground  under  our  statute  for  a  change  in  the 
place  of  trial,  and  cites  in  support  of  that  position,  McAulay 
V.  Weller,  12  Cal.  500,  People  v.  Mahoney,  18  Cal.  186,  Peo- 
ple V.  WiUiams,  24  Cal.  31,  People  v.  Shuler,  28  Cal.  490, 
Hibherd  v.  Smith,  39  Cal.  148,  Bulwer  Co,  Min.  Co,  v.  Stand- 
ard Con.  Min,  Co,,  83  Cal.  613,  23  Pac.  1109,  and  other  cases. 
The  most  of  said  cases  were  jury  cases,  and  the  court  had  no 
duty  to  perform  except  to  pass  upon  questions  of  law  and  not 
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upon  the  evidence.  Those  decisions  were  based  on  the  ground 
that  the  statute  of  California  did  not  authorize  a  change  of 
place  of  trial  because  of  the  prejudice  of  the  judge.  It  evi- 
dently became  so  apparent  that  the  bias  and  prejudice  of  a 
judge  was  such  a  potent  factor  in  the  trial  of  a  cause,  result- 
ing in  throwing  discredit  on  the  courts  and  bringing  them  into 
disrepute,  that  the  legislature  made  bias  and  prejudice  of  the 
judge  a  cause  for  a  change  of  venue.  (See  sec.  170  as 
amended  in  1897.) 

It  has  been  suggested  in  some  of  said  cases  that  the  errors 
of  the  judge,  if  he  be  moved  by  prejudice,  may  be  corrected 
on  appeal.  While  many  of  his  errors  might  be  so  corrected, 
there  are  certain  presumptions  in  favor  of  his  rulings,  and 
he  can  make  orders  whiqh  cannot  be  disturbed  unless  there 
has  been  a  gross  abuse  of  discretion. 

In  McAulay  v.  Weller,  supra,  Chief  Justice  Terry  said: 
**The  exhibition  by  a  judge  of  partisan  feeling  or  the  un- 
necessary expression  of  an  opinion  upon  the  justice  or  merits 
of  the  controversy,  though  exceedingly  indecorous,  improper 
and  reprehensible  as  calculated  to  throw  suspicion  upon  the 
judgments  of  the  court  and  bring  the  administration  of 
justice  into  contempt,  are  not  under  our  statute  sufficient 
to  authorize  a  change  of  venue  on  the  ground  that  the  judge 
is  disqualified  from  sitting."  It  was,  therefore,  recognized  by 
the  courts  of  California  and  the  people  that  justice  demanded 
a  statute  authorizing  a  change  of  venue  on  the  ground  of  the 
bias  or  prejudice  of  the  judge,  and  a  statute  was  finally  en- 
acted. The  f  ramers  of  our  constitution  no  doubt  recognized 
the  potent  power  and  injustice  of  bias  and  prejudice  in  ju- 
dicial proceedings,  and  declared  in  said  section  18,  article  1, 
that  justice  in  this  state  must  be  **  administered  without  sale, 
denial,  delay  or  prejudice."  Since  the  adoption  of  said 
amendment  the  cases  of  People  v.  Compton,  123  Cal.  403,  56 
Pac.  44,  and  Morehouse  v,  Morehouse,  36  Cal.  332,  68  Pac. 
677,  involving  the  question  at  bar,  have  been  decided  by  the 
supreme  court  of  California,  and  there  held  that  the  bias 
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and  prejudice  of  the  judge  was  a  good  ground  for  changing 
the  place  of  trial. 

The  constitution  of  California  has  no  provision  like  sec- 
tion 18,  article  1  of  the  constitution  of  Idaho,  and  does  not 
declare  that  justice  shall  be  administered  without  prejudice, 
and  the  supreme  court  of  that  state  held  that  the  legislature 
had  the  power  to  prescribe  the  grounds  on  which  a  change 
in  the  place  of  trial  could  be  had,  and  that  courts  were  lim- 
ited to  the  grounds  specified  in  the  statute. 

The  judge  in  determining  the  matter  before  us  relied  to 
some  extent  on  the  case  of  In  re  Davis*  Estate,  11  Mont.  1,  27 
Pac.  346.  The  supreme  court  of  Montana  based  that  opinion 
on  the  fact  that  the  statute  of  that  state  did  not  specifically 
provide  for  a  change  of  venue  on  the  ground  of  bias  and  pre- 
judice of  the  judge.  In  that  opinion  are  cited  decisions 
from  California  and  other  states,  and  it  refers  to  the  reason 
for  the  rule  as  stated  in  some  of  those  decisions,  and  pro- 
nounces them  unsound,  and  concurs  with  Hayne  on  New 
Trial  and  Appeal,  section  32,  where  the  author  says:  *'The 
true  reason  of  the  rule  in  McAulay  v.  Welter,  that  bias  does 
not  disqualify  a  judge,  is  that  such  ground  is  not  specified 
in  the  statute  as  a  ground  of  disqualification."  That  is  the 
identical  ground  on  which  the  California  and  Montana  de- 
cisions are  based.  It  must  be  remembered  that  the  rule  of 
strict  construction  prevailed  in  California  at  the  time  of 
the  decision  of  McAulay  v.  Weller,  People  v.  Mahoney,  Peo- 
ple V,  Williams,  and  People  v.  Shuler,  supra;  and  it  must 
be  remembered  that  the  constitution  of  California  has  no  pro- 
visions corresponding  to  the  provisions  of  section  18,  article 
1  of  the  constitution  of  Idaho. 

In  Montana,  after  the  decision  of  In  re  Davis '  Estate,  supra, 
the  necessity  of  a  change  of  venue  by  reason  of  the  bias  or 
prejudice  of  the  judge  for  a  fair  admiifistration  of  justice 
became  very  urgent,  and  the  legislature  relieved  the  situa- 
tion by  enacting  a  law  making  the  bias  and  prejudice  of  the 
judge  a  ground  for  a  change  of  venue.     The  holding  of  the 
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Montana  court  that*  the  bias  or  prejudice  of  the  judge  was 
no  ground  for  a  change  of  venue,  moved  the  supreme  court 
of  that  state  in  the  noted  case  of  Finlen  v.  Heime,  28  Mont. 
548,  73  Pac.  123,  to  use  the  following  just  and  strong  lan- 
guage: ''No  judgment  of  a  court  of  justice  so  tainted  with 
corruption  as  the  record  leaves  this  should  stand,  and  its 
cancellation  in  this  instance  will  be  the  evidence  of  the  de- 
termination of  this  court  to  pursue  to  the  utmost  its  con- 
stitutional and  lawful  authority,  to  the  end  that  public  con- 
fidence in  our  judicial  system  may  not  be  lessened  and  that  the 
fountain  of  justice  may  be  kept  pure."  The  framers  of  our 
constitution  guarded  with  special  care  our  judiciary  and 
tried  to  place  it  above  suspicion  of  unfairness,  passion  or 
prejudice,  so  that  the  public  confidence  in  it  would  not  be 
shaken,  and  provided  that  justice  should  be  administered 
without  prejudice.  In  many  of  the  cases  cited  the  courts 
have  clearly  indicated  a  regret  that  bias  and  prejudice  of  a 
judge  was  not  made  a  statutory  ground  for  a  change  in  the 
place  of  trial,  and  disapproved  in  strong  language  that  a 
jud^e  swayed  by  personal  bias  and  prejudice  was  powerless 
to  injure  his  foe  or  render  aid  to  his  friend,  simply  because 
if  he  made  an  error  it  could  be  corrected  on  appeal.  In  Re 
Davis'  Estate,  supra,  the  court  said:  **We  disaprove  every 
suggestion  and  claim  that  a  judge  who  is  swayed  by  personal 
bias  and  prejudice  is  powerless  to  injure  his  foes  or  render 
aid  to  his  friends  because  his  errors  can  be  corrected  on  an 
appeal  to  a  superior  tribunal.  There  are  presumptions  in 
favor  of  his  rulings  which  cannot  be  ignored,  and  he  can 
make  orders  which  cannot  be  disturbed  unless  there  has  been 
a  gross  abuse  of  his  discretion."  And  quotes  in  that  decision 
from  WiUiams  v,  Robinson,  6  Cush.  (Mass.)  333,  as  follows: 
**  Conscious  bias  or  prejudice  in  favor  of  one  of  the  parties 
or  against  the  othet,  caused  by  hearing  an  ex  parte  statement 
of  the  facts  of  the  case,  is  an  inability  or  disability  to  try 

the  case  within  the  just  meaning  of  the  statutes It  was 

not  necessary  that  the  statutes  should  enumerate  all  the  dis- 
qualifications of  the  standing  justice.     The  rules  of  the  corn- 
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mon  law  and  the  principles  of  natural  justice  are  to  be  ap- 
plied in  the  construction  of  these  statutes." 

In  the  light  of  the  judicial  history  of  California  and 
Montana  in  holding  that  the  bias  and  prejudice  of  a  judge 
was  no  ground  for  a  change  of  venue,  it  is  now  recognized 
by  those  states  that  it  ought  to  have  been  a  ground,  that  it 
is  a  matter  conducive  to  a  just  and  proper  administration  of 
justice.  The  constitution  of  Montana,  section  6,  article  3, 
is  as  foUows:  **The  courts  of  justice  shall  be  open  to  every 
person  and  a  speedy  remedy  offered  for  any  injury  of  per- 
son, property  or  character;  and  that  right  and  justice  shall 
be  administered  without  sale,  denial  or  delay."  The  main 
difference  between  that  section  and  section  18,  article  1  of 
the  constitution  of  Idaho,  is  that  in  the  latter  we  find  the 
word  ** prejudice"  after  the  word  ** delay,"  and  provides  that 
justice  shall  be  administered  without  sale,  denial,  delay  or  pre- 
judice, that  being  a  clear  distinction  and  difference  between 
the  two  constitutions.  It  is  a  primary*-  idea  in  the  adminis- 
tration of  justice  that  a  judge  must  not  decide  judicial  mat- 
ters from  bias,  prejudice  and  partiality,  and  our  constitu- 
tion clearly  prohibits  a  judge  who  has  bias  or  prejudice  in  a 
<^ase  from  trying  it.  The  aim  and  object  of  the  framers  of 
the  constitution  was  to  preserve  judicial  tribunals  from  dis- 
credit, and  the  supreme  court  of  Montana,  referring  to  this 
matter  in  Stockwell  v.  Township  Board  of  White  Lake,  22 
Mich.  341,  said:  **The  court  ought  not  to  be  astute  to  dis- 
cover refined  and  subtle  distinctions  to  save  a  case  from  the 
operation  of  the  maxim,  when  the  principle  it  embodies  be- 
speaks the  propriety  of  its  application.  The  immediate 
rights  of  the  litigants  are  not  the  only  objects  of  the  rule. 
A  sound  public  policy  which  is  interested  in  preserving  every 
tribunal  appointed  by  law  from  discredit,  imperiously  de- 
mands its  observance."  Can  it  be  contended  in  the  face  of 
the  command  of  said  provision  of  our  constitution  that  the 
legislature  could  legally  declare  that  the  bias  and  prejudice 
of  a  judge  should  be  no  cause  for  a  change  of  venue?  I 
think  not.    And  if,  in  the  face  of  that  provision,  the  legis- 
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lature  neglects  to  specify  in  a  statute  that  the  prejudice  of 
the  judge  is  a  ground  for  a  change  of  the  place  of  trial,  then 
the  very  object  and  purpose  of  that  provision  of  the  con- 
stitution may  be  nullified  and  set  at  naught.  Regardless  of 
the  statutory  provision,  where  such  a  state  of  facts  appear, 
as  in  the  case  at  bar,  and  a  change  of  place  of  trial  is  de- 
manded because  of^  the  prejudice  of  a  judge,  a  change  of 
venue,  or  at  least  a  change  of  judges,  should  be  granted  to 
preserve  from  discredit  the  judiciary  of  the  state.  No  tech- 
nical refinement  of  argument  can  convince  the  people  that 
a  prejudiced  judge  can  fairly  try  a  case  between  his  friend 
and  his  foe.  Such  a  thing  might  occur,  but  the  general  pub- 
lic would  not  look  upon  such  a  trial  as  an  administration  of 
justice  without  prejudice.  The  statute  provides  the  manner, 
the  procedure  by  which  a  change  of  venue  may  be  had,  and 
the  procedure  there  provided  is  a  proper  procedure  in  a  ease 
where  the  application  is  made  on  the  ground  of  the  prejudice 
of  the  judge. 

It  will  be  useless  for  us  to  pursue  this  matter  further,  as 
under  the  constitution  and  laws  of  this  state  a  judge  who 
cannot  administer  justice  in  a  case  without  prejudice  must 
not  try  the  same. 

It  is  contended  that  the  affidavits  on  the  part  of  the  ap- 
pellant do  not  show  bias  and  prejudice,  and  that  if  so,  they 
have  been  fully  met  by  other  affidavits  showing  the  high  and 
honorable  character  of  the  trial  judge.  It  must  be  conceded 
that  judges  are  susceptible  to  bias  and  prejudice  the  same 
as  other  men,  and  we  think  the  record  shows  such  a  state  of 
affairs  or  condition,  that  it  would  bring  discredit  upon  the 
judiciary  to  permit  a  trial  before  the  present  judge,  and  there- 
fore conclude  that  another  judge  must  be  called  to  try  the 
case,  as  may  be  done  under  the  provisions  of  section  12, 
article  5  of  the  constitution  of  Idaho.  It  will  no  doubt  be 
less  expensive  to  both  parties  to  try  the  case  in  Shoshone 
county. 

The  order  denying  a  change  of  venue  is  reversed  and  the 
cause  remanded,  with  instruction  to  the  trial  judge  to  grant 


Digitized  by 


Google 


July,  1906.  J  Day  v.  Day.  569 

Opinion  of  the  Court — Sullivan,  J. 

a  change  of  place  of  trial  or  call  in  some  other  district  judge 
to  try  the  case,  as  the  main  purpose  of  this  application  was  to 
secure  another  judge  to  try  the  case.  Costs  are  awarded  to 
appellant. 

Application  for  an  allowance  of  $1,500  counsel  fees  with 
which  to  pay  appellant's  attorneys  on  this  appeal  has  been 
made  by  her,  and  on  the  hearing  of  this  case  time  was  given 
to  counsel  for  the  respondent  to  show  to  this  court  that  ap- 
pellant was  able  and  had  means  with  which  to  pay  her  coun- 
sel. In  pursuance  thereof  a  number  of  affidavits  have  been 
filed  in  the  matter.  They  and  the  record  show  that  the  re- 
spondent is  a  wealthy  man,  worth  several  hundred  thousand 
dollars,  and  it  is  not  shown  anywhere  that  the  appellant  has 
any  means  whatever  with  which  to  pay  her  counsel.  The 
main  defense  to  such  allowance  is  that  the  appellant  has  made 
arrangements  with  her  counsel  for  a  contingent  fee  to  be  re- 
covered in  event  of  her  success  in  her  suit  for  divorce,  and 
for  that  reason  appellant  does  not  need  any  allowance  to 
enable  her  to  prosecute  her  action,  which  is  denied  on  behalf 
of  appellant.  The  record  shows  that  the  respondent  has  em- 
ployed a  detective,  or  detectivej^  and  is  expending  large  sums 
of  money  in  defending  the  suit  and  prosecuting  his  cross- 
complaint;  and  where,  as  in  this  case,  the  marriage  is  ad- 
mitted by  both  parties,  and  the  wife  is  shown  to  be  without 
means  to  prosecute  or  defend  her  case,  it  is  the  duty  of  the 
court  to  make  her  a  reasonable  allowance  under  all  the  facts 
and  circumstances  of  the  case.  And  this  should  be  done  re- 
gardless and  without  consideration  of  the  merits.  (Am.  & 
Eng.  Ency.  of  Law,  100.) 

It  was  held  in  Read  v.  Read,  28  Utah,  297,  78  Pac.  675, 
that  ultimate  and  absolute  necessity  is  not  the  basis  upon 
which  courts  proceed  in  granting  alimony.  Equity  and  good 
conscience  constitute  the  basis  of  such  orders. 

The  respondent  states  in  his  affidavit  'Hhat  it  is  not  nec- 
essary for  this  court  to  require  him  to  pay  any  attorneys' 
fees  to  the  attorneys  for  the  said  plaintiff  to  keep  them  ac- 
tively engaged  in  the  prosecution  of  the  above-entitled  suit. 
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or  that  the  plaintiff  is  in  need  of  any  funds  from  this  affiant 
to  keep  her  said  attorneys  actively  engaged  in  her  interests." 
He  nowhere  says  or  shows  that  she  has  ample  funds  with 
which  to  pay  her  attorneys. 

Counsel  for  respondent  cites  and  relies  upon  Sharon  v. 
Sharon,  84  Cal.  424,  23  Pac.  1100.  In  that  case  the  marriage 
was  denied,  and  it  was  finally  decided  therein  that  no  mar- 
riage did  in  fact  exist.  That  case  is  not  in  point  here,  as 
both  parties  to  this  action  admit  the  marriage. 

It  is  therefore  ordered  that  respondent  pay  to  the  clerk  of 
the  district  court  of  Shoshone  county  $1,500  attorneys'  fees 
on  this  appeal,  within  five  days  from  the  date  of  the  service 
of  this  order,  or  a  copy  thereof,  on  the  defendant  or  his  at- 
torneys of  record,  which  sum  the  clerk  shall  pay  over  to  her 
said  attorneys  of  record  for  her  use  and  benefit,  and  take 
their  proper  receipts  therefor. 

Ailshie,  J.,  concurs. 

STOCKSLAGER,  C.  J.,  Concurring  in  Part  and  Dissent- 
ing in  Part. — I  cannot  concur  in  the  conclusion  reached  by 
my  associates  that  the  order  refusing  to  grant  a  change  of 
venue  should  be  reversed.  In  my  view  of  the  case  the  con- 
stitution and  statute  furnish  ample  protection  to  the  litigant 
who  believes  he  cannot  have  a  fair  and  impartial  trial  by 
reason  of  the  bias  and  prejudice  of  the  presiding  judge.  It 
seems  useless  to  say  that  the  whole  theory  of  the  law  is  that 
no  judge  or  juror  should  be  permitted  to  sit  in  judgment 
wherein  he  may  entertain  bias  or  prejudice  against  any  lit- 
igant, either  civil  or  criminal;  and  it  would  indeed  be  an 
unusual  condition  if  the  litigant  was  without  a  remedy  in 
the  trial  courts  where  it  is  shown  that  by  reason  of  the  bias 
and  prejudice  of  the  presiding  judge  he  could  not  have  a 
fair  and  impartial  trial.  This  theory  of  the  law  has  been 
handed  down  to  us  from  our  earliest  law-writers,  and  is 
founded  on  the  principle  that  all  are  equal  before  the  law. 
I  think  the  framers  of  our  constitution  solved  the  problem 
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that  had  led  to  much  expensive  and  unsatisfactory  litigation 
growing  out  of  the  question  of  a  change  of  venue  based  on 
the  bias  or  prejudice  of  the  judge  by  the  enactment  of  sec- 
tion 12,  article  5  of  our  constitution.  It  reads:  ** Every  judge 
of  the  district  shall  reside  in  the  district  for  which  he  is 
elected.  A  judge  of  any  district  court  may  hold  a  district 
court  in  any  county"  at  the  request  of  the  judge  of  the  district 
court  thereof,  and  upon  the  request  of  the  governor,  it  shall 
be  his  duty  to  do  so;  but  a  cause  in  the  district  court  may 
be  tried  by  a  judge  pro  tempore,  who  must  be  a  member  of  the 
bar,  agreed  upon  in  writing  by  the  parties  litigant,  or  their  at- 
torneys of  record,  and  sworn  to  try  the  cause."  It  will  be 
observed  by  this  wise  provision  of  our  constitution  that  lit- 
igants are  provided  with  two  remedies  to  avoid  the  expense 
and  delay  of  changing  the  venue  on  account  of  the  bias  and 
prejudice  of  the  presiding  judge.  It  is  well  known  to  all 
lawyers  and  to  litigants  who  have  had  the  experience  of  fol- 
lowing a  case  from  one  county  to  another  for  trial  that  such 
changes  are  fraught  with  many  diflficulties,  and  carry  with 
them  a  large  bill  of  expense  that  can  be  avoided  by  a  trial 
in  the  county  where  the  parties  litigant  and  their  witnesses 
usually  reside.  I  think  it  was  to  overcome  this  diflSculty  and 
expense  that  prompted  the  enactment  of  the  above  provision 
of  our  constitution.  It  has  been  the  usual  practice  of  our 
district  courts  since  the  adoption  of  our  constitution  to  fol- 
low section  12,  article  5,  where  it  was  apparent  that  the  pre- 
siding judge  was  for  any  reason  disqualified  to  preside  at 
the  hearing  of  any  term  or  trial.  It  is  not  enough  to  say 
that  the  judge  might  decline  to  call  another  district  judge, 
in  case  an  effort  were  made  to  disqualify  him ;  the  provision 
is  that,  upon  the  request  of  the  governor,  it  is  the  duty  of 
any  district  judge  to  hold  a  term  of  court  in  another  district 
in  the  state,  and  if  the  disqualified  judge,  or  the  judge  called 
upon  by  the  governor,  declines  to  obey  the  provisions  of  the 
constitution,  I  am  satisfied  that  upon  a  proper  showing  this 
court  would  make  the  necessary  order  for  the  enforcement  of 
the  request  or  order  of  the  governor. 
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It  is  shown  in  this  case  that  the  application  was  for  a 
change  of  venue  and  not  a  request  for  the  presiding  judge  to 
call  in  another  district  judge  of  the  state  to  hold  a  term  for 
him,  nor  a  request  for  the  selection  of  some  member  of  the 
bar  possessing  the  necessary  qualifications  to  try  and  deter- 
mine the  case,  either  of  which,  under  the  provisions  of  sec- 
tion 12,  article  5  of  the  constitution  could  have  been  done. 
For  the  reason  that  no  such  request  or  application  was  made, 
I  think  the  order  of  the  lower  court  refusing  to  change  the 
venue  should  be  sustained. 

In  my  view  it  is  unnecessary  for  me  to  pass  upon  the 
merits  of  the  application.  If  it  were  one  to  call  in  another 
judge  pro  tempore,  it  would  present  a  different  situation.  I 
should  think  the  learned  trial  judge  would  hesitate  to  try  a 
case  of  the  importance  and  magnitude  of  the  one  at  bar,  where 
the  plaintiff  and  all  of  her  attorneys  file  affidavits  statin^: 
that  owing  to  his  bias  and  prejudice  a  fair  trial  could  not  be 
had  in  his  court,  even  though  in  his  own  mind  and  heart  he 
is  satisfied  that  such  charge  is  without  foundation  in  fact 


(July  10,  1906.) 

STATE.  Respondent,  v.  S.  W.  COTTEREL  et  al.,  Appellants. 

[86  Pac.  527.] 

Joint  Information — Grand  Larceny — Separate  Verdicts — ^Jueisdic- 
TioN — Adjournment  of  Terms — ^Judicial  Knowledge — Instruc- 
tions. 

1.  Where  two  defendants  are  jointly  informed  against  and  trietl 
together  for  grand  larceny,  and  the  jury,  under  the  instructions 
of  the  court,  bring  in  a  separate  verdict  against  each,  finding  them 
guilty  as  charged  in  the  information,  and  entitle  each  of  the  ver- 
dicts as  though  there. were  but  a  single  defendant  in  the  case,  but 
name  each  of  the  defendants  in  the  title*    Held,  that  such  verdicts 
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are  not  void  for  uncertainty,  and  the  fact  that  said  verdicts  were 
80  entitled  could  not  and  did  not  prejudice  the  defendants. 

2.  Where  the  jurisdiction  of  the  court  is  attacked  on  the  ground 
that  the  term  of  court  at  which  certain  defendants  were  sentenced 
bad  elapsed  before  the  sentence  was  pronounced  hj  reason  of  the 
fact  that  the  term  in  an  adjoining  county  (under  the  settings 
of  the  terms  by  the  judge)  was  to  begin  on  the  day  that  the  court 
adjourned  its  term,  and  the  record  fails  to  show  whether  such  term 
in  the  latter  county  had  been  adjourned  prior  to  the  adjournment  of 
the  term  in  the  county  where  the  defendants  were  convicted,  the 
presumption  will  be  that  the  court  acted  legally  in  the  matter  and 
had  jurisdiction  to  pronounce  and  enter  judgment. 

3.  This  court  cannot  take  judicial  notice  of  the  adjoummept  of 
the  terms  of  the  district  courts.  Such  facts  may  be  presented,  as 
other  facts  are  presented,  on  appeal. 

4.  Where  it  is  alleged  in  the  information  that  the  ownership 
of  the  stolen  property  is  in  one  person,  and  on  the  trial  another 
person  testifies  that  he  owns  a  half  interest  in  such  property,  and 
thereafter  the  former  is  recalled  and  explains  the  ownership  of 
each,  and  the  question  of  ownership  is  fairly  submitted  to  the  jury 
upon  the  evidence,  and  by  an  instruction  given  by  the  court.  Held, 
that  such  instruction  was  properly  given. 

5.  Where  it  is  alleged  in  the  information  that  the  stolen  property 
is  owned  by  a  certain  person  and  the  evidence  shows  that  such 
person  only  has  a  half  interest  therein,  such  variance  is  not  fatal, 
and  does  not  entitle  the  defendant  to  an  acquittal. 

6.  Where  the  court  fairly  covers  every  point  in  the  case  by  in- 
structions given  on  its  own  motion,  it  is  not  error  to-  refuse  to 
give  instructions  requested  by  counsel  for  the  defendant  covering 
the  same  point  and  questions. 

7.  Held,  that  under  the  evidence  and  affidavits  of  newly  discovered 
evidence  and  errors  assigned  in  admitting  and  x^BJecting  evidonce, 
the  court  did  not  err  in  denying  a  new  trial. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the-  Fifth  Judicial 
District  for  Bannock  County.     Hon.  Alfred  Budge,  Judge. 

The  defendants  were  convicted  of  grand  larceny  and  sen- 
tenced to  a  term  of  eighteen  months'  imprisonment.  Af- 
firmed. 
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S.  C.  Winters  and  Hawley,  Puckett  &  Hawley,  for  Ap- 
pellants. 

The  test  as  to  whether  a  verdict  is  sufficiently  clear  as  to 
its  import  is,  whether  a  conviction  thereof  could  be  success- 
fully pleaded  in  bar  of  another  prosecution  for  the  same 
offense.  {Chambers  v.  People,  4  Scam.  351;  Bland  v.  State j 
4  Tex.  App.  15;  People  v.  Ah  Ye,  31  Cal.  452.) 

The  term  of  a  district  court  in  one  county  in  a  district  can- 
not continue  beyond  the  commencement  of  a  term  in  another 
couifty  in  the  same  district.  {Cooper  v.  American  Cen,  Ins. 
Co,,  3  Colo.  318;  Oregg  v.  Cook,  Peck  (7  Tenn.),  82;  Orahle 
V.  State,  2  Greene  (Iowa),  559.) 

The  ownership  must  be  proved  as  alleged,  and  it  had  not 
so  been  proved.     {People  v.  Bogart,  36  CaL  245.) 

Our  practice  forbids,  in  a  criminal  cause,  a  summing  up  of 
the  evidence  by  the  court,  or  any  statement  of  the  evidence 
that  might  prejudice  the  jury.  While  subdivision  6  of  sec- 
tion 7855,  Revised  Statutes,  says  the  judge  may  state  the 
testimony  and  declare  the  law,  it  especially  prohibits  him 
from  charging  as  to  facts,  and  such  an  instruction  as  No.  7 
is  in  effect  an  instruction  as  to  facts.  {People  v.  Barry,  31 
Cal.  357;  People  v.  Christenson,  85  Cal.  568,  24  Pac.  888; 
People  V.  Casey,  65  Cal.  260,  3  Pac.  874;  People  v.  CowgiU, 
93  CaL  596,  29  Pac.  228;  People  v.  Kindlegerger,  100  Cal. 
367,  34  Pac.  852;  People  v.  Murray,  86  Cal.  31,  24  Pac.  802; 
People  V.  Matthia,  135  Cal.  442,  67  Pac.  694.) 

J.  J.  Quheen,  Attorney  Gfeneral,  Qeo.  B.  Qray,  County  At- 
torney, and  Standrod  &  Terrell,  for  Respondent. 

Neither  a  departure  irom  tne  form  or  mode  prescribed  by 
this  code  in  respect  to  any  pleading  or  proceeding,  nor  an 
error  or  mistake  therein,  renders  it  invalid,  unless  it  has  ac- 
tually prejudiced  the  defendant,  or  tended  to  his  prejudice 
in  respect  to  a  substantial  right.  {State  v,  Ellington,  4 
Idaho,  529,  43  Pac.  61;  In  re  Bowling,  4  Idaho,  715,  43  Pac. 
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871;  State  v,  Larkins,  5  Idaho,  200,  47  Pac.  949;  In  re  Mar- 
shall,  6  Idaho,  516,  56  Pac.  470;  Territory  v.  Anderson,  2 
Idaho,  573,  21  Pac.  417;  State  v,  Preston,  4  Idaho,  215,  38 
Pac.  694;  State  v.  Reed,  3  Idaho,  754,  35  Pac.  706;  State  v. 
Clark,  4  Idaho,  7,  35  Pac.  710.) 

A  verdict  is  to  have  a  reasonable  intendment,  and  is  to  re- 
ceive a  reasonable  construction,  and  must  not  be  avoided  ex- 
cept from  necessity.  (Clark's  Criminal  Procedure,  p.  486. 
and  notes;  Poison  v.  State,  137  Ind.  519,  35  N.  E.  907;  Cham- 
bers V.  Butcher,  82  Ind.  508;  Daniels  v.  McOinniss,  97  Ind. 
549 ;  People  v.  Ah  Kim,  34  Cal.  189 ;  People  v.  Purdue,  49 
Cal.  425 ;  People  v.  McCarty,  48  Cal.  557 ;  Hroneck  v.  People, 
134  111.  139,  23  Am.  St.  Bep.  652,  24  N.  E.  861,  8  L.  B.  A. 
837;  People  v.  Whitney,  64  Cal.  211,  27  Pac.  1104;  People 
V.  West,  73  Cal.  345,  14  Pac.  848.) 

Where  two  are  tried  jointly  for  robbery,  the  jury  may  re- 
turn at  the  same  time  two  separate  verdicts.  {Cruce  v.  State, 
59  Oa.  83.) 

It  must  be  presumed  that  what  was  done  by  the  court  be- 
low was  properly  and  legally  done.  Error  is  not  to  be  pre- 
sumed, but  when  alleged  it  must  be  affirmatively  shown. 
{Tdlbert  v.  Hopper,  42  Cal.  397;  People  v.  Ah  Ying,  42  Cal. 
18;  State  V.  Montgomery,  8  Kan.  351;  State  v.  Palmer,  40 
Kan.  474,  20  Pac.  270;  State  v.  Rogers,  56  Kan.  362,  43  Pac. 
256.)  Even  if  the  evidence  had  shown  that  the  son  of  the 
prosecuting  witness  had  an  interest  in  the  horse  in  question, 
there  would  not  be  a  variance  that  would  fatally  affect  the 
judgment  in  this  case.  {State  v.  Ireland,  9  Idaho,  686,  75 
Pac.  257;  State  v.  Rooke,  10  Idaho,  388-404,  79  Pac.  82;  State 
V.  Rathbone,  8  Idaho,  161,  67  Pac.  186.) 

When  the  court  trying  the  case  fully  and  fairly  instructs 
the  jury  in  writing  upon  every  question  arising  on  the  trial, 
it  is  not  error  to  refuse  instructions  submitted  by  the  defend- 
ant or  prosecution.  {State  v,  Rooke,  10  Idaho,  388,  79  Pac. 
82;  People  v.  Barnard,  2  Idaho,  193,  10  Pac.  30.) 

Requested  instructions  already  substantially  given  are 
properly  refused.     {State  v.  Gushing^  14  Wash.  527   45  Pac. 
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145;  People  v.  Thiede,  11  Utah,  241,  39  Pac.  837;  State  v. 
Cushing,  17  Wash.  544,  50  Pac.  512.) 

Where  full  and  accurate  instructions  are  given,  it  is  not 
error  to  reject  charges  asked,  even  though  they  are  technic- 
ally correct.  (People  v.  Chadwick,  7  Utah,  134,  25  Pac.  737; 
State  V,  Ward,  19  Nev.  297,  10  Pac.  133;  People  v.  Ah  Jake, 
91  Cal.  98,  27  Pac.  595.) 

SULLIVAN,  J. — The  defendants  in  this  action  were  in- 
formed against  jointly,  and  tried  together  and  convicted  of 
grand  larceny  on  the  fifteenth  day  of  September,  1905,  for 
stealing  a  certain  mare.  The  jury  brought  in  two  verdicts, 
which  are  as  follows: 

**  State  of  Idaho,  Plaintiff,  v.  S.  H.  Cotterel,  Defendant. 

VERDICT. 
We,  the  jury  in  the  above-entitled  cause,  find  defendant 
guilty  of  grand  larceny,  as  charged  in  the  information." 

*'In  the  District  Court  of  the  Fifth  Judicial  District  of  the 
State  of  Idaho,  and  for  Bannock  County. 
State  of  Idaho,  Plaintiff,  v.  S.  W.  Cotterel,  Defendant. 

VERDICT. 
We,  the  jury  in  the  above-entitled  cause,  find  defendant 
guilty  of  grand  larceny  as  charged  in  the  information.'' 

Thereafter,  and  on  November  1,  1905,  the  defendants  were 
sentenced  to  serve  a  term  of  eighteen  months  in  the  state 
penitentiary.  On  the  thirty-first  day  of  October,  1905,  the 
defendants  moved  for  a  discharge  on  the  grounds  that  no 
judgment  could  be  entered  on  the  verdicts,  for  the  reason 
that  neither  of  said  verdicts  refer  to  the  cause  in  which  the 
defendants  were  tried,  or  in  any  wise  connect  said  verdicts 
with  the  cause  upon  trial,  or  with  the  information  against 
the  defendants,  and  that  each  of  said  verdicts  were  void  for 
uncertainty,  which  motion  was  overruled.  A  motion  for  a 
new  trial  was  also  overruled.  The  appeal  is  from  the  judg- 
ment. 
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Several  errors  are  specified,  but  the  first  considered  is  to 
the  form  of  the  verdicts.  It  is  contended  by  counsel  for  np- 
pellant  that  the  case  tried  was  entitled,  **  State  of  Idaho  v. 
S.  H.  Cotterel  and  S.  W.  Cotterel,''  and  it  will  be  observed 
from  the  form  of  the  verdicts  above  quoted  that  in  the  title 
S.  W.  Cotterel  is  named  as  defendant  in  one  and  S.  H.  Cot- 
terel in  the  other;  and  it  is  contended  by  counsel  for  appel- 
lants that  each  of  said  verdicts  refer  to  some  other  cause 
than  the  one  upon  which  the  defendants  are  being  tried. 
It  would  seem  very  peculiar  if  a  jury  sat  and  heard  one  case 
and  rendered  a  verdict  in  another.  That  is  what  counsel 
says  was  done  in  this  case.  But  we  find  in  the  record  that 
the  court  very  clearly  advised  the  jury  as  to  the  different 
verdicts  which  they  might  find  in  the  case.  The  defendants 
S.  H.  and  S.  W.  Cotterel  were  the  only  defendants  on  trial. 
The  jury  entitled  one  verdict,  ** State  v.  S.  H.  Cotterel,"  and 
the  other  verdict  was  entitled,  **S.  W.  Cotterel,"  in  which 
verdicts  they  found  each  of  the  defendants  guilty  and  each 
verdict  was  properly  signed  by  their  foreman.  It  cer- 
tainly cannot  be  seriously  contended  that  the  jury  did  not 
intend  to,  and  did  not,  find  both  of  the  defendants  guilty 
of  grand  larceny  as  charged  in  the  information.  The  fact 
that  the  jury  entitled  each  verdict  in  the  name  of  a  separate 
defendant  did  not  and  could  not  prejudice  the  defendants. 
Section  8236,  Revised  Statutes,  provides  that:  ** Neither  a 
departure  from  the  form  or  mode  prescribed  by  this  code 
in  respect  to  any  pleading  or  proceeding,  nor  an  error  or 
mistake  therein,  renders  it  invalid,  unless  it  has  actually  pre- 
judiced the  defendant,  or  tended  to  his  prejudice  in  respect 
to  a  substantial  right."     There  is  no  merit  in  this  contention. 

The  next  contention  is  that  the  court  did  not  have  juris- 
diction to  pass  judgment  or  sentence  upon  the  defendants. 
It  is  contended  that  the  defendants  were  convicted  at  the 
September,  1905,  term  of  the  district  court  of  Bannock 
county,  and  that  said  term  expired  by  limitation  of  law  on 
September  19th,  and  that  after  12  o'clock  P.  M.,  of  said 
nineteenth  day  of  September,  an  order  was  made  adjourn- 
Idaho,  Vol.  12—37 
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ing  said  term  of  court  until  the  thirtieth  day  of  October, 
1905.  That  a  term  of  court  had  been  set  theretofore  for 
Bear  Lake  county  in  said  judicial  district,  to  begin  on  Sep- 
tember 19,  1905,  at  10  o'clock  A.  M.  of  that  day,  and  that 
said  order  had  not  been  set  aside,  or  that  said  court  had  not 
been  adjourned.  That  after  the  Bear  Lake  term  mentioned 
had  been  held,  the  court  reconvened  in  Bannock  county  on 
said  thirtieth  day  of  October,  and  the  defendants  were 
brought  up  for  sentence  on  the  verdict  of  September  15th, 
and  that  sentence  was  actually  passed  on  November  1st, 
There  is  nothing  in  the  record  to  support  the  contention  that 
the  term  of  the  district  court  in  which  the  case  was  tried  was 
adjourned  after  12  o'clock  of  the  nineteenth  day  of  Septem- 
ber, 1905,  and  there  is  nothing  in  the  record  to  show  that  the 
Bear  Lake  term  had  not  been  adjourned  over  that  day.  We 
cannot  presume  that  the  court  would  violate  the  statute. 
Section  3832,  Revised  Statutes,  is  as  follows:  *'The  court 
may  adjourn  from  time  to  time  during  the  term,  and  may, 
when  the  public  convenience  requires,  adjourn  the  term  over 
the  time  fixed  by  law  for  the  commencement  of  another  term 
in  the  same  district." 

It  was  said  in  Talbert  v.  Hopper,  42  Cal.  397,  as  follows: 
•'There  is  nothing  in  the  record  before  this  court  to  show  that 
the  terms  and  conditions  of  this  act  (of  the  legislature)  have 
not  been  fully  answered,  and  in  the  absence  of  such  showing 
in  the  record,  it  must  be  presumed  that  what  was  done  by 
the  court  below  was  properly  and  legally  done.  Error  is 
not  to  be  presumed,  but  when  alleged  it  must  be  aflSrmatively 
shown."  The  **act"  referred  to  by  the  court  in  that  case 
corresponds  substantially  to  said  section  3832.  (See,  also, 
People  V.  Ah  Ying,  42  Cal.  18 ;  State  v.  Montgomery,  8  Kan. 
351;  State  v.  Palmer,  40  Kan.  474,  20  Pac.  270;  State  v. 
Rogers,  56  Kan.  362,  43  Pac.  256.) 

In  Baker  v.  Knott,  3  Idaho,  700,  35  Pac.  172,  this  court 
held  that  where  the  record  failed  to  show  the  date  of  the  ad- 
journment of  a  term  of  the  district  court,  at  which  an  order 
was  made  vacating  a  judgment,  laches  will  not  be  presumed. 
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and  that  this  court  cannot  take  judicial  notice  of  the  ad- 
journment of  terms  of  the  district  courts.  That  being  true 
thxxse  matters  must  be  brought  to  this  court  by  bill  of  excep- 
tions, or  in  some  legal  manner,  before  they  can  be  considered 
on  appeal. 

Counsel  also  contends  that  there  was  error  in  giving  in- 
struction No.  4a,  which  instruction  is  as  follows:  **As  to  the 
ownership  of  the  mare  described  in  the  information  the  jury, 
in  order  to  convict,  would  have  to  find  that  the  mare,  at  thf* 
time  she  was  taken  by  the  defendants,  was  the  property  of 
George  E.  Ilellewell.  You  have  heard  the  testimony  of  the 
witnesses  Qeorge  E.  Hellewell,  and  his  son,  in  this  respect. 
You  have  heard  the  witness  George  E.  Hellewell  state  what 
the  arrangement  was  between  him  and  his  son  with  reference 
to  the  horses,  which  in  effect  was  that  his  son  should  gather 
the  horses  of  the  quarter  circle  76  brand,  and  that  when  the 
same  were  gathered  and  sold  that  his  son  should  have  the 
one-half  of  the  proceeds  therefrom.  Now,  if  this  were  the 
case,  such  an  agreement  with  his  son  would  not  constitute 
any  ownership  in  the  son  until  the  horses  were  gathered,  and 
if  you  should  find  that  the  horses  were  taken  before  they  were 
gathered  or  before  young  Hellewell  had  done  an3rthing  with 
reference  to  carrying  out  the  agreement  between  him  and 
his  father,  then  there  would  be  no  ownership  in  the  property 
of  the  mare  taken  except  that  of  George  E.  Hellewell." 

It  is  alleged  in  the  information  that  the  ownership  of  the 
mare  stolen  was  in  G.  E.  Hellewell.  Hellewell  was  called  as 
the  first  witness  for  the  prosecution,  and  was  asked  no  ques- 
tion in  regard  to  the  ownership  of  the  mare.  He  testified, 
however,  that  his  son  had  an  interest  in  her.  The  son,  James 
Hellewell,  was  placed  upon  the  stand  and  testified  that  he 
was  part  owner  of  these  horses ;  that  he  had  a  half  interest  in 
them.  G.  E.  Hellewell  was  recalled  by  the  prosecution  and 
testified  as  to  the  interest  his  son  had  in  the  horses,  and  tes- 
tified as  follows:  **The  arrangements  between  me  and  my 
son  were  these:  Some  time  about  ten  days  before  the  time 
of  the  hearing  of  this  cause,  we  were  thinking  of  gathering 
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the  horses  and  disposing  of  all  of  them ;  I  was  busy  and  could 
not  do  the  riding  myself,  and  me  and  my  wife  talked  about 
it  first,  and  he  had  been  doing  quite  a  bit  of  riding,  and  we 
thought  it  would  encourage  him  to  give  him  an  interest  in 
what  he  was  doing,  and  we  concluded  that  we  would  give 
him  half  of  what  he  could  gather  of  these  horses,  and  we 
would  sell  them  and  he  could  have  half  of  it  for  gathering 
them.  Up  to  the  time  of  the  taking  of  these  horses  there  had 
been  nothing  done  toward  gathering  them;  I  had  gathered 
none  and  disposed  of  none  up  to  that  time.  He  has  done, 
you  might  say,  all  of  the  riding  before  this  time.  I  had  been 
in  the  use  of  this  brand  for  fourteen  or  fifteen  years." 

The  instruction  above  quoted  went  to  the  ownership  of  the 
stolen  mare,  and  was  properly  presented  to  the  jury  and 
fairly  covered  the  evidence  upon  that  proposition.  Under 
that  instruction  the  jury  had  to  find  in  whom  the  ownership 
of  the  stolen  property  was  at  the  time  it  was  taken,  and  the 
instruction  given  was  a  correct  statement  of  the  law  as  ap- 
plied to  the  evidence  in  this  case.  And  even  if  the  father 
only  owned  a  half  interest  in  the  mare,  the  variance  between 
the  allegation  in  the  information  that  he  owned  her,  and 
with  the  evidence  in  the  case  that  he  only  owned  a  half  in- 
terest in  her,  would  not  be  such  a  variance  as  would  entitle 
the  defendants  to  an  acquittal.  His  owning  a  half  interest 
and  not  a  whole  would  not  be  a  variance  suflBcient  to  fatally 
affect  the  judgment  in  the  case.  {State  v,  Ireland,  9  Idaho, 
686,  75  Pac.  257 ;  State  v.  Rooke,  10  Idaho,  388^4,  79  Pac. 
82;  State  v.  Rathbone,  8  Idaho,  161,  67  Pac.  186.) 

There  were  ten  instructions  offered  by  the  defendants  which 
the  court  refused  to  give.  Upon  a  careful  review  of  the  gen- 
eral instructions  given  by  the  court,  we  find  that  they  fairly 
<jover  every  point  contained  in  the  instructions  tendered  by 
the  defendants  and  refused  by  the  trial  court.  For  that  rea- 
son the  court  did  not  err  in  refusing  to  give  them. 

This  court  held  in  State  v.  Rooke,  10  Idaho,  388,  79  Pac- 
82,  that  **  where  the  court  trying  the  case  fully  and  fairly 
instructs  the  jury  in  writing  upon  every  question  arising  on 
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the  trial,  it  is  not  error  to  refuse  instructions  submitted  by 
the  defendants  covering  the  same  ground."  (See,  also,  Peo- 
ple V.  Barnard,  2  Idaho,  193, 10  Pac.  30.) 

A  motion  for  a  new  trial  was  made  and  is  based  largely  on 
the  insufficiency  of  the  evidence  to  justify  the  verdict,  and 
some  alleged  errors  in  rejecting  or  admitting  certain  evidence 
offered  and  affidavits  of  newly  iliscovered  evidence.  We  have 
gone  over  the  evidence  and  affidavits  filed  on  motion  for  a  new 
trial  very  carefully,  and  we  are  unable  to  say  that  the  court 
committed  any  error  in  denying  a  new  trial;  and,  in  fact, 
it  is  clear  to  us  that  there  is  no  error  in  the  record.  The  judg- 
ment must  be  affirmed,  and  it  is  so  ordered. 

Stockslager,  C.  J.,  concurs. 

Ailshie,  J.,  took  no  part  in  the  decision. 


(September  1,  1906.) 

C.  L.  HEITMAN,  Plaintiff,  v.  F.  R.  GOODING,  Governor, 

Defendant. 

[86  Pac.   785.] 
Constitutional  Law — Apportionment  or  Members  or  Leoislaturb 
— Intent    op    Legislature — Creation    op    New    Counties — Act 
Creating  Invalid. 

1.  The  legislature  undertook  to  create  the  counties  of  Lewis 
and  Clark  out  of  Kootenai  county,  including  in  said  Lewis  and 
Clark  counties  the  entire  area  included  in  Kootenai  county,  and 
thereafter  passed  an  apportionment  bill  which  was  approved  on 
the  seventh  day  of  March,  1905,  whereby  the  said  counties  of  Lewi.^ 
and  Clark  were  each  given  one  senator  and  two  representatives,  and 
each  of  the  other  counties  of  the  state  one  senator  and  from  one 
to  fi^e  representatives.  Thereafter  the  said  act  creating  Lewis  and 
Clark  counties  was  held  unconstitutional  and  void.  Held,  that  as 
the  legislative  intent  was  to  give  each  county  one  senator  and 
representatives  according  to  the  number  of  votes  cast  at  the  ]ai?t 
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preceding  election,  Kootenai  countj  was  entitled  to  one  senator  ami 
four  repreeentatives. 

2.     Said  act  of  apportionment  held  valid  and  constitutional,  ex- 
cept wherein  it  awarded  two  senators  to  Lewis  and  Clark  counties. 
(Syllabus  bj  the  court.) 

ORIGINAL  action  to  test  the  constitutionality  of  the  ap- 
portionment act,  approved  March  7,  1905.  Act  held  consti- 
tutional. 

Ezra  R.  Whitla  and  Edwin  McBee,  for  Plaintiff. 

Both  the  spirit  and  the  letter  of  the  constitution  is  to  ^ve 
the  different  counties  representation  according  to  their  popu- 
lation, and  to  give  equal  representation  in  the  legislature  to 
all  counties  according  to  their  voting  strength,  and  the  court 
should  go  out  of  its  way  to  see  that  the  intention  and  spirit 
of  the  constitution  is  put  into  execution,  and  will  never  deny 
just  representation,  unless  the  same  is  unavoidable.  {Deny 
V,  State,  144  Ind.  503,  42  N.  E.  929,  31  L.  R.  A.  726;  State  v. 
Van  Camp,  36  Neb.  9,  91,  54  N.  W.  113.) 

A  construction  should  not  be  placed  on  the  apportionment 
bill  of  1905  which  will  disfranchise  the  population  of 
Kootenai  county,  in  a  degree  at  least,  from  voting  for  the  full 
quota  of  representatives  for  the  state  legislature  which  she 
is  entitled  to  by  reason  of  her  population,  and  which  the  leg- 
islature has  said  entitled  her  to  six  members  of  the  legislature 
for  1907. 

**The  legislature  is  prohibited  from  passing  an  apportion- 
ment act  which  does  not  give  substantially  just  and  equal 
representation  to  the  people  of  each  county,  based  upon  either 
the  voting  or  entire  population,  or  upon  some  other  fair 
basis/'  {Ballcntine  v.  Willey,  3  Idaho,  496,  95  Am.  St.  Rep. 
17,  31  Pac.  994.) 

What  the  petitioner  considers  the  only  question  in  this 
case  is,  as  to  whether  or  not  the  apportionment  bill  of  1905 
can  be  made  to  apply  to  Kootenai  county,  when  it  wa«  er- 
roneously designated  therein  as  Lewis  and  Clark  counties. 
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An  erroneous  naming  of  a  county  will  not  defeat  the  bill, 
especially  as  it  is  so  apparent  therefrom  that  Kootenai  was 
the  real  county  intended.  We  have  alleged  that  it  was  er- 
roneously designated  as  Lewis  and  Clark  counties,  when  it 
was  in  reality  Kootenai  county,  and  this  is  admitted  by  the 
answer.  The  territory  the  legislature  intended  will  govern, 
even  though  it  is  not  named  at  all.  (Shellabarger  v.  William' 
son,  50  Kan.  138,  32  Pac.  132;  Sutherland  on  Statutory  Con- 
struction, sec.  366.) 

Nowhere  in  the  constitution  is  there  any  provision  which 
prohibits  the  legislature  from  dividing  a  county  and  making 
two  senatorial  districts  wholly  within  a  single  county  when 
that  county  has  sufficient  territory  and  population  to  warrant 
their  doing  so. 

The  legislature  has  given  to  the  territory  and  population 
comprising  Kootenai  county  the  representation  now  asked 
for;  and  the  same  is  a  fair  and  just  apportionment;  and  to 
hold  the  act  invalid  would  be  to  deprive  Kootenai  county  of 
her  equal  representation  in  the  legislature,  and  to  give  to 
others  not  having  such  a  large  territory  or  population  more 
representation  than  they  are  entitled  to. 

J.  J.  Guheen,  Attorney  General,  Edwin  Snow  and  Philip 
B.  Hindman,  for  Defendant. 

Section  4  of  article  3  of  the  constitution  provides:  "The 
members  of  the  first  legislature  shall  be  apportioned  to  the 
several  legislative  districts  of  the  state  in  proportion  to  the 
number  of  votes  polled  at  the  last  general  election  for  dele- 
gates to  Congress  and  thereafter  to  be  apportioned  as  may 
be  provided  by  law." 

It  will  be  noted  that  the  apportionment  herein  provided 
for,  to  be  based  on  voting  strength,  was  only  to  apply  to  the 
first  legislature,  leaving  to  the  legislature  itself  the  power  to 
make  future  apportionments  as  it  saw  fit.  This  also  appears 
from  article  19  of  the  constitution,  which  prescribes  the  ap- 
portionment ** until  otherwise  provided  by  law."    It  will  be 
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seen  that  the  constitution  contains  no  provisions  requiring 
the  legislature  to  make  future  apportionments  on  the  basis 
of  population  or  voting  strength,  or  any  other  particular 
basis,  but  left  the  legislature  free  to  regulate  the  matter  to 
suit  itself,  so  long  as  the  apportionment  was  fair  and  equi- 
table. 

The  senatorial  apportionment  of  the  act  of  1905  shows  on 
its  face  that  it  was  not  based  on  either  population  or  voting; 
strength.  This  view  is  strengthened  by  the  language  of  sec- 
tion 2,  which  provides  that,  **Any  new  county  which  may 
hereafter  be  created  shall  constitute  a  senatorial  district,  and 
shall  elect  one  senator,  and  shall  elect  one  representative,'^ 
showing  plainly  their  intention  to  keep  the  counties  on  an 
equal  footing  in  the  senate. 

The  legislature  was  dealing  with  Lewis  and  Clark  counties 
as  such;  as  two  separate  and  independent  counties ;  not  with 
Kootenai  county;  not  with  the  people  of  Kootenai  county. 

An  apportionment  bill  can  only  be  regarded  as  a  complete, 
inseparable  whole,  wherein  the  different  parts  "are  so  mu- 
tually connected  with  and  dependent  on  each  other,  as  con- 
ditions, considerations  or  compensations  for  each  other,  as  tc 
warrant  a  belief  that  the  legislature  intended  them  as  a  whole, 
and  that,  if  all  could  not  be  carried  into  effect,  the  legisla- 
ture would  not  pass  the  residue  independently."  {Warren 
V,  Charlestown,  2  Gray,  84.) 

The  legislature  gave  Lewis  and  Clark  counties  each  one 
senator  simply  because  it  thought  it  had  created  two  new 
counties,  and  was  merely  following  out  its  policy  of  giving 
one  senator  to  each  county,  regardless  of  size. 

**This  court  cannot  legislate  by  way  of  substitution." 
{Commonwealth  v.  Potts,  79  Pa.  St.  164.)  That  is  what  this 
court  was  asked  to  do  and  refused  to  do  in  the  case  of  Bat- 
lentine  v.  Willey;  that  is  what  it  is  asked  to  do  now.  It  is 
asked  to  eliminate  from  the  act  of  1905  the  two  counties  of 
Lewis  and  Clark,  and  to  substitute  therefor  the  county  of 
Kootenai,  giving  it  certain  representation  to  which  petitioner 
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alleges  it  to  be  entitled.    If  that  is  not  judicial  legislation, 
what  ist 

Referring  again  to  Ballentine  v.  WiUey,  supra,  this  court, 
at  page  507,  says:  '*In  the  case  at  bar  the  apportion- 
ment act  was  to  all  intents  and  purposes  declared  unconstitu- 
tional by  the  decision  in  the  Alta-Lincoln  case.  The  plaintiff 
herein  is  claiming  rights  under  a  law  already  declared  un- 
constitutional*' — every  word  of  which  could  be  applied  with 
equal  force  to  the  case  at  bar. 

SULLIVAN,  J. — This  is  an  original  proceeding  brought 
in  this  court  to  determine  the  constitutionality  of  the  appor- 
tionment act  of  the  legislature,  apportioning  state  representa- 
tives and  senators  to  the  various  counties  of  the  state,  ap- 
proved March  7,  1905.     (See  Sess.  Laws  1905,  p.  76.) 

It  appears  that  the  legislature  attempted  to  establish  and 
create  the  counties  of  Lewis  and  Clark  out  of  the  territory 
included  within  Kootenai  county  and  passed  an  act  to  that 
effect,  approved  February  29,  1905.  By  that  act,  the  legis- 
lature undertook  to  create  Lewis  county  out  of  the  northerly 
half  and  Clark  county  out  of  the  southerly  half  of  said 
county,  and  under  said  apportionment  act,  the  said  counties 
of  Lewis  and  Clark  were  given  one  senator  and  two  repre- 
sentatives each.  Thereafter  this  court  in  the  case  of  Mc- 
Donald V,  Doust,  11  Idaho,  14,  81  Pac.  60,  69  L.  R.  A.  220, 
held  said  act  of  the  legislature  attempting  to  create  said  Lewis 
and  Clark  counties  unconstitutional  and  void,  thereby  sus- 
taining the  integrity  of  Kootenai  county  as  originally  created. 

The  act  creating  the  counties  of  Lewis  and  Clark  having 
thus  been  held  unconstitutional,  the  questions  arise  as  to 
whether  Kootenai  county  is  entitled  to  two  senators  and  four 
representatives,  that  being  the  number  apportioned  to  said 
Lewis  and  Clark  counties,  and  whether  if  said  Kootenai 
county  is  not  entitled  to  two  senators  and  four  representa- 
tives, what  number  of  representatives  and  senators  it  is  en- 
titled to,  and  whether,  by  reason  of  said  act  (attempting  to 
create  said  Lewis  and  Clark  counties)  having  been  held  void. 
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said  apportionment  act  is  for  that  reason  unconstitutional 
and  void. 

Counsel  for  plaintiff  first  contended  that  said  act  is  con- 
stitutional and  that  said  Kootenai  county  is  entitled  to  two 
senators  and  four  representatives.  That  as  said  Lewis  and 
Clark  counties  were  created  from  the  identical  territory  in- 
cluded within  the  boundaries  of  Kootenai  county,  the  legis- 
lative intent  was  to  give  that  territory  and  population  with- 
in it  two  senators  and  four  representatives.  We  cannot 
wholly  agree  with  that  contention.  It  is  clear  to  us  from 
the  said  legislative  apportionment  act  that  it  was  the  inten- 
tion of  the  legislature  to  give  to  each  county  one  senator,  as 
was  done  by  said  act,  and  that  representatives  were  appor- 
tioned to  the  several  counties  according  to  the  vote  cast  at 
the  last  preceding  state  election  for  one  of  the  state  officers. 
That  being  true,  if  the  unconstitutional  act  creating  Lewis 
and  Clark  counties  had  not  been  passed,  Kootenai  county 
would  have  been  given  but  one  senator.  We,  therefore, 
hold  that  Kootenai  county  is  entitled  to  but  one  senator. 

It  is  very  apparent  that  it  was  the  intention  of  the  legis- 
lature to  give  to  each  county  in  the  state  but  one  senator,  and 
it  may  have  been  that  the  legislature  in  apportioning  repre- 
sentatives to  the  several  counties  gave  to  each  county  one 
representative  for  a  certain  number  of  votes  cast  at  the  last 
preceding  election,  and  one  also  for  every  major  fraction  of 
such  number.  In  case  said  unconstitutional  act  had  not  been 
passed,  Kootenai  county  as  a  whole  may  have  been  entitled  to 
five  representatives  instead  of  four,  by  reason  of  its  having 
a  major  fraction  of  the  number  which  was  used  as  the  basis 
of  such  apportionment,  but  we  have  nothing  before  us  show- 
ing that  it  has  such  major  fraction.  We,  therefore,  hold  that 
Kootenai  county  is  entitled  to  four  representatives  and  no 
more. 

It  is  contended  that  under  the  decision  of  this  court  in 
Ballantine  v,  Willey,  3  Idaho,  496,  95*  Am.  St.  Rep.  17,  31 
Pac.  994,  that  the  apportionment  act  under  consideration,  is 
unconstitutional  and  void.     We  cannot  agree  with  that  con- 
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tention  as  the  facts  in  that  case  were  very  different  from  the 
facts  in  the  case  at  bar.  In  that  case  Logan  and  Alturas 
counties  were  abolished  and  the  counties  of  Alta  and  Lincoln 
created ;  and  while  it  is  true  that  said  Alta  and  Lincoln  coun- 
ties contained  all  of  the  territory  included  within  Alturas 
and  Logan  counties,  Alta  county  contained  a  larger  area  and 
population  than  Alturas  county  contained,  and  Lincoln 
county  a  smaller  area  and  population  than  Logan  county. 
That  being  true,  the  act  creating  Alta  and  Lincoln  counties 
having  been  held  by  this  court  unconstitutional,  the  number 
of  representatives  apportioned  to  Alta  county  would  not  ap- 
ply to  Alturas  county,  because  Alta  county  included  a  larger 
territory  and  population  than  was  included  in  Alturas  county, 
and  the  said  Lincoln  county  contained  less  territory  and  popu- 
lation than  was  included  in  Logan  county. 

It  will  therefore  be  observed  that  the  legislature  would  not 
have  given  Alturas  county  the  same  representation  that  it  did 
Alta  county,  and  would  have  given  Logan  county  a  larger 
representation  than  it  gave  Lincoln  county.  In  that  case 
it  was  apparent  that  the  legislature  would  not  have  passed 
said  apportionment  act  giving  the  same  representation  to  Al- 
turas county  that  it  gave  to  Alta  county  or  the  same  to  Logan 
county  that  it  gave  to  Lincoln.  While  in  the  case  at  bar  the 
representation  to  Lewis  and  Clark  counties,  aside  from  one 
senator,  would,  in  all  probability,  have  been  just  the  same  as 
was  given  to  Lewis  and  Clark  counties,  as  identically  the  same 
territory  and  population  were  included  in  Lewis  and  Clark 
counties  as  are  included  in  Kootenai  county.  We,  therefore, 
hold  said  apportionment  act  valid,  with  the  exception  that 
Kootenai  county  is  entitled  to  only  one  senator  and  four 
representatives.  This  construction  of  the  act  under  consid- 
eration will  carry  out  the  intent  of  the  legislature  in  giving 
to  the  territory  of  Kootenai  county  and  the  electors  thereof 
substantially  equal  representation  with  the  other  counties 
of  the  state,  and  will  hot  disfranchise  any  considerable  num- 
ber of  the  electors  of  the  state  or  deprive  any  county  of  its 
just  representation  in  the  legislature.     {State  v.  Van  Camp, 
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36  Neb.  9,  91,  54  N.  W.  113;  Sutherland  on  Statutory  Con- 
stniction,  sec.  366.) 

To  adopt  the  contention  of  counsel  for  plaintiff  in  case  the 
legislature  had  constitutionally  created  other  new  counties, 
and  by  said  apportionment  act  had  given  them  senatorial 
and  legislative  representation,  then  for  this  court  to  hold 
said  apportionment  act  unconstitutional,  would  have  deprived 
such  new  county  of  all  representation  whatever,  except  such 
as  is  given  it  by  the  constitution,  to  wit,  one  representative. 
When  the  intent  of  the  legislature  is  as  obvious  as  it  is  in 
the  case  at  bar,  to  wit,  that  the  people  and  territory  included 
within  the  boundaries  of  Kootenai  county  should  have  four 
representatives,  and  it  is  also  clear  from  said  act  that  it  was 
the  intention  to  award  to  each  county  one  senator,  the  court 
is  fully  justified  in  construing  the  act  to  that  effect  and  hold- 
ing that  Kootenai  county  is  entitled  to  one  senator  and  four 
representatives.  The  court,  tlierefore,  concludes  that  said 
apportionment  act  is  valid  and  that  Kootenai  county  is  en- 
titled to  one  senator  and  four  representatives,  and  no  more, 
and  that  the  election  proclamation  of  the  governor  should 
carry  out  said  apportionment  act  as  herein  construed,  and 
it  is  so  held.    No  costs  are  awarded  in  this  case. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(September  4,  190<S.) 

FRANK  W.  HUNT,  Appellant,  v.  THE  CAPITAL  STATE 
BANK  (a  Corporation),  Respondent    S.  C.  GODLOVE 
and  S.  A.  HINDMAN,  Interveners. 
[87  Pac.  1129.] 

Escrow  Agreement  foe  the  Purchase  or  a  Mining  Claim— Pathent 
OF  Purchase  Price — Expense  of  Procuring  Patent. 

1.  Where  H.  enters  into  an  agreement  with  H.  and  G.,  whereby 
it  is  agreed  that  H.  will  pay  $7,100  for  a  certain  mining  claim, 
and  pays  in  cash  $100  thereof,  and  agrees  that  the  balance  shall  be 
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due  February  3,  1905,  and  that  H.  will  pay  the  expense  for  pro- 
caring  a  patent  to  said  mining  claim,  and  that  time  Ib  of  the 
essence  of  the  contract,  and  that  thereafter,  on  February  3,  1905,  H. 
deposited  the  $7,100  with  the  bank,  as  provided  by  the  escrow  agree- 
ment, with  instructions  to  hold  the.  same  until  the  receiver's 
receipt  for  the  patent  of  the  mining  claim  has  been  issued,  and  there- 
after the  receiver's  receipt  is  procured  and  filed  with  said  bank  by  H. 
and  G.  Held,  that  the  bank  was  justified  in  paying  the  money  over 
to  H.  and  G.  after  said  receipt  was  so  procured. 

2.  Where  several  writings  constitute  one  contract,  such  writings 
must  be  construed  together. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Third  Judicial 
District  for  Ada  County.     Hon.  George  H.  Stewart,  Judge. 

Action  to  recover  money  paid  on  an  escrow  agreement. 
Judgment  for  the  respondents.    Affirmed. 

A.  A.  Fraser,  for  Appellant.. 

A  proposal  to  accept,  or  an  acceptance  based  upon  terms 
varying  from  those  offered,  is  a  rejection  of  the  offer.  (Bank 
V.  Hall,  101  U.  S.  51,  25  L.  ed.  822 ;  Tilley  v.  County  of  Cook, 
103  U.S.  161,  26  L.  ed.  374.) 

There  must  be  strict  compliance  with  the  terms  of  the  op- 
tion in  order  to  perfect  the  rights  of  the  one  holding  it  to 
enforce  the  contract.  {Harding  v.  Oibhs,  125  HI.  85,  8  Am. 
St.  Rep.  345,  17  N.  E.  60.) 

The  acceptance  must  be  on  the  terms  and  within  the  time 
specified.  {Weaver  v.  Burr,  31  W.  Va.  736,  8  S.  E.  743,  3 
L.  E.  A.  94;  Schields  v.  Horbach,  30  Neb.  536,  46  N.  W.  629.) 

A  limitation  of  time  for  which  a  standing  offer  is  to  run 
is  equivalent  to  the  withdrawal  of  the  offer  at  the  end  of 
the  time  named.     {Longworth  v.  Mitchell,  26  Ohio  St.  334.) 

There  was  no  acceptance  of  the  second  proposition  varying 

,  the  terms  of  the  option  made  by  the  plaintiff,  by  Godlove 

and  Hindman,  as  required  by  sections  6007,  6009.  Revised 

Statutes.     {NUes  v.  Hancock,  140  Cal.  157,  73  Pac.  842;  New- 
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lin  V,  Hoyt,  91  Minn.  409,  98  N.  W.  323;  Piatt  v.  Butcher, 
112  Cal.  634,  44  Pac.  1060.) 

There  was  no  consideration  for  the  extension  of  time  of 
the  original  option,  and  if  there  was  an  attempted  extension 
of  said  option,  it  was  void  for  failure  of  consideration,  and 
not  being  in  writing.  {Ide  v.  Leiser,  10  Mont.  5,  24  Am.  St 
Rep.  17,  24  Pac.  695.) 

Ira  E.  Barber,  for  Respondent. 

The  statute  of  frauds  does  not  apply  where  a  case  has  been 
performed  in  whole  or  in  part.  This  court  has  frequently 
so  declared.  (Deeds  v.  Stephens ,  8  Idaho,  514,  69  Pac.  534; 
Barton. V,  Dunlap,  8  Idaho,  82,  66  Pac.  832;  Fraticis  v.  Green, 
7  Idaho,  668,  65  Pac.  362.) 

A  unilateral  writing,  in  the  way  of  an  offer,  in  case  of 
performance  becomes  bilateral  when  the  other  party  proceeds 
with  performance  and  cannot  be  withdrawn.  {Los  Angeles 
Traction  Co.  v.  Wilshire,  135  Cal.  654,  67  Pac.  1086;  Thurber 
V.  Meeves,  119  Cal.  35,  50  Pac.  1063,  51  Pac.  536;  Beckunth  v. 
Talhott,  95  U.  S.  289,  24  L.  ed.  496.) 

If  such  offer  contemplates  or  permits  acceptance  of  acts 
instead  of  a  specific  acceptance  by  words,  such  form  of  ac- 
ceptance eliminates  want  of  mutuality.  (3  Page  on  Con- 
tracts, 1616 ;  Storm  v.  United  States,  94  U.  S.  76,  24  L.  ed. 
42;  Welch  v.  Whelphley,  62  Mich.  15,  4  Am.  St.  Rep.  810, 
28  N.  W.  744.) 

Want  of  mutuality  is  no  defense,  even  in  action  of  specific 
performance,  where  the  party  not  bound  thereby  has  per- 
formed all  the  conditions  of  the  contract  ana  brought  himself 
clearly  within  its  terms.  {Bigler  v.  Baker,  40  Neb.  325,  58 
N.  W.  1026,  24  L.  R.  A.  255.  Quoted  in  Rank  v.  Garvey,  66 
Neb.  767,  92  N.  W.  1025,  99  N.  W.  666.) 

The  contract  was  executory,  and  became  mutual  and  bind- 
ing the  instant  interveners  proceeded  with  their  efforts  to 
procure  receiver's  receipt,  and  as  an  offer  to  purchase,  could 
I  not  then  be  withdrawn.     {Bowman  v.  Ayers,  2  Idaho,  465, 
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21  Pac.  405;  McCallister  v.  Safely,  65  Iowa,  719,  23  N.  W. 
139.) 

The  writing  of  February  3,  1905,  deposited  with  the  escrow 
holder  became,  upon  acceptance  of  its  conditions,  merged  into 
the  contract  between  the  parties,  and  the  contract  as  thus 
merged  and  modified  must  be  construed  as  a  whole.  {Utley 
V.  Donaldson,  94  U.  S.  29,  24  L.  ed.  54;  Crane  v.  Kild^rff,  91 
111.  567;  Brush-Swan  etc.  Co.  v.  Brush  etc.  Co.,  41  Fed.  163; 
Halsell  V.  Renfrow,  14  Okla.  674,  78  Pac.  121;  Beckwith  v. 
Talbott,  95  U.  S.  289,  24  L.  ed.  496 ;  Rtjan  v.  United  States, 
136  U.  S.  68,  34  L.  ed.  447,  10  Sup.  Ct.  Rep.  913;  Bibb  v. 
Allen,  149  U.  S.  481,  37  L.  ed.  819,  13  Sup.  Ct.  Rep.  950;  2 
Page  on  Contracts,  1116.) 

The  time  for  performance  of  a  contract  under  seal  may  be 
extended  by  a  subsequent  oral  contract.  (3  Page  on  Con- 
tracts, 1905  ed.,  1345;  McCreery  v.  Bay,  119  N.  Y.  1-7,  16 
Am.  St.  Rep.  793,  23  N.  E.  198,  6  L.  R.  A.  503.) 

The  payment  of  the  money  to  the  trustee  to  the  use  and 
benefit  of  the  interveners  was  an  affirmance  of  the  escrow 
agreement  and  option,  and  was  paid  for  the  manifest  purpose 
of  claiming  on  behalf  of  plaintiff  all  the  benefits  of  the  con- 
tract, was  a.  waiver  of  nonperformance  on  part  of  grantors,  if 
any,  as  to  patenting,  and  an  extension  of  time  in  which  to 
patent.  {Buckeye  M.  &  M.  Co.  v.  Carlson,  16  Colo.  App.  446, 
66  Pac.  168;  Flannery  v.  Eohermeyer,  46  Conn.  558,  33  Am. 
Rep.  36;  Mehen  v.  Williams,  2  Daly,  367.) 

'In  this  case  the  plaintiff  made  an  election  to  pay  on  the 
day.  This  amounts  to  waiver  and  creates  an  estoppel  as 
against  him.  (3  Elliott  on  Evidence,  2073;  Lee  v.  Temple- 
ton,  73  Ind.  315;  Steinbach  v.  Relief  Ins.  Co.,  77  N.  Y.  498, 
33  Am.  Rep.  655;  Scholey  v.  Rew,  23  Wall.  (U.  S.)  331,  23 
L.  ed.  99.) 

Where  there  is  a  mutual  modification  of  the  contract,  and 
one  party  concludes  thereafter  to  stand  on  the  letter  of  the 
contract,  he  must  notify  the  other  party.  {Eaves  v.  Cherokee 
Iron  Co.,  73  Ga.  459;  Watkinson  v.  Elsworth,  27  Conn.  209.) 

Consent  on  the  part  of  the  interveners  to  allow  the  money 
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to  remain  in  the  hands  of  the  escrow  holder,  pending  the 
issuance  of  receiver's  receipt,  was  no  waiver  of  their  rights 
to  it.  {Colorado  S.  L,  &  M.  Co.  v.  Ponick,  16  Colo.  App. 
478,  66  Pac.  458.) 

Johnson  &  Johnson,  for  Interveners. 

Performance  or  part  performance  takes  a  contract  out  of 
the  statute  of  frauds.  (Rev.  Stats.,  sec.  6008;  Bates  v.  Bab- 
cock,  95  Cal.  488,  29  Am.  St.  Rep.  133,  30  Pac.  605,  16  L.  R. 
A.  745 ;  Ryan  v,  Tomli7i$on,  39  Cal.  639 ;  McCarthy  v.  Pope, 
52  Cal.  561 ;  Coffin  v.  Bradbury,  3  Idaho,  778,  95  Am.  St.  Rep. 
37,  35  Pac.  715;  Reedy  v.  Smith,  42  Cal.  250.) 

The  objection  of  want  of  mutuality  in  a  contract  is  not 
available  where  both  parties  act  upon  the  contract.  (Bloom 
V,  Hazzard,  104  Cal.  312,  37  Pac.  1037;  Bayne  v.  Wiggins, 
139  U.  S.  215,  35  L.  ed.  144,  11  Sup.  Ct.  Rep.  521;  Ryan  v. 
United  States,  136  U.  S.  68,  34  L.  ed.  447,  10  Sup.  Ct.  Rep. 
913.) 

SULLIVAN,  J. — This  action  was  brought  by  the  appellant 
to  recover  from  the  defendant  bank  $7,000,  together  with  in- 
terest thereon,  the  principal  sum  of  which  had- been  depos- 
ited in  the  said  bank  for  the  benefit  and  use  of  the  inter- 
veners, upon  an  agreement  or  option  for  the  purchase  of  the 
Buffalo  quartz  mining  claim,  situated  in  the  Thunder  Moun- 
tain mining  district,  Idaho  county. 

On  the  third  day  of  November,  1904,  the  appellant  and 
the  interveners  entered  into  the  following  agreement: 

**  Warrens,  Idaho,  November  3,  1904. 
In  consideration  of  one  hundred  dollars,  the  receipt  of 
which  is  hereby  acknowledged,  we,  the  undersigned,  owners 
of  the  Buffalo  Quartz  Mining  Claim,  situated  on  Thunder 
Mountain,  Idaho  County,  Idaho,  hereby  agree  to  sell  said 
claim  to  F.  W.  Hunt  of  Boise,  Idaho,  for  a  price  of  seven 
thousand  ($7,000.00)  dollars,  to  be  paid  to  our  order  at  the 
Capital  State  Bank,  at  Boise,  Idaho,  on  or  before  the  3rd 
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day  of  February,  1905,  and  that  we  will  execute  and  deliver 
deeds  for  said  property  at  the  said  bank  to  said  F.  W.  Hunt, 
and  will  agree  that  the  title  to  said  property  shall  be  good, 
and  will  proceed  without  delay  to  the  survey  and  patent  of 
said  Buffalo  claim,  the  said  F.  W.  Hunt  or  assigns  to  pay 
the  costs  of  patenting  excepting  the  preliminary  survey. 

(Signed)     S.  A.  HINDMAN, 
S.   C.   GODLOVE.'' 

Thereafter,  on  the  second  day  of  December,  1904,  a  deed 
to  said  mining  claim  was  placed  in  escrow  with  the  defendant 
bank,  to  be  held  and  to  be  delivered  to  the  appellant  accord- 
ing to  the  following  instructions,  dex>osited  with  the  bank  at 
the  time  of  dei)ositing  said  deed,  to  wit : 

**  Placed  in  escrow  in  the  hands  of  the  Capital  State  Bank 
to  be  delivered  to  F.  W.  Hunt,  if  he  shall  make  all  the  pay- 
ments as  below  specified ;  otherwise,  to  be  subject  to  the  order 
of  S.  C.  Godlove  and  S.  A.  Hindman  of  Warrens,  Idaho. 

^'AGREEMENT. 

CJonsideration    $7,100.00 

Cash   paid    100.00 

Due  Feb.  3d,  1905 $7,000.00 

Due  Feb.  3,  1905,  expense  incurred  in  procuring  patent. 

**  There  will  be  no  obligation  on  the  part  of  S.  C.  Godlove 
and  S.  A.  Hindman  to  deliver  above-described  deed  unless 
payments  are  made  as  above,  time  being  the  essence  of  the 
agreement." 

On  the  third  day  of  February,  1905,  appellant  paid  into 
said  bank  $7,000  to  the  credit  of  the  interveners,  and  at  the 
same  time  delivered  to  the  bank  the  following  writing,  to  wit : 

**  Agreement  dated  November  3,  1904,  between  S.  C.  God- 
love, S.  A.  Hindman  to  F.  W.  Hunt.  Filed  at  request  of 
F.  W.  Hunt,  February  3,  1905,  to  accompany  escrow  agree- 
ment between  above  parties  dated  December  2,  1904.  To  the 
Capital  State  Bank  of  Idaho,  Ltd.  Payment  of  $7,000.00  be- 
ing made  this  3d  day  of  February,  1905,  to  S.  C.  Godlove  and 
S.  A.  Hindman  by  F.  W.  Hunt,  in  accordance  with  the  terms 
Idaho,  Vol.  12—38 
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of  said  escrow  agreement  and  said  agreement  of  November  3d, 

1904,  you  are  hereby  instructed  to  hold  said  amount  until 
Receiver's  receipt  in  application  for  patent  of  said  BuflFalo 
claim  has  been  issued.  F.  W.  HUNT." 

Thereafter  the  interveners  proceeded  with  their  applica- 
tion for  a  patent,  and  on  the  twenty-first  day  of  October, 

1905,  the  intervener  Hindman  presented  the  receiver's  final 
receipt  for  the  sum  of  $105,  that  being  in  full  payment  for 
the  area  of  land  embraced  in  said  Buffalo  lode  mining  claim. 

On  the  twenty-seventh  day  of  October,  1905,  the  appellant 
delivered  to  the  bank  the  following  notice  in  writing : 

*' Boise,  Idaho,  October  27th,  1905. 
The  Capital  State  Bank,  Boise,  Idaho : 

Gentlemen — I  hereby  notify  you  not  to  deliver  or  pay 
over  to  Godlove  &  Hindman,  or  either  of  them,  or  their  as- 
signs, the  seven  thousand  dollars  which  you  hold  in  escrow 
for  the  purchase  of  the  Buffalo  Quartz  Claim  in  Thunder 
Mountain  Mining  District,  Idaho  County,  State  of  Idaho,  as 
the  terms  of  their  contract  with  me  were  not  carried  out. 

Very  respectfully, 

P.  W.  HUNT." 

It  appears  from  the  testimony  of  the  appellant,  who  testi- 
fied at  the  trial  of  the  case,  that  if  he  failed  to  make  the  pay- 
ment of  $7,000  on  the  3d  of  February,  1905,  the  option  of 
purchase  expired;  that  he  saw  one  of  the  interveners  about 
getting  an  extension  for  the  payment  of  that  sum,  and  was 
informed  that  the  affair  was  entirely  in  the  other  intervener's 
hands,  and  whatever  he  did  in  regard  to  the  matter  would  be 
satisfactory  to  him;  that  he  failed  to  get  an  extension  of  time; 
that  the  option  would  expire  on  the  3d  of  February  if  the 
payment  was  not  made,  having  failed  to  get  an  extension  of 
time.  The  appellant  then  testified  as  follows:  ''I  went  to  the 
bank  on  the  3d  of  February  and  I  paid  this  $7,000.  At  that 
time  the  proceedings  toward  procuring  a  patent  had  not  been 
completed.  That  was  the  reason  that  I  asked  for  an  exten- 
sion of  time.     When  I  first  got  the  option,  we  talked  over 
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I 
the  patent  proceedings,  and  Mr.  Hindman  told  me  he  was 
going  right  into  Roosevelt  to  make  the  preliminary  survey  of 
the  *  Buffalo,'  and  that  it  would  take  him  only  a  few  days. 
That  he  would  come  right  out  with  his  application  for  patent ; 
it  would  be  well  under  way  and  perhaps  completed  by  the 

third  day  of  February,  1905 I  knew  this  proceeding 

had  not  been  completed  at  this  time.'' 

It  is  apparent  from  the  testimony  in  the  record  that  the 
proceedings  for  a  patent  were  not  completed  as  early  as  the 
parties  had  anticipated,  and  that  the  appellant  desired  the 
bank  to  hold  the  money  until  the  final  receiver's  receipt  was 
issued  for  the  land  included  in  the  Buffalo  lode  claim,  thus 
making  sure  of  a  perfect  title  thereto.  Apparently,  the  in- 
terveners were  satisfied  to  leave  the  money  in  the  hands  of 
the  bank,  as  requested  by  the  appellant.  They  thereafter 
procured  said  final  receipt  and  deposited  it  with  the  bank,  and 
the  bank  thereafter  turned  them  over  the  $7,000. 

There  is  some  conflict  in  the  testimony  of  the  appellant  and 
of  the  cashier  of  the  bank  as  to  conversations  had  between 
them.  The  trial  court  evidently  concluded  to  accept  the  evi- 
dence of  the  cashier  as  true,  and  made  findings  of  fact,  con- 
clusions of  law  and  entered  judgment  in  favor  of  the  bank 
and  the  interveners.  There  appears  to  be  a  substantial  con- 
flict in  the  evidence,  and  where  that  appears,  the  appellate 
court  will  not  disturb  the  judgment  of  a  trial  court. 

The  main  contention  of  counsel  for  appellant  is,  that  said 
option  expired  on  the  third  day  of  February,  1905,  as  the 
payment  of  the  said  $7,000  on  that  day  was  not  an  absolute 
payment.  From  all  of  the  evidence  in  the  case,  it  is  clear  to 
us  that  it  was  an  absolute  payment  of  the  $7,000.  The  inter- 
vener, Hindman,  testified  on  the  trial  that  he  received  a  letter 
from  the  appellant,  in  which  the  appellant  notified  him  that 
he  had  made  payment  on  the  third  day  of  February,  1905. 
The  appellant  testified  that  the  expense  of  procuring  the 
patent  was  not  paid  by  him  at  the  time  of  paying  the  $7,000 
because  the  expense  for  procuring  the  patent  was  not  known 
at  that  time.  He  also  testified  that  he  told  the  cashier  of 
the  bank  at  the  time  he  paid  the  $7,000  that  after  the  re- 
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ceiver's  receipt  for  the  Buffalo  claim  was  obtained,  he,  the 
cashier,  could  pay  it  to  Godlove  and  Hindman.  That  being 
true,  the  bank  was  fully  justified  in  paying  said  $7,000  over 
to  the  interveners,  after  the  receiver's  receipt  was  presented 
to  its  cashier. 

It  appears  from  the  testimony  that  one  of  the  interveners 
had  a  conversation  with  the  appellant  on  the  19th  of  Octo- 
ber, 1905,  in  which  the  former  informed  the  appellant  that  he 
had  received  the  final  receiver's  receipt,  and  at  that  time 
showed  the  same  to  the  appellant,  with  an  itemized  account 
of  the  expenses  or  cost  of  procuring  the  patent;  that  the  ap- 
pellant looked  them  over  and  passed  them  back  to  the  inter- 
vener and  said,  **It  seems  as  though  everything  is  all  right." 
That  at  that  time  the  appellant  informed  the  intervener  that 
he  waA  going  away  and  would  like  it  if  the  interveners  did 
not  make  a  demand  on  the  bank  for  the  money  before  he  re- 
turned; that  the  appellant  also  said  that  it  took  so  much 
time  to  get  the  receiver's  receipt  that  he  thought  there  ought 
to  be  some  concession  made  to  him,  but  did  not  say  just  what 
he  wanted.  The  intervener  saw  the  appellant  again  on  the 
following  Monday  or  Tuesday,  and  told  him  that  he  wanted 
to  go  down  to  the  bank  and  straighten  the  matter  up ;  that 
appellant  informed  him  that  he  would  like  to  have  a  discount 
of  ten  per  cent  and  the  cost  of  the  patent  remitted ;  and  the 
intervener  replied  that  they  had  fulfilled  their  contract  and 
were  entitled  to  their  money  without  any  discount  or  con- 
cession of  any  kind.  Thereafter  he  had  another  conversation 
with  the  appellant,  and  appellant  offered  to  straighten  the 
thing  up  and  release  the  money  in  the  bank  if  he  would  give 
him  $100  and  the  cost  of  the  patent,  and  the  intervener  re- 
plied **that  he  could  do  that." 

The  cashier  of  the  bank  testified  as  a  witness  on  behalf  of 
the  appellant,  and  testified  that  the  final  receiver's  receipt 
was  filed  and  deposited  with  him  on  the  21st  or  22d  of  Octo- 
ber, 1905,  when  one  of  the  interveners  came  to  the  bank  and 
produced  the  final  receiver's  receipt,  and  asked  for  a  com- 
pletion of  the  agreement  in  accordance  with  the  escrow  agree- 
ment.   The  cashier  replied  that  ''he  would  rather  see  the  ap- 
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pellant,  and  for  them  to  come  in  together" ;  and  shortly  there- 
after he  saw  the  appellant  and  informed  him  that  said  inter- 
vener was  in  the  city,  and  had  presented  the  receiver's 
receipt;  that  the  cashier  went  and  got  the  papers  and  said 
to  the  appellant  that,  **  under  the  circumstances,  he  sAw  noth- 
ing to  do  but  to  comply  with  the  agreement  and  pay  the 
money'';  that  appellant  agreed  with  him;  that  appellant  said 
to  the  cashier,  **that  if  the  envelope  (on  which  was  written 
the  escrow  agreement)  could  just  be  lost  some  way,  that  might 
afford  some  relief";  that  in  a  conversation  with  appellant 
he  expressed  a  desire  to  get  some  allowance  made  on  the  part 
of  the  intervener,  in  the  nature  of  a  concession,  and  he  had 
about  twelve  conversations  with  appellant  during  a  term  of 
about  two  weeks  in  regard  to  the  matter,  and  clearly  indi- 
cated a  desire  to  get  some  concessions  from  the  interveners 
and  requested  the  cashier  to  defer  the  matter  along  from  day 
to  day;  and  the  cashier  did  so,  hoping  that  the  matter  would 
be  amicably  adjusted;  that  he  thereafter  submitted  the  mat- 
ter to  his  attorney,  who  investigated  the  matter,  and  advised 
him  to  pay  the  money  over  to  the  interveners,  and  the  money 
was  paid  over.  The  witness  further  testified  that  he  knew 
that  appellant  was  trying  to  get  some  concessions  for  the  in- 
terveners, but  when  he  found  the  money  had  been  paid  in 
accordance  with  the  instructions,  about  the  first  remark  he 
made  to  the  cashier  was  as  follows:  **I  could  have  had  some- 
thing over  $200."  Thus  intimating  that  he  could  have  pro- 
cured some  concessions,  if  the  payment  had  not  been  made 
at  that  time. 

It  is  clear  to  me,  from  the  foregoing,  that  the  appellant 
considered  the  transaction  closed  and  was  endeavoring  to 
get  some  concessions.  It  is  contended  by  counsel  for  the  ap- 
pellant that  the  payment  of  the  money  on  February  3d,  with 
instructions  not  to  pay  it  over  until  the  receiver's  final  re- 
ceipt was  filed  with  the  bank,  was  a  change  in  the  escrow. 
Conceding,  for  the  sake  of  argument,  that  that  was  so,  the 
consent  of  the  interveners  to  allow  the  money  to  remain  in 
the  hands  of  the  escrow  holder,  pending  the  issuance  of  the 
receiver's  receipt,  was  no  waiver  of  their  rights.    However, 
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as  we  view  it,  the  money  was  absolutely  paid  on  the  third 
day  of  February,  1905.  The  writing  of  February  3d  depos- 
ited in  escrow  became,  upon  acceptance  of  its  conditions  by 
the  interveners,  merged  in  the  contracts  between  the  parties, 
and  the  contracts  thus  merged  and  modified  must  be  oon- 
strued  as  a  whole.  (Utley  v.  Donaldson,  94  U.  S.  29,  24  L. 
ed.  54.)  All  the  writings  connected  with  this  transaction 
may  be  construed  together  as  one  contract.  It  is  clear  that 
the  interveners  consented  to  leave  the  money  on  deposit  un- 
til the  receiver's  receipt  was  finally  obtained.  And  there- 
after said  receipt  was  obtained  and  the  money  paid.  The 
consent  of  the  interveners  to  not  withdraw  the  money  until 
the  receiver's  receipt  was  obtained  amounted  to  a  contract 
between  the  parties  that  the  sale  was  completed,  and  that 
the  costs  of  procuring  the  patent  would  be  paid  when  the 
Amount  was  ascertained.  The  interveners  fully  carried  out 
their  part  of  the  contract,  and  the  appellant  carried  out  his 
to  the  extent  of  paying  the  $7,000,  and  was  bound  to  pay 
the  cost  of  procuring  the  patent  when  that  amount  was  ascer- 
tained. The  object  of  appellant  in  wanting  the  money  to 
remain  in  the  bank  until  the  receiver's  final  receipt  was  ol)- 
tained  is  apparent,  and  when  such  receipt  was  received,  it  is 
apparent  that  the  appellant  desired  to  get  some  concessions 
from  the  interveners.  It  was  for  that  purpose  that  the  ap- 
pellant asked  the  bank  to  delay  payment  from  day  to  day. 

I  think,  under  the  facts  of  this  case,  the  interveners  are 
entitled  to  recover  from  the  appellant  the  cost  of  procuring 
the  patent  to  said  mining  claim.  The  judgment,  therefore, 
must  be  affirmed,  and  it  is  so  ordered,  with  costs  in  favor  of 
the  respondents. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 

ON  REHEARING. 

(January  5,  1907.) 

3.  Where,  under  an  agreement  for  purchase  of  a  mining  claim,  H. 
agreed  to  pay  the  cost  of  procuring  a  patent  to  said  mining  claim, 
and  H.  and  G.  proceeded  and  procured  the  patent,  and  accepted 
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the  purchase  price  from  the  escrow  holder,  and  declined  to  return 
the  same  to  H.  on  his  taking  the  position  that  they  had  not  fulfilled 
their  agreement.  Held,  that  H.  was  entitled  to  his  deed  from  the 
grantors  and  legally  relieved  from  the  payment  of  any  further  sum. 
(Syllabus  by  the  court.) 

AILSHIE,  J. — ^A  rehearing  was  granted  in  this  ease  on  the 
question  of  the  liability  of  appellant  Hunt  to  pay  the  sum 
of  $439.65,  the  expenses  incurred  by  the  interveners  in  patent- 
ing the  mining  claims  over  which  this  litigation  arose.  After 
hearing  the  case  reargued,  and  a  further  consideration  there- 
o.f,  we  are  satisfied  that  the  original  opinion  should  be  modi- 
fied to  the  extent  of  holding  that  the  appellant  is  not  liable 
for  this  expense  of  patent  proceedings.  Conceding  that  the 
agreement  of  February  3,  1905,  was  continued  in  force,  we 
are  still  confronted  with  this  proposition :  Under  the  original 
contract  the  $7,000,  and  also  the  expense  of  procuring  a 
patent,  was  made  payable  at  the  same  time  and  place ;  name- 
ly, at  the  Capital  State  Bank,  Boise,  Idaho,  on  February  3. 
1905.  Time  was  made  the  essence  of  the  agreement.  The 
payment  of  the  $7,000  was  not  a  fuU  pajonent  of  the  sum 
due  on  February  3d,  or  upon  the  date  to  which  that  payment 
was  extended.  On  the  other  hand,  a  receipt  and  acceptance 
by  the  grantors  of  the  amount  paid,  and  their  refusal  to  re- 
turn or  surrender  the  same,  entitled  the  appellant  Hunt  to 
the  deed,  and  legally  relieved  him  from  the  pajonent  of  any 
further  sum.  The  interveners  had  the  right  to  reject  the 
payment  until  the  same  was  made  in  full,  including  both  the 
$7,000  and  the  expense  of  patent  proceedings.  Under  the 
conditions  and  circumstances  surrounding  this  transaction, 
we  do  not  think  the  grantors  could  accept  a  partial  payment 
of  a  sum  that  it  had  been  agreed  should  be  paid  at  a  given 
time  and  place,  and  still  withhold  the  deed  and  compel  the 
grantee  to  pay  the  balance  before  receiving  the  deed.  It 
would  be  otherwise  if  these  sums  constituted  separate  in- 
stallments or  had  been  payable  at  different  times.  In  that 
case  the  grantors  might  receive  and  accept  one  payment,  and 
upon  failure  of  the  grantee  to  make  any  subsequent  payment 
according  to  the  terms  of  the  escrow,  declare  the  forfeiture 
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provided  by  the  agreement  and  still  retain  the  deed.  The 
former  opinion  of  this  court  will  be  modified  as  above  indi- 
cated, and  the  cause  is  hereby  remanded  to  the  trial  court, 
with  direction  that  the  original  decree  entered  herein  be  modi- 
fied in  accordance  with  the  views  herein  expressed,  to  the 
effect  that  the  interveners,  Gk)dlove  and  Hindman,  be  allowed 
to  retain  the  money  deposited  by  appellant  with  the  respond- 
ent bank,  and  by  the  bank  paid  to  them,  and  that  the  deed 
for  the  mining  property  mentioned  and  described  be  deliy- 
ered  to  appellant,  and  that  no  judgment  be  entered  against 
appellant  for  or  on  account  of  expenses  incurred  in  procur- 
ing patent. 

Appellant  and  interveners  will  each  pay  their  own  costs 
incurred  on  this  appeal  and  the  respondent  bank's  costs  will 
be  divided  equally  between  appellant  and  interveners. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(November  3,  1906.) 

J.  J.  DONOVAN  et  al.,  Appellants,  v.  A.  B.  MILLER  et  al., 
Respondents. 
[88   Pac.   82.] 

Enjoining  and  Bksteaining  Enforcement  or  Judomknt— Nk- 
LiQENCE,  Mistake  and  Unskillfulness  or  Attorneys — Nmlect 
TO  Plead  Defenses — ^Perjury — ^Discovery  of — Reasonable  Dil- 
igence. 

1.  A  court  of  equity  wiU  not  grant  an  injunction  to  restnin 
the  enforcement  of  a  judgment  at  law  on  the  grounds  of  want  of 
consideration  or  that  the  contract  sued  on  is  against  public  poliey, 
where  the  defendant,  through  negligence  of  his  attorneys,  fails 
to  set  up  such  defenses. 

2.  Where  a  defendant  fails  to  interpose  all  of  his  defensei 
in  the  trial  court  and  judgment  goes  against  him,  a  court  of 
equity  will  not  restrain  enforcement  of  such  judgment  on  the 
ground  of  the  failure  or  negligence  of  his  attorneys  to  interpose 
such  defenses. 

3.  Courts  will  not  relieve  against  a  judgment  in  an  independent 
suit  for  mere  mistakes  at  law. 
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4.  The  erroneous  advice  of  an  attorney  is  not  such  a  mistake 
as  will  entitle  a  party  to  relief  from  a  judgment. 

5.  A  court  of  equity  will  not  restrain  the  enforcement  of  a 
judgment  at  law  on  the  ground  of  perjury  or  fraud  in  obtaining 
it,  unless  such  fraud  is  extrinsic  or  collateral  to  the  question 
examined  and  determined  in  the  action. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  Kootenai  County.  Hon.  Ralph  T.  Morgan, 
Judge. 

Action  to  restrain  the  enforcement  of  a  judgment  at  law. 
Judgment  on  demurrer  for  the  defendants.    Affirmed. 

Charles  L.  Heitman,  for  Appellants. 

It  must  be  conceded,  under  the  allegations  of  the  complaint, 
taken  as  confessed  by  the  demurrer,  that  the  judgment  which 
respondent  Miller  obtained  against  appellants,  the  enforce- 
ment and  collection  of  which  is  sought  to  be  permanently  en- 
joined and  to  be  vacated  and  set  aside,  was  obtained  by 
fraud  on  the  part  of  respondent  Miller. 

A  judgment  is  subject  to  attack  by  original  bill  for  fraud, 
even  after  judgment  in  the  appellate  court.  (Kingsbury  v. 
Buckner,  134  U.  S.  650,  33  L.  ed.  1047,  10  Sup.  Ct.  Rep.  638.) 

The  complaint  shows  (1)  that  appellants  had  a  cause  of 
action  and  lost  it;  (2)  that  such  loss  occurred  because  they 
were  prevented  from  presenting  their  defense,  or  having  it 
properly  considered,  either  through  fraud,  accident,  or  mis- 
take ,  and  other  sufficient  grounds  justifying  the  interposition 
of  equity;  (3)  that  unless  they  secure  relief  in  equity,  they 
will  be  without  adequate  remedy.  (Little  Rock  Co.  v.  Well, 
61  Ark.  354,  54  Am.  St.  Rep.  216,  and  note,  33  S.  W.  1057, 
30  li.  R.  A.  560.) 

In  the  case  at  bar  appellants  were  prevented  from  present- 
ing their  defense  by  the  mistake  or  the  negligence  of  their  at- 
torneys. They  were  prevented  from  having  their  defense 
properly  considered  by  the  fraud  and  perjury  on  behalf  of 
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respondent  Miller.  {Erie  R.  R,  Co.  v.  Ramsey ,  45  N.  Y.  637; 
Story's  Equity  Jurisprudence,  sees.  875,  884.) 

Courts  of  law  are  not  to  be  used  by  parties  in  perfecting, 
through  the  forms  of  law,  the  ruin  of  a  party  who  has  em- 
ployed a  negligent  or  unworthy  attorney.  {People  v.  Mayor, 
11  Abb.  Pr.  66.) 

The  attempt  of  appellants  to  make  their  defense  proved 
unavailing  through  fraud,  accident  and  mistake,  which  are 
sufficient  grounds  to  induce  the  action  of  a  court  of  equity. 
{Burton  v.  Hynson,  14  Ark.  32;  Parnell  v.  Hahn,  61  Cal.  131; 
Preston  v,  Ricketts,  91  Mo.  320,  2  S.  W.  793:  St.  Louis  v. 
Schulenherg  etc.  Co.,  98  Mo.  613,  12  S.  W.  248;  Curtis  v. 
Cesne,  1  Ohio,  432;  Winpenny  v.  Winpenny,  92  Pa.  St.  440; 
Bias  V,  Vickers,  27  W.  Va.  456;  Hendrickson  v.  Hinkley,  17 
How.  443,  15  L.  ed.  123.) 

Edwin  McBee,  for  Respondents. 

"Courts  of  equity  will  only  interfere  to  enjoin  a  judgment 
at  law  rendered  against  a  party  by  reason  of  fraud  or  acci- 
dent, unmixed  with  any  fault  or  negligence  of  himself  or  his 
agents.'*     {Phelps  v.  Peahody,  7  Cal.  50.) 

An  injunction  will  not  be  sustained  to  stay  proceedings  un- 
der a  judgment  obtained  by  neglect  of  a  party  or  counsel 
where,  if  the  neglect  were  excusable,  full  relief  might  have 
been  had  on  motion  in  the  original  action.  {Borland  v. 
Thornton,  12  Cal.  440.) 

Where  a  party  moves  for  a  new  trial  and  fails,  he  cannot, 
on  the  same  facts,  go  into  equity  and  enjoin  the  judgment 
rendered.     {Collins  v.  Butler,  14  Cal.  223.) 

A  judgment  cannot  be  attached  on  account  of  material  of 
which  a  defendant  might  have  availed  himself  in  the  original 
action,  when  there  is  no  proof  of  fraud  or  surprise.  {Weir 
V.  Vail,  65  Cal.  466,  4  Pac.  422.)  A  judgment  at  law  will  be 
set  aside  on  the  ground  of  fraud  only  when  the  fraud  was 
practiced  in  the  act  of  obtaining  the  judgment,  and  the  party 
against  whom  it  was  rendered  and  his  counsel  are  free  from 
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negligence.     {ZeUerbach  v.  Allenberg,  67  Cal.  296.  7  Pac. 
90S;  Ede  V.  Hazen,  61  Cal.  360.) 

**  Perjured  testimony  procured  by  bribery  on  the  part  of 
the  successful  party  is  not  ground  for  setting  aside  a  decree, 
although  there  is  a  reasonable  certainty  that  the  result  of  a 
new  trial  would  be  different."  (Pico  v.  Cohn,  91  CaL  129, 
25  Am.  St.  Bep.  159,  25  Pac.  971,  27  Pac.  537,  13  L.  B.  A. 
336.) 

A  judgment  will  not  be  vacated  for  perjury  where  one  of 
the  defendants  in  an  action  on  a  promissory  note  falsely  tes- 
tified that  he  signed  as  surety  only.  (McDougal  v.  Walling, 
21  Wash.  478,  75  Am.  St.  Rep.  849,  58  Pac.  669.)  A  judg- 
ment will  not  be  set  aside  on  an  original  bill  on  the  ground 
that  it  was  founded  upon  a  fraudulent  intendment  or  per- 
jured evidence  when  there  were  no  hindrances  besides  the 
negligence  of  the  defendants  in  presenting  the  defense  in  the 
first  suit.     {Brooks  v.  O'Haro,  8  Fed.  529,  2  McCrary,  644.) 

**The  frauds  of  which  a  bill  to  set  aside  a  judgment  or  a 
decree  between  the  same  parties,  rendered  by  a  court  of  com- 
petent jurisdiction,  will  be  sustained,  are  those  which  are 
intrinsic  or  collateral  to  the  matter  tried,  and  not  a  fraud 
which  was  in  issue  in  the  former  suit.''  {United  States  v. 
Throckmorton,  98  U.  S.  61,  25  L.  ed.  93.) 

An  injunction  will  not  be  granted  against  a  judgment  on 
account  of  misconduct  of  counsel,  where  the  remedy  at  law 
by  a  motion  to  vacate  the  judgment  would  have  afforded  relief. 
{Cowley  V,  Northern  Pac,  R,  R.  Co.,  46  Fed.  325.)  Ignor- 
ance or  mismanagement  of  the  case  by  the  attorney  will  not 
authorize  relief  by  injunction  against  a  judgment  at  law, 
{Winchester  v.  Orosvenor,  48  111.  517;  Lowe  v.  Hamilton,  132 
Ind.  406,  31  N.  E.  1117 ;  Mouser  v.  Harmon,  96  Ky.  591,  29 
S.  W.  448.)  The  mistake  of  an  attorney  in  pleading  will  not 
authorize  an  injunction  against  the  judgment.  {Oreen  v, 
Robinson,  5  How.  (Miss.)  80;  Hambrick  v.  Crawford,  55  Qa. 
335 ;  Owens  v.  Ranstead,  22  111.  161 ;  United  States  Bank  v. 
Daniel,  12  Pet.  (37  U.  S.)  32,  9  L.  ed.  989.)  The  general 
rule  is  that  parties  are  not  entitled  to  relief  from  a  judgment 
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entered  against  them  on  account  of  the  negligence  of  their 
counsel.  (Jones  v.  Vane,  11  Idaho,  353,  83  Pac.  110 ;  Haight 
V.  Oreen,  19  Cal.  118;  Smith  v.  Tunsted,  56  Cal.  175;  Quinn 
V.  Wetherhee,  41  Cal.  247;  MulhoUand  v.  Hindman,  19  Cal. 
605 ;  Ekel  v.  Swift,  47  Cal.  619. )  It  is  well  settled  that  equity 
will  not  relieve  against  a  judgment  at  law  on  account  of  any 
ignorance,  unskillfulness  or  mistake  of  the  party's  attorney 
(unless  caused  by  the  opposite  party),  nor  for  counsel's  neg- 
ligence or  inattention.  The  fault  in  such  cases  is  attributed 
to  the  party  himself.     (1  Black  on  Judgments,  sec.  375.) 

SULLIVAN,  J. — This  suit  in  equity  was  brought  to  re- 
strain and  enjoin  the  collection  of  a  certain  judgment  in  the 
case  of  Milter  v,  Donovan  et  al,,  11  Idaho,  545,  83  Pac.  608. 
Reference  is  here  made  to  the  facts  of  that  case  as  stated  in 
the  opinion,  and  we  shall  not  repeat  them  here.    It  is  suffi- 
cient to  say  that  this  suit  was  brought  to  restrain  and  enjoin 
the  collection  of  the  judgment  entered  in  that  case,  and  is 
based  on  the  following  grounds  alleged  in  the  complaint,  to 
wit:  1.  That  there  was  a  total  want  of  consideration  for  the 
contract  for  the  purchase  of  the  sawlogs  mentioned  in  the 
complaint  in  the  original  action,  for  the  reasons  that  no  part 
of  said  logs  were  ever  delivered,  and  that  said  logs  were  seized 
by  agents  of  the  United  States  government  under  the  claim 
that  they  were  cut  in  violation  of  the  laws  of  Congress  upon 
the  public  domain.     2.  That  the  attorneys  of  the  defendants 
in  that  action,  who  are  appellants  here,  by  their  negligence 
and  unskillfulness  or  by  reason  of  their  reliance  upon  certain 
decisions  of  courts  of  last  resort,   neglected  and  failed  to 
frame  the  answer  of  the  appellants  to  the  complaint  in  that 
action  in  such  skillful  and  comprehensive  manner  as  would 
enable  them  on  the  trial  of  the  case  to  properly  present  their 
several  defenses,   and  that  such  neglect  and  unskillfulness 
was  conmiitted  in  opposition  to  the  positive  instructions  of 
appellants,  and  that  it  would  be  contrary  to  good  conscience 
and  to  justice  to  make  appellants  suffer  by  reason  of  such 
neglect  and  unskillfulness.    It  is  also  alleged  that  the  evi- 
dence in  that  case  on  behalf  of  this  respondent  was  false, 
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fraudulent  and  perjured  in  certain  particulars  which  are  set 
out  in  the  complaint,  and  the  prayer  was  that  the  respond- 
ent be  restrained  and  enjoined  from  collecting  that  judgment. 
A  general  demurrer  was  interposed  to  the  complaint  and  sus- 
tained by  the  court.  A  general  demurrer  admits  the  facts 
properly  pleaded.  Then  the  question  for  decision  is:  Does 
the  complaint  state  a  cause  of  action  ? 

Counsel  for  appellants  bases  his  claim  for  equitable  relief 
upon  three  grounds,  to  wit :  1.  Want  of  consideration  for  the 
contract  sued  on  and  that  it  is  against  public  policy;  2.  The 
negligence  and  unskillfulness  of  the  attorneys  for  appellant  in 
the  original  suit;  and  3.  False  testimony  given  on  the  trial. 

1.  As  to  want  of  consideration  for  the  contract  sued  on 
and  its  being  against  public  policy:  If  there  was  a  want  of 
consideration  or  the  contract  was  against  public  policy,  the 
defendants  certainly  knew  it  at  the  time  they  answered  in  the 
original  suit.  It  was  their  duty  if  they  relied  upon  that  as  a 
defense  to  have  plead  it  in  the  original  action.  Want  of  con- 
sideration in  a  contract  will  not  warrant  a  court  of  equity  in 
enjoining  the  collection  of  a  judgment  at  law.  If  the  logs  in 
controversy  were  not  delivered  to  the  appellants  at  the  time 
the  original  suit  was  brought,  they  certainly  knew  that  fact 
and  should  have  pleaded  it  in  that  action.  In  Green  v.  Rob- 
inson, 5  How.  (Miss.)  80,  it  was  held  that  equity  would  not 
grant  a  new  trial  on  the  ground  that  the  contract  was  against 
public  policy,  where  the  defendant,  through  negligence,  failed 
to  make  that  defense  at  law. 

2.  It  is  contended  that  the  defendants  were  prevented  from 
making  and  preparing  a  full  and  complete  defense  by  reason 
of  the  negligence  and  unskillfulness  of  their  attorneys,  and 
it  is  alleged  in  the  complaint  of  what  such  negligence  and 
unskillfulness  consisted.  It  is  alleged  they  mistook  the  law 
and  concluded  that  they  could  establish  certain  defenses  with- 
out pleading  them.  V/e  think  it  is  well  established  that  a 
mistake  or  unskillfulness  of  an  attorney  is  not  sufficient  to 
authorize  an  injunction  to  issue  to  restrain  the  enforcement 
of  a  judgment  at  law.  In  the  case  at  bar  it  is  alleged  that 
the  appellants  failed  to  interpose  all  of  their  defenses  in  the 
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trial  court,  but  that  is  not  cause  for  an  interposition  of  a 
court  of  equity.  (Hambrick  v,  Crawford,  55  Ga.  335;  Owens 
V.  Ramstead,  22  111.  161.)  It  was  held  in  United  States  Bank 
V.  Daniel,  12  Pet.  (37  U.  S.)  32,  9  L.  ed.  989,  that  courts  will 
not  relieve  for  mere  mistakes  at  law. 

It  was  held  by  this  court  in  Jones  v.  Vane,  11  Idaho,  353, 
82  Pac.  110,  that,  as  a  general  rule,  parties  are  not  entitled  to 
relief  from  a  judgment  entered  against  them  on  account  of 
the  negligence  of  their  counsel.  However,  that  decision  was 
by  a  divided  court  upon  the  point  whether  the  complaint  in 
that  action  stated  a  cause  of  action.  In  that  case  the  allega- 
tions of  the  complaint  showed  that  the  attorney  had  betrayed 
his  client.  In  Lowe  v.  Hamilton,  132  Ind.  406,  31  N.  E.  1117, 
it  was  held  that  the  erroneous  advice  of  an  attorney  is  not 
such  a  mistake  ss  will  entitle  the  client  to  relief  from  a  judg- 
ment. In  1  Black  on  Judgments,  section  375,  the  author 
states  as  follows:  **It  is  well  settled  that  equity  will  not  re- 
lieve against  a  judgment  at  law  on  account  of  any  ignorance, 
unskillfulness  or  mistake  of  the  party's  attorney  (unless 
caused  by  the  opposite  party),  nor  for  counsel's  negligence  or 
inattention.  The  fault  in  sucTi  cases  is  attributed  to  the 
party  himself.  Thus,  the  neglect  of  an  attorney  to  plead  a 
proper  and  valid  defense  ....  whereby  a  judgment  is 
wrongfully  obtained  against  the  client,  furnishes  no  ground 
for  relief  against  the  judgment."  The  author  in  the  same 
section  states  that  there  are  a  few  exceptions  to  the  general 
rule  to  be  discovered  in  the  books  and  refers  to  an  early  case 
in  Tennessee  and  cases  in  New  York,  and  concludes  his  state- 
ment as  follows :  *  *  With  a  fine  spirit  of  humanity,  but  with  lit- 
tle regard  for  the  settled  principles  of  law,  they  declare  that 
they  will  not  suffer  a  client  to  be  ruined  because  he  has  em- 
ployed an  incompetent  or  unworthy  attorney."  We  conclude 
that  the  allegations  in  the  complaint  of  the  negligence  and 
unskillfulness  of  the  attorney  do  not  state  a  cause  of  action. 

As  to  the  third  error  assigned :  It  is  well  settled  that  a  suit 
in  equity  may  be  maintained  to  enjoin  or  restrain  the  en- 
forcement of  a  judgment  that  has  been  obtained  by  fraud  or 
perjured  evidence  under  certain  facts  and  circumstances.     It 
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is  laid  down  in  Phelps  v.  Peabody,  7  Cal.  50,  that  courts  of 
equity  will  only  interfere  to  enjoin  a  judgment  at  law  ren- 
dered against  a  party  by  reason  of  fraud  or  accident  un- 
mixed with  any  fault  or  negligence  of  himself  or  his  agents. 
(See,  also,  ZeUerbach  v.  Allenburg,  67  Cal.  296,  7  Pac.  908.) 
The  case  of  Pico  v,  Cohn,  91  Cal.  129,  25  Am.  St.  Rep.  159, 
27  Pac.  537,  13  L.  B.  A.  336,  is  a  well-considered  case.  To  it 
is  attached  an  exhaustive  note  by  Mr.  Freeman.  In  that  case 
the  superior  court  sustained  a  general  demurrer  to  the  com- 
plaint as  was  done  in  the  case  at  bar,  and  gave  judgment  for 
the  defendants,  from  which  judgment  that  appeal  was  taken. 
The  facts  of  that  case  are  clearly  stated  therein  by  Chief  Jus- 
tice Beatty.  It  appears  that  a  witness  by  the  name  of  John- 
son had  full  knowledge  of  the  transaction  involved  in  that 
action,  and  had  made  certain  statements  concerning  it  to  the 
effect  that  the  transaction  between  the  plaintiff  and  defend- 
ant was  a  loan  and  mortgage,  and  not  a  sale.  The  plaintiff 
called  him  as  witness  on  the  first  trial  of  the  action,  and  he 
testified  that  the  transaction  sued  on  was  an  absolute  sale 
instead  of  a  loan  and  mortgage,  as  he  had  before  stated.  It 
thereafter  appeared  that  the  defendant  Cohn  had  paid  the 
witness  $2,000  to  so  testify,  and  it  was  held  by  the  court  on 
appeal  that  it  sufficiently  appeared  from  the  allegations  of 
the  complaint  that  upon  proof  of  the  facts  therein  stated 
there  was  reasonable  certainty  that  the  plaintiff  would,  upon 
another  trial,  gain  his  cause.  The  court  then  asks  the  ques- 
tion: ''Such  being  the  case,  is  plaintiff  entitled  to  a  decree 
vacating  and  annulling  the  former  decree  on  the  ground  that 
it  was  procured  by  fraud?*'  and  said:  ** After  a  careful  and 
extended  examination  of  the  authorities  we  are  constrained  to 
answer  this  question  in  the  negative.  That  a  former  judg- 
ment may  be  set  aside  for  some  frauds  there  can  be  no  ques- 
tion, but  it  must  be  a  'fraud  extrinsic  or  collateral'  to  the 
questions  examined  and  determined  in  the  action.  And  we 
think  it  is  settled  beyond  controversy  that  a  decree  will  not 
be  vacated  merely  because  it  was  obtained  by  forged  docu- 
ments or  perjured  testimony.  The  reason  of  the  rule  is  that 
there  must  be  an  end  of  litigation,  and  when  parties  have 
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once  submitted  a  matter  or  have  had  an  opportunity  of  sub- 
mitting it  for  investigation  and  determination,  and  when  they 
have  exhausted  every  means  for  review  or  determination  in 
the  same  proceeding,  it  must  be  regarded  as  final  and  con- 
clusive, unless  it  can  be  shown  that  the  jurisdiction  of  the 
court  has  been  imposed  upon,  or  that  the  prevailing  party,  by 
some  extrinsic  or  collateral  fraud,  has  prevented  a  fair  sub- 
mission of  the  controversy.  What,  then,  is  an  extrinsic  or 
collateral  fraud,  within  the  meaning  of  this  rule?  Among 
the  instances  given  in  the  books  are  such  as  these:  Keeping 
the  unsuccessful  party  away  from  court  by  a  false  promise 
of  compromise,  or  purposely  keeping  him  in  ignorance  of  the 
suit;  or  where  an  attorney  fraudulently  pretends  to  repre- 
sent a  party,  and  connives  at  his  defeat,  or,  being  regularly  em- 
ployed, corruptly  sells  out  his  client's  interest.  (United 
States  V.  Throckmorton,  98  U.  S.  65,  66,  25  L.  ed.  96.)  In  all 
such  instances  the  unsuccessful  party  is  really  prevented  by 
the  fraudulent  contrivance  of  his  adversary  from  having  a 
trial;  but  when  he  has  had  a  trial,  he  must  be  prepared  to 
meet  and  expose  perjury  then  and  there.  He  knows  that  a 
false  claim  or  pretense  can  be  supported  in  no  other  way ;  that 
the  very  object  of  the  triaJ  is,  if  possible,  to  ascertain  the 
truth  from  the  conflict  of  the  evidence,  and  that,  nece^arily, 
the  truth  or  falsity  of  the  testimony  must  be  determined  in 
deciding  the  issue.  The  trial  is  his  opportunity  for  making 
the  truth  appear.  If,  unfortunately,  he  fails,  being  over- 
borne by  perjured  testimony,  and  if  he  likewise  fails  to  show 
the  injustice  that  has  been  done  him  on  motion  for  a  new 
trial,  and  the  judgment  is  affirmed  on  appeal,  he  is  without 
remedy.  The  wrong,  in  such  case,  is  of  course  a  most  griev- 
ous one,  and  no  doubt  the  legislature  and  the  courts  would 
be  glad  to  redress  it  if  a  rule  could  be  devised  that  would  rem- 
edy the  evil  without  producing  mischiefs  far  worse  than  the 
evil  to  be  remedied.  Endless  litigation,  in  which  nothing  was 
ever  finally  determined,  would  be  worse  than  occasional  mis- 
carriages of  justice ;  and  so  the  rule  is,  that  a  final  judgment 
cannot  be  annulled  merely  because  it  can  be  shown  to  have 
been  based  on  perjured  testimony;  for  if  this  could  be  done 
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once,  it  could  be  done  again  and  again  ad  infinitum,*'  In 
that  case  Chief  Justice  Beatty  holds  that  a  former  judg- 
ment may  be  set  aside  for  **some  frauds/'  but  it  must  be  a 
fraud  "extrinsic  or  collateral"  to  the  questions  examined  and 
determined  in  the  action.  The  learned  chief  justice  then  asks 
the  question;  **What,  then,  is  an  extrinsic  or  collateral  fraud 
within  the  meaning  of  this  rule?"  and  refers  to  instances 
given  in  the  books  such  as  keeping  the  unsuccessful  party 
away  from  court  by  a  false  promise  of  a  compromise,  or  pur- 
posely keeping  him  in  ignorance  of  the  suit,  or  where  an  at- 
torney fraudulently  pretends  to  represent  a  party  or  con- 
nives at  his  defeat,  or  being  regularly  employed,  corruptly 
sells  out  his  client's  interest.  He  does  not  attempt  to  state  all 
the  frauds  ** extrinsic  or  collateral"  to  the  question  examined 
and  determined  in  an  action  for  which  a  suit  in  equity  may  be 
maintained  to  restrain  the  enforcement  of  a  judgment  at 
law,  but  only  mentions  some  of  them.  As  we  view  it,  the 
most  important  and  decisive  case  upon  the  question  under 
consideration  is  that  of  United  States  v.  Throckmorton, 
supra,  in  which  the  opinion  was  prepared  by  Mr.  Justice 
Miller.  That  was  a  bill  in  chancery  in  the  circuit  court  of 
the  United  States  for  the  District  of  Columbia  for  the  pur- 
pose of  setting  aside  a  decree  of  confirmation  of  a  Mexican 
grant.  The  fraud  alleged  in  the  bill  was  that  Richardson,  in 
whose  favor  the  decree  of  confirmation  was  had,  during  the 
pendency  of  the  proceedings  for  confirmation,  obtained  from 
the  governor  of  California  his  signature  to  the  grant,  and 
falsely  antedated  it  so  as  to  impose  on  the  court  the  belief 
that  it  was  made  while  that  governor  had  the  power  to  make 
it,  and  in  support  of  said  false  document  Richardson  procured 
and  filed  therewith  the  depositions  of  perjured  witnesses.  A 
demurrer  to  the  bill  was  sustained  and  judgment  was  there- 
upon entered  dismissing  it.  Said  circuit  court,  in  rendering 
its  decision,  held  that  the  frauds  alleged  in  that  bill  were  not 
such  ** extrinsic  and  collateral"  acts  as  would  justify  the  in- 
terference of  equity  with  the  decree  of  confirmation,  and  the 
court  mentions  some  of  such  extrinsic  and  collateral  acts 
for  which  a  suit  in  equity  may  be  maintained,  to  wit,  keeping 
Idaho,    Vol.    12—39 
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the  adversary's  witnesses  away;  secreting  or  purloining  his 
testimony;  or,  if  the  citation  to  him  be  given  under  such  cir- 
cumstances as  to  defeat  its  purpose,  and  the  court  says:  "Any 
conduct  of  the  kind  mentioned  would  tend  to  prevent  a  fair 
trial  on  the  merits  and  thus  to  deprive  the  party  of  his  rights, 
so  if  the  judge  sit  when  disqualified  from  interest,  or  consan- 
guinity; if  the  litigation  be  collusive;  if  the  parties  be  ficti- 
tious, or  if  the  real  party  affected  be  falsely  stated  to  be  be- 
fore the  court,  the  judgment  recovered  may  be  set  aside  or 
its  enforcement  restrained."  Mr.  Justice  Miller,  after  stat- 
ing the  facts,  learnedly  discusses  the  question  under  consider- 
ation, and  reviews  and  comments  upon  many  cases  touching 
upon  that  question,  and  holds  that  mistakes  in  law  or  facts, 
or  newly  discovered  evidence  since  the  trial,  may  all  be  pre- 
sented in  the  same  suit  and  relief  given  therein,  and  if  there 
are  any  mistakes  in  those  matters  made  by  the  trial  court,  the 
erroneous  decision  may  be  corrected  on  appeal  or  by  writ  of 
error.  Thus  indicating  that  every  error  which  under  the  law 
may  be  corrected  in  the  same  proceeding  must  be  corrected 
there.  The  learned  justice  states  that  there  is  an  admitted 
exception  to  the  general  rule.  *  *  In  cases  where,  by  reason  of 
something  done  by  the  successful  party  to  a  suit,  there  was, 
in  fact,  no  adversary  trial  or  decision  of  the  issue  in  the  case; 
where  the  unsuccessful  party  has  been  prevented  from  ex- 
hibiting fully  his  case  by  fraud  or  deception  practiced  on  him 
by  his  opponent,  as  keeping  him  away  from  court  or  where 
the  defendant  never  had  knowledge  of  the  suit,  being  kept  in 
ignorance  by  the  acts  of  the  plaintiff;  or  where  an  attorney 
fraudulently  or  without  authority  assumes  to  represent  a 
party  or  connives  at  his  defeat;  or  where  the  attorney  reiru- 
larly  employed  corruptly  sells  out  his  client's  interest  to  the 
other  side — these  and  similar  cases  which  show  that  there  has 
never  been  any  real  contest  in  the  trial  or  hearing  of  the 
ease  are  reasons  for  which  a  motion  for  new  suit  may  be  sus- 
tained, to  set  aside  and  annul  the  former  judgment  or  decree 
and  open  the  case  for  a  new  and  a  fair  hearing";  and  cites 
a  number  of  authorities  in  support  of  that  rule.  In  the  cases 
cited  by  the  learned  justice  and  many  others  relief  has  been 
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granted  on  the  ground  that  by  some  fraud  practiced  directly 
upon  the  party  seeking  relief  against  a  judgment  or  decree, 
that  the  party  has  been  prevented  from  presenting  all  of  his 
case  to  the  court,  it  is  then  said:  **0n  the  other  hand,  the 
doctrine  is  well  settled  that  the  court  will  not  set  aside  a  judg- 
ment because  it  was  founded  upon  fraudulent  instruments  or 
perjured  evidence  or  for  any  matter  which  was  actually 
presented  and  considered  in  the  judgment  assailed.''  The 
learned  justice  cites  the  case  of  Greene  v,  Greene,  2  Gray, 
361,  61  Am.  Dec.  454,  and  states  that  the  best  discussion  of  the 
whole  subject  is  found  in  that  case.  That  was  a  bill  filed  by 
a  wife  against  her  husband  for  a  divorce,  and  in  her  bill  she 
alleged  that  the  former  decree  was  obtained  by  fraud  and 
collusion  and  false  testimony.  The  court  was  of  the  opinion 
that  those  allegations  meant  that  the  husband  collided  or  com- 
bined with  other  persons  than  the  complainant  to  obtain  false 
testimony,  or  to  otherwise  aid  him  in  fraudulently  obtaining 
his  decree.  Chief  Justice  Shaw  said  there  that  the  "court 
thinks  the  point  was  settled  against  the  complainant  by  au- 
thority ;  not  specifically  in  regard  to  divorce,  but  generally  as 
to  the  conclusiveness  of  judgments  and  decrees  between  the 
same  parties."  He  then  examines  the  authorities,  English 
and  American,  and  adds:  **The  maxim  that  fraud  vitiates 
every  proceeding  must  be  taken  like  other  general  maxims,  to 
apply  to  cases  where  proof  of  fraud  is  admissible,  and  where 
the  same  matter  has  been  actually  tried  or  so  in  issue  that  it 
might  have  been  tried,  it  is  not  made  admissible.  The  party 
is  estopped  to  set  up  such  fraud  because  the  judgment  is  the 
highest  evidence  and  cannot  be  contradicted."  It  is  other- 
wise with  a  stranger  to  the  judgment.  After  reviewing  many 
authorities,  Mr.  Justice  Miller  concludes:  **  We  think  these  de- 
cisions establish  the  doctrine  on  which  we  decide  the  present 
case,  namely,  that  the  acts  for  which  a  court  of  equity  will, 
on  account  of  fraud,  set  aside  or  annul  a  judgment  or  decree 
between  the  same  parties  rendered  by  a  court  of  competent 
jurisdiction,  have  relation  to  frauds  extrinsic  or  collateral  to 
the  matter  tried  by  the  first  court,  and  not  to  a  fraud  in  the 
matter  on  which  the  decree  was  rendered.     That  the  mischief 


Digitized  by 


Google 


612  Donovan  v.  Miller.  [12   Idaho, 

Opinion  of  the  Court — Sullivan,  J. 

of  retrying  every  case  in  which  the  judgment  or  decree  ren- 
dered on  false  testimony  given  by  perjured  witnesses,  or  on 
contracts  or  documents  whose  genuineness  or  validity  was  in 
issue,  and  which  are  afterward  ascertained  to  be  forged  or 
fraudulent,  would  be  greater,  by  reason  of  the  endless  nature 
of  the  strife,  than  any  compensation  arising  from  doing  jus- 
tice in  individual  cases." 

In  the  case  of  Pico  v,  Cohn,  supra,  the  defendant  paid  the 
witness  Johnson  $2,000  for  testifying  falsely  in  that  case,  and 
the  court  held  that  that  was  not  a  fraud  ''extrinsic  or  collat- 
eral" to  the  question  tried.  In  the  case  of  United  States 
V.  Throckmorton,  supra,  Richardson  procured  from  the  gov- 
ernor his  signature  to  a  grant  and  falsely  antedated  it  so  as 
to  impose  on  the  court  the  belief  that  it  was  made  at  a  time 
when  the  governor  had  the  power  to  make  it,  and  the  supreme 
court  of  the  United  States  held  that  that  was  not  a  fraud 
** extrinsic  or  collateral"  to  the  matter  tried  by  the  court 
The  correct  rule  as  laid  down  in  the  case  of  TJyiited  States  v. 
Throckmorton,  supra,  is  that  the  cases  in  which  the  relief 
prayed  for  in  that  action  had  been  granted  are  those  in 
which,  by  fraud  or  deception  practiced  on  the  unsuccessful 
party,  he  has  been  prevented  from  fully  exhibiting  and  trying 
his  case,  by  reason  of  which  there  never  had  been  a  real 
contest  before  the  court  of  the  subject  matter  of  the  suit. 
As  to  the  grounds  of  relief  against  a  judgment  obtained  by 
fraud,  Freeman,  in  his  work  on  Judgments,  fourth  edition, 
section  489  says :  '  *  It  must  be  borne  in  mind  that  it  was  not 
fraud  in  the  cause  of  action,  but  fraud  in  the  management 
which  entitles  a  party  to  relief.  The  fraud  for  which  a  judg- 
ment may  be  vacated  or  enjoined  in  equity  must  be  in  the 
procurement  of  the  judgment.  If  the  cause  of  action  is 
vitiated  by  fraud,  that  is  the  defense  which  must  be  inter- 
posed, and  unless  interposition  is  prevented  by  fraud,  it  can- 
not be  asserted  against  the  judgment,  for  judgments  are  im- 
peachable for  those  frauds  only  which  are  extrinsic  to  the 
merits  of  the  case  and  by  which  the  court  has  been  imposed 
upon  or  misled  into  a  false  judgment.  They  are  not  impeach- 
able for  frauds  relating  to  merits  between  the  parties.    All 
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mistakes  and  errors  must  be  corrected  from  within  by  motion 
for  a  new  trial  or  to  reopen  the  judgment  or  by  appeal.** 

Mr.  Freeman  reviews  many  cases  in  the  note  to  Pico  v. 
Cohn,  supra.  While  he  does  not  agree  with  some  of  the  au- 
thorities in  regard  to  what  frauds  are  ''extrinsic  or  collat- 
eral/' he  concludes  that  the  supreme  court  of  the  United 
States,  in  United  States  v.  Throckmorton,  supra,  stated  the 
true  ground  upon  which  its  action  in  that  case  was  sup- 
portable. It  is  clear  to  us,  from  the  decided  preponderance 
of  the  adjudicated  cases  upon  the  question  under  considera- 
tion that  the  allegations  in  the  complaint  in  the  action  at  bar 
in  regard  to  false,  fraudulent  and  perjured  testimony  and 
the  negligence  and  unskillfulness  of  appellants'  attorney,  do 
not  state  a  cause  of  action,  and  aside  from  that  we  think  it 
sufficiently  appears  that  such  evidence  could  have  been  met 
on  the  trial  of  the  case  if  the  defendants  had  exercised  rea- 
sonable diligence  in  procuring  it.  We  therefore  conclude  that 
the  complaint  does  not  state  a  cause  of  action,  and  that  the 
court  did  not  err  in  sustaining  demurrer  thereto.  Costs  of 
appeal  are  awarded  to  the  respondents. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(November  14,  1906.) 

IVIARY  E.  EDMINSTON,  Plaintiff,  v.  E.  C.  STEELE,  Judge, 

Defendant. 

[87  Pac.  677.] 
P&OHiBinoN — Appeal    prom    Justice    Court — Appeal    Bond — Supfi- 

CIENOY. 

1.  On  appeal  from  a  justice  court  to  the  district  court,  where 
the  appellant  gives  ''an  undertaking  for  the  payment  of  costs 
on  the  appeal  to  the  district  court  and  for  a  stay  of  execution," 
and  the  sureties  are  bound  in  a  sum  exceeding  $100,  though  not  in 
an  amount  sufficient  to  stay  the  proceedings,  and  the  undertaking 
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contains  all  the  obligations  required  in  appeal  bonds,  such  under- 
taking will  be  held  sufficient  to  perfect  the  appeal,  and  in  such  ease  a 
motion  to  dismiss  the  appeal  was  properly  overruled  by  the  district 
court. 

2.  Where  there  is  no  uncertainty  as  to  the  conditions  and  obliga- 
tions of  an  undertaking  on  appeal,  the  bond  will  be  held  effectual 
for  the  purposes  of  the  appeal,  although  coupled  with  an  invalid 
or  insufficient  stay  bond. 

(Syllabus  by  the  court.) 

ORIGINAL  application  for  a  writ  of  prohibition.  De- 
fendant demurred  to  the  petition.  Demurrer  sustained  and 
cause  dismissed. 

John  0.  Bender,  for  Plaintiff,  cites  no  authorities  on  i)oints 
decided. 

E.  A.  Cox  and  Edward  S.  Fowler,  for  Defendant. 

A  bond  intended  for  both  stay  and  appeal,  but  insuflScient 
for  both  purposes,  is  still  good  as  an  appeal  bond,  if  it  con- 
tains all  the  necessary  conditions  of  an  undertaking  on  ap- 
peal. (Hayne  on  New  Trial  and  Appeal,  sec.  213;  Z oiler  v. 
McDonald,  23  Cal.  136;  Ward  v.  Superior  Court,  58  Cal.  519; 
Dobbins  v.  Dollarhide,  15  Cal.  374;  Mokelumne  Hill  C,  &  M. 
Co.  V.  Woodbernj,  10  Cal.  186;  Zapp  v.  MichaeliSy  56  Tex. 
395;  Cruger  v.  Douglas,  8  Barb.  (N.  Y.)  81;  Balph  v.  Hog- 
gart,  2  La.  Ann.  462 ;  Lewis  v,  Splane,  2  La.  Ann.  754 ;  Ludel- 
ing  V,  Frellsen,  4  La.  Ann.  534;  Marshall  v.  Grand  Gulf  Co., 
5  La.  Ann.  360.) 

AILSHIE,  J. — This  is  an  application  for  a  writ  of  prohibi- 
tion. To  the  plaintiff's  petition  the  defendant  had  demurred 
on  the  ground  that  the  petition  does  not  state  facts  sufficient 
to  entitle  her  to  the  relief  demanded.  This  application  grows 
out  of  the  following  state  of  facts:  The  plaintiff,  Mary  E. 
Edminston,  commenced  an  action  in  the  justice  court  and 
obtained  a  judgment  for  the  total  sum  of  $86.40.  The  de- 
fendant in  that  action,  Martha  Smith,  served  and  filed  her 
notice  of  appeal,  and  gave  an  undertaking  in  the  follow'ing 
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form:  "Whereas,  the  above-named  defendant,  Martha  Smith, 
desires  to  give  an  undertaking  for  the  payment  of  costs  on 
an  appeal  to  the  district  court  and  for  a  stay  of  execution 
against  the  property  of  the  said  Martha  Smith  in  the  above- 
entitled  case; 

'*Now,  therefore,  we,  the  undersigned  sureties,  do  hereby 
obligate  ourselves  jointly  and  severally  to  the  above-named 
plaintiff,  Mary  E.  Edminston,  under  the  said  statutory  obliga- 
tions and  all  statutory  obligations  applicable  to  such  under- 
taking in  appeal  and  for  a  stay  of  proceedings  in  the  sum  of 
one  hundred  eighty  dollars  ($180)." 

When  the  case  came  on  in  the  district  court,  the  plaintiff 
here,  who  was  respondent  there,  made  a  motion  to  dismiss 
the  appeal  on  the  following  grounds:  **That  no  undertaking 
on  appeal  for  the  payment  of  costs  has  been  executed,  or  filed 
by  appellant,  Martha  Smith;  and  that  the  undertaking  exe- 
cuted by  her  to  stay  proceedings  is  not  in  a  sum  equal  to  twice 
the  amount  of  the  judgment  rendered  in  the  justice  court  in- 
cluding costs;  that  this  court  has  no  jurisdiction  of  this  case." 

After  hearing  the  motion  the  court  overruled  the  same, 
and  thereupon  the  respondent,  who  is  plaintiff  here,  applied 
to  this  court  for  a  writ  prohibiting  and  restraining  the  dis- 
trict court  from  proceeding  to  a  trial  of  the  cause.  It  is  con- 
tended by  the  plaintiff  that  the  undertaking  given  on  appeal 
from  the  justice  court  to  the  district  court  is  so  indefinite  and 
uncertain  that  it  is  neither  good  as  an- appeal  bond  nor  as  a 
stay  bond.  It  is  conceded  by  both  sides  that  the  undertak- 
ing is  not  in  a  sufficient  amount  to  stay  the  proceedings  as 
required  by  section  4842,  Revised  Statutes.  {Wilson  v,  Doyle, 
ante,  p.  295, 85  Pac.  928.)  Counsel  who  appear  for  the  defend' 
ant  judge  contend  that  the  undertaking  is  in  due  form  for 
an  appeal  bond  and  is  in  a  suf&cient  amount,  and  that  al- 
though it  is  not  sufficient  to  stay  proceedings,  it  is  good  as  an 
appeal  bond,  and  that  the  court  correctly  overruled  the  mo- 
tion. It  will  be  seen  from  an  examination  of  this  undertak- 
ing that  it  contains  the  language  of  the  statute  required  in 
undertakings  on  appeal  from  a  justice  court,  namely,  that  it 
is  ''for  the  payment  of  costs  on  appeal."    On  the  other  hand. 
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the  obligation  in  the  latter  clause  is  in  conformity  with  the 
act  providing  a  form  for  undertakings,  approved  February 
14,  1899  (Sess.  Laws,  1899,  p.  235),  and  binds  the  sureties  in 
accordance  therewith,  namely,  ''the  sureties  bind  themselves 
under  the  said  statutory  obligations  and  all  statutory  obliga- 
tions applicable  to  such  undertaking  on  appeal."  The  under- 
taking seems  to  contain  all  the  obligations  and  requirements 
necessary  for  an  undertaking  on  appeal,  and  the  fact  that  it 
was  also  attempted  to  include  therein  a  bond  for  stay  of  pro- 
ceedings and  that  the  amount  of  the  obligation  was  not  suffi- 
cient for  that  purpose  does  not  invalidate  or  vitiate  the  first 
obligation  to  pay  costs  of  the  appeal.  There  can  be  no  doubt, 
we  think,  but  that  the  bondsmen  can  be  held  on  this  under- 
taking for  the  costs  of  the  appeal  to  the  extent  of  $100  under 
the  statutory  obligations.  Such  being  the  case,  it  would  have 
been  error  for  the  district  court  to  have  dismissed  the  appeal. 
As  to  the  extent,  if  any,  of  the  obligation  entered  into  by  the 
sureties  for  stay  of  proceedings,  that  is  not  a  matter  involved 
in  this  case,  and  we  have  no  occasion  to  consider  it  here.  It 
must  be  assumed  that  this  undertaking  was  given  for  a  pur- 
pose— the  first  purpose  to  be  served  by  an  undertaking  in 
such  case  is  to  perfect  the  appeal,  because  if  there  is  no 
appeal,  there  can  be  no  stay  of  proceedings — there  will  be 
nothing  to  stay.  The  bond,  whatever  its  conditions  or  the 
amount  of  the  obligation  as  to  stay  of  proceedings,  could  serve 
no  purpose  if  there  is  no  valid  appeal.  The  primary  object 
of  the  party  appealing  from  the  justice  court  in  giving  an 
undertaking  must  have  been  to  comply  with  section  4842, 
Revised  Statutes,  and  make  the  appeal  ** effectual." 

Counsel  for  plaintiff  have  placed  some  reliance  upon  the 
decision  of  this  court  in  Wilson  v.  Doyle,  supra,  and  Numbers 
V.  Rocky  Mi.  Bell  Tel  Co.,  7  Idaho,  408,  63  Pac.  381.  Those 
cases  each  turned  upon  different  facts  from  those  involved 
here,  and  neither  one  of  them  is  decisive  of  this  question. 
Counsel  also  cites  Duffy  v.  Oreenebaum,  72  Cal.  157,  12  Pac 
74,  13  Pac.  323 ;  Galloway  v.  Tjossen,  22  Wash.  103,  60  Pac 
129;  Buzley  v.  Sessons,  22  Wash.  125,  60  Pac.  130;  Town  of 


Digitized  by 


Google 


Nov.  1906.]  Edminston  v.  Steele.  617 

opinion  of  the  Court — ^Ailshie,  J. 

Sumner  v,  Rogers,  21  Wash.  361,  58  Pac.  214,  in  support  of 
plaintiff's  contention. 

Duffy  V.  Greenehaum  is  not  in  point,  for  the  reason  that 
the  undertaking  there  considered  by  the  court  was  held  not 
to  contain  the  necessary  obligations  required  in  an  appeal 
bond,  and  only  amounted  to  a  stay  bond.  The  other  cases 
cited  by  plaintiff  are  from  the  state  of  Washington,  and 
appear  to  support  his  position.  We  are  not,  however,  in- 
clined to  follow  those  authorities.  They  do  not  seem  to  us 
well  founded,  and  have  never  met  with  the  unanimous  ap- 
proval of  that  court.  As  late  as  the  case  of  Douglas  v. 
Badger  State  Mine,  41  Wash.  266,  83  Pac.  178,  4  L.  R.  A., 
N.  S.,  196,  Mr.  Justice  FuUerton  repudiated  the  doctrine 
that  had  been  previously  foUow^ed  and  approved  by  a  ma- 
jority of  that  court  and  said:  **In  my  judgment  a  bond 
sufficient  in  condition  and  amount  as  an  appeal  bond  is 
good  as  an  appeal  bond,  regardless  of  any  condition  look- 
ing to  the  stay  of  the  judgment  it  may  contain.*'  The  view 
we  have  taken  in  this  case  seems  to  have  been  entertained  in 
California  under  the  statutes  from  which  ours  were  taken 
and  prior  to  their  adoption  in  this  state.  {Mokelumne  Hill 
C.  &  M.  Co,  V.  Woodberry,  10  Cal.  186;  Dobbins  v.  Dollar- 
hide,  15  Cal.  374 ;  Zollar  v.  McDonald,  23  Cal.  136 ;  Ward  v. 
Superior  Court,  58  Cal.  519.)  There  was  no  error  in  the  trial 
court  overruling  respondent's  motion  to  dismiss  the  appeal 
and  setting  the  case  for  trial.  Defendant's  demurrer  to  the 
petition  herein  will  be  sustained,  and  the  case  is  dismissed 
with  costs  in  favor  of  defendant. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(November  17,  1906.) 

JULIA  P.  ANDRINO,  Plaintiff,  v.  SARAH  E.  YATES,  De- 
fendant. 

[87  Pac.  787.] 

Habeas  Corpus — Custody  of  Minor  Child — Right  op  Parent — Relin- 
quishment OP — ^Welfare  of  Child — Examination  of  Child. 

1.  The  right  to  the  guardianship  of  a  minor  cannot  be  tried  upoD 
habeas  corpus, 

2.  This  proceeding  was  not  for  the  purpose  of  setting  the  child 
free,  but  to  determine  whether  the  plaintiff  was  entitled  to  its 
custody. 

3.  The  jurisdiction  of  the  question  of  the  custody  of  a  child 
under  a  writ  of  habeas  corpus  is  of  an  equitable  nature,  and  courts 
have  large  discretion  in  the  matter. 

4.  Under  the  provisions  of  section  5774,  Revised  Statutes,  the 
parent  is  entitled  to  the  guardianship  of  his  minor  child  when 
he  is  competent  to  transact  his  own  business  and  not  otherwise  un- 
suitable as  guardian. 

5.  The  legal  right  to  the  custody  of  a  minor  may  be  abandoned 
or  forfeited  by  the  acts  or  conduct  of  the  parent,  and  in  such  case 
he  is  equitably  estopped  from  asserting  such  legal  right. 

6.  Where  the  legal  right  of  the  parent  is  not  clear,  the  best 
interest  of  the  child  will  govern  the  decision  of  the  eourt. 

7.  When  it  appears  that  a  child  has  resided  with  its  aunt  from 
the  time  it  was  about  two  and  one-half  years  old  until  it  is  nearly 
twelve  years  of  age  without  having  seen  its  mother,  and  that  con- 
ditions are  such,  and  made  so  by  the  acts  of  the  parent,  that  the 
care  and  custody  of  the  child  cannot  be  changed  without  endanger- 
ing the  happiness  and  welfare  of  the  child,  the  parent  has  become, 
in  the  language  of  section  5774,  Revised  Statutes,  ''unsuitable''  for 
possession   of   the  child. 

8.  In  such  cases  the  welfare  of  the  child  is  the  main  consideration 
for  the  court. 

9.  In  cases  of  doubt  and  difliculty  the  court  may  examine  the 
minor,  when  it  is  of  sufficient  age  and  discretion,  as  to  its  wishes 
and  desires  in  the  matter;  not  that  its  wishes  must  control  in  the 
matter,  but  that  the  court  might  more  wisely  arrive  at  a  just  eon* 
elusion  in  the  case. 

(Syllabus  by  the  court.) 
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Argument  tor  Petitioner. 

ORIGINAL  application  for  a  writ  of  habeas  corpus  to  de- 
termine the  right  to  the  care  and  custody  of  minor  child.  Ap- 
plication denied.     Writ  quashed  and  child  remanded. 

Fogg,  Nugent  &  Cassady,  for  Petitioner. 

That  the  parent,  if  living  and  not  shown  to  be  incompetent, 
is  absolutely  entitled  to  the  guardianship  of  the  child  is  firmly 
settled  by  the  decisions  of  the  supreme  court  of  California 
upon  statutes  practically  identical  with  our  own. 

It  is  the  common  law,  as  stated  by  all  text-writers  on  the 
subject,  and  settled  by  the  decisions  of  courts,  with  substan- 
tial unanimity,  that  the  father  or  mother,  if  living  and  not 
aflSrmatively  shown  to  be  incompetent,  are  absolutely  entitled 
to  the  custody  of  their  minor  child,  as  against  an  official  guard- 
ian. The  statutes  of  Idaho,  however,  expressly  give  that 
right  to  the  parent.  (Rev.  Stats.,  sees.  5774,  5775.)  These 
sections  were  taken  from  the  Code  of  Civil  Procedure  of  Cal- 
ifornia, and  were  construed  by  the  courts  of  that  state  before 
their  adoption  in  this  state.     {Lord  v.  Hough,  37  Cal.  668.) 

The  amendment  of  section  5774,  page  302,  Session  Laws  of 
1899,  gave  the  mother  the  same  right  as  the  father  to  the 
custody  of  the  child,  and  removed  the  restriction  depriving 
the  mother  of  the  right  by  remarriage.  The  claim  of  the 
father  as  natural  guardian  of  the  custody  of  his  child  is 
superior  to  that  of  an  official  guardian.  {Ex  parte  Davidge, 
72  S.  C.  16,  51  S.  E.  269.) 

The  appointment  of  a  legal  guardian  does  not  deprive  a 
father  of  his  right  to  the  custody  of  his  child.  {Gilmore  v. 
Kitson,  165  Ind.  402,  74  N.  E.  1083.) 

The  presumption  of  the  mother  being  a  competent  and 
suitable  person  will  prevail  in  absence  of  strong  and  con- 
vincing evidence  showing  beyond  a  doubt  that  she  is  unsuit- 
able or  incompetent.  {Miller  v.  Wallace,  76  Ga.  479,  2  Am. 
St  Rep.  48.) 

And  even  in  a  case  where  the  father  gave  his  son  to  a  man 
of  good  character  and  ample  means  to  keep  him  during  minor- 
ity, the  mother,  after  the  death  of  the  father,  may  maintain 
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habeas  corpus  for  the  child,  and  this,  although  she  was  poor 
and  dependent,  and  he  preferred  to  remain  with  the  de- 
fendant. (21  Cye.  24;  Moore  v.  Christian,  56  Miss.  408,  31 
Am.  Rep.  375.) 

Lycurgus  Vineyard  and  E.  M.  Griffiths,  for  Defendant. 

SULLIVAN,  J. — This  is  an  application  for  a  writ  of 
habeas  corpus  by  the  mother  to  obtain  possession  of  her  now 
about  twelve  years  of  age  daughter.  The  facts  of  the  case 
are  substantially  as  follows:  It  appears  that  the  petitioner 
intermarried  with  one  Thomas  Stewart  in  the  state  of  Ore- 
gon in  the  year  1893  or  1894;  that  after  said  marriage  they 
lived  near  Jacksonville  in  said  state;  that  on  the  twenty-fifth 
day  of  February,  1895,  the  child  Phoebe  M.  Stewart,  was 
bom ;  that  the  married  life  of  the  petitioner  and  her  said  hus- 
band was  not  congenial,  and  when  the  child  was  about  eight 
months  old  the  petitioner  left  her  husband,  taking  the  child 
with  her,  and  left  it  with  an  aged  couple  residing  at  Medford, 
Jackson  county,  state  of  Oregon.  The  child  remained  there 
until  about  the  month  of  November,  1897,  about  two  years, 
when  it  was  delivered  by  its  father  to  the  daughter  of  Mrs. 
Yates,  to  be  delivered  to  the  defendant  in  this  proceeding, 
who  was  the  sister  of  the  said  Stewart,  where  the  child  re- 
mained until  the  present  time.  The  father  died  about  a  year 
after  the  child  was  placed  in  the  hands  of  Mrs.  Yates.  It 
appears  from  the  record  that  the  petitioner,  after  leaving 
the  child  with  the  aged  couple  referred  to,  went  to  California 
and  remained  at  different  places  in  that  state  for  some  time; 
she  thereafter  went  to  Nevada  and  was  there  married  to  a 
butcher.  It  also  appears  that  her  married  life  with  the 
butcher  was  not  congenial  and  she  left  him  and  returned  to 
California.  Afterward  she  left  California  and  went  to 
Tombstone,  Arizona,  where  about  a  year  prior  to  this  time  she 
married  her  present  husband,  Barney  Andrino.  It  appear 
that  Andrino  is  engaged  in  the  saloon  business  and  has  a 
home  in  said  town  and  is  worth  about  $7,000;  that  he  has  a 
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pleasant  home  in  that  place.  It  also  appears  that  from  the 
time  the  child  was  left  with  the  aged  couple  in  Oregon,  the 
petitioner  wrote  to  them  very  seldom  and  sent  them  about 
$10  to  pay  for  the  care,  clothing  and  nurture  of  the  child; 
.  that  the  child  was  not  quite  three  years  old  when  it  was 
placed  in  the  care  of  Mrs.  Yates  by  its  father;  that  Mra. 
Yates  has  taken  care  of  it  from  that  time  to  this ;  that  during 
those  eight  or  nine  years  six  or  seven  letters  were  received 
from  the  petitioner  by  the  daughter  of  Mrs.  Yates,  in  which  she 
inquired  about  the  child  and  said  that  she  wanted  to  keep 
track  of  it,  but  did  not  want  to  take  it  from  Mrs.  Yates. 
During  that  time  the  petitioner  did  not  send  any  money, 
clothing  or  presents  of  any  kind  to  the  child.  It  further  ap- 
pears that  the  petitioner  has  no  means  of  her  own  with  which 
to  pay  for  the  care  and  schooling  of  the  child.  It  also  ap- 
pears that  her  husband  Andrino  would  be  pleased  to  have 
his  wife  take  the  child  and  that  he  would  furnish  the  means 
for  its  support,  clothing  and  schooling.  The  child  is  now 
nearly  twelve  years  of  age,  has  become  very  much  attached 
to  its  aunt,  Mrs.  Yates;  that  it  does  not  wish  to  go  with  its 
mother,  but  desires  to  remain  with  its  aunt.  It  also  appears 
from  the  record  that  the  probate  court  of  Idaho  county  issued 
letters  of  guardianship,  whereby  Mrs.  Yates  was  appointed 
guardian  of  said  child.  However,  the  application  for  letters 
of  guardianship  was  not  made  until  about  the  month  of  July, 
1906,  and  after  Mrs.  Yates  was  convinced  that  the  petitioner 
was  going  to  make  an  effort  to  get  possession  of  the  child. 

Some  technical  questions  have  been  raised  in  this  case  with 
regard  to  collateral  attacks  on  orders  or  judgments  of  the 
probate  court  in  guardianship  matters,  but,  as  we  view  it, 
it  is  not  necessary  for  us  to  pass  upon  those  questions.  It 
is  contended  by  counsel  for  plaintiff  under  the  provisions  of 
section  5774,  Revised  Statutes  of  Idaho  of  1887,  as  amended 
by  Session  Laws  of  1899,  page  302,  that  the  mother  of  a 
minor  child  being  competent  and  not  unsuitable,  is  absolutely 
entitled  to  the  guardianship  of  the  minor.  That,  we  think, 
is'  the  correct  construction  of  the  provisions  of  that  section, 
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but  we  think  it  is  well  settled  that  the  right  to  the  guard- 
ianship of  an  infant  cannot  be  tried  upon  habeas  corpus. 
(Hurd  on  Habeas  Corpus,  p.  457.) 

This  is  not  the  case  of  an  adult  appealing  to  the  aid  of 
habeas  corpus  to  obtain  his  freedom  from  illegal  restraint 
but  the  writ  in  this  case  was  granted  to  inquire  whether  the 
plaintiff  is  entitled  to  the  custody  of  said  minor  child.  Tho 
proceeding  is  not  for  the  purpose  of  setting  the  child  free, 
but  to  determine  whether  the  petitioner  is  entitled  to  its 
custody,  and  the  correct  view  or  rule  is  that  the  jurisdiction 
of  the  question  of  the  custody  of  a  child  under  a  writ  of 
habeas  corpus  is  of  an  equitable  nature,  and  courts  are  given 
large  discretion  in  the  matter. 

As  stated  in  Hurd  on  Habeas  Corpus,  page  528:  "The 
welfare  of  the  infant  is  the  polar  star  by  which  the  discre- 
tion of  the  court  is  to  be  guided.'*  Of  course  the  legal  rights 
of  the  parent  must  be  respected,  and  the  law  contemplates 
that  those  rights  may  have  been  abandoned,  surrendered, 
transferred  or  forfeited,  for  it  is  declared  in  said  section 
5774  as  amended  that  either  the  father  or  the  mother  of  the 
minor  child,  being  themselves  respectively  competent  to 
transact  their  own  business  and  not  otherwise  unsuitable, 
must  be  entitled  to  the  guardianship  of  the  minor.  Under 
the  facts  presented  by  the  proofs  and  record,  it  is  clear  to 
us  that  the  plaintiff  surrendered  her  legal  rights  as  mother 
to  the  care  and  custody  of  said  minor  when  it  was  an  infant 
about  eight  months  old,  and  did  not  see  it  nor  give  its  care 
and  custody  any  attention  for  a  period  of  about  eleven 
years,  except  an  occasional  letter  making  inquiry  in  regard  to 
the  whereabouts  of  the  child.  It  is  true  she  sent  about  ten 
dollars  to  the  old  folks  with  whom  she  left  the  child. 
But  during  the  eight  or  nine  years  that  the  defendant  has  had 
charge  of  the  child  the  record  and  evidence  fails  to  show 
that  the  petitioner  has  exhibited  any  motherly  feeling  or 
affection  for  the  child  in  any  way  or  manner.  It  is  true 
she  wrote  perhaps  once  a  year  for  the  purpose  of  keepini? 
track  of  the  child,  but  she  never  sent  her  so  much  as  a  doll 
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or  any  present  whatever  during  those  eight  or  nine  years. 
Her  original  legal  right  as  mother  was  abandoned,  forfeited 
or  surrendered,  and  cannot  now  be  reasserted  to  the  manifest 
injury  of  the  child.  Her  strict  legal  custody  has  ceased  to 
be  a  rightful  custody,  and  she  is  equitably  estopped  from 
asserting  it  as  a  legal  right.  It  is  a  legal  principle  that  when 
the  right  of  the  parent  is  not  clear,  the  best  interest  of  the 
child  will  govern  the  court.  That  being  true  under  the  facts 
as  they  appear  from  the  record,  the  welfare  of  the  child  is 
the  main  object  to  be  attained.  The  child  is  a  bright  girl, 
nearly  twelve  years  of  age,  and  never  has  known  any  mother 
except  her  aunt,  the  defendant.  She  has  grown  up  in  the 
ways  and  customs  of  her  aunt's  household.  Her  friends  are 
there  and  her  affections  are  there  centered.  She  is  being 
well  cared  for,  and  while  she  is  not  as  far  advanced  in  her 
studies  as  many  children  of  her  age,  her  education  is  not 
being  neglected,  as  she  has  for  the  last  two  years  attended 
the  Grangeville  village  schools. 

On  the  other  hand  the  conduct  of  the  mother  furnishes 
reason  for  supposing  that  she  had  surrendered  the  care  and 
custody  of  the  child  to  the  defendant  for  more  than  eight 
years,  during  most  of  the  conscious  lifetime  of  the  child, 
with  the  understanding  that  she  would  not  reclaim  it.  She 
made  no  offer  to  contribute  to  its  support.  By  her  own  acts 
of  omission  she  has  permitted,  allowed  and  encouraged  the 
child  to  fix  her  affections  on  her  aunt  and  cousins,  among 
whom  it  has  resided  since  its  infancy,  and  it  is  clear  to  us 
that  the  condition  of  things  cannot  now  be  changed  with- 
out endangering  the  happiness  and  welfare  of  the  child. 
The  welfare  of  the  child  is  the  main  consideration  for  the 
court  under  the  facts  of  this  case,  and  nothing  that  would 
throw  any  light  upon  the  matter  should  be  overlooked  by 
the  court.  As  the  minor  is  now  a  well-developed,  bright  girl 
nearly  twelve  years  of  age,  the  court  questioned  her  in  regard 
to  her  wishes  and  desires  in  the  matter.  Not  that  the  child's 
wishes  should  control  in  the  matter,  but  that  the  court  might 
more  wisely  exercise  its  discretion  and  might  learn  its  feel- 
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ings,  its  attachments,  its  reasonable  preferences,  its  proba- 
ble welfare  and  contentment.  The  practice  of  consulting 
the  infant's  wish  is  well  established  in  such  cases.  (Hurd 
on  Habeas  Corpus,  p.  527.)  In  this  case  the  court  exam- 
ined the  child  privately  and  alone  and  she  was  also  sworn 
and  testified  in  open  court. 

It  was  stated  by  counsel  for  the  plaintiff  on  the  oral  ar- 
gument of  this  case  that  the  plaintiff  desired  to  give  the 
child  better  educational  advantages  than  she  was  receiving 
in  the  Orangeville  public  schools,  and  that  she  would  be 
willing  to  pay  the  expenses  of  placing  and  maintaining  the 
child  in  some  good  school.  That  is  a  matter  to  be  presented 
to  the  probate  court  of  Idaho  county,  and  in  case  the  plaintiff 
desires  to  have  the  child  placed  in  some  good  school  in  this 
state  and  will  pay  the  expenses  of  the  child  therein,  the 
probate  court  must  see  that  it  is  done.  It  is  not  intended  to 
deprive  the  mother  from  seeing  and  visiting  the  child  at  all 
proper  times  and  places. 

The  application  of  the  petitioner  is  denied  and  the  child 
remanded  to  the  care  and  custody  of  the  defendanty  Mrs. 
Sarah  E.  Yates,  until  the  further  order  of  the  court.  Costs 
are  awarded  to  the  defendant. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(November  19,  1906.) 

J.  T.  HARRISON  et  al.,  Appellants,  v.  RUSSELL  &  COM- 
PANY, Respondent. 
[87  Pac.  784.] 

Contract  of  Sale — ^Warranty  op  Property  Sold — Time  for  Teswk* 
Machinery — Notice  of  Defects — Waiver. 

1.  Where  the  contract  of  sale  of  a  threshing-machine  contaioi 
a  warranty  that  is  limited  and  conditioned  by  the  follovring  pro- 
vision:  ''Continued  possession  or   use  of  machinery  for  six  days 
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shall  be  conclusive  evidence  that  the  warranty  is  fulfilled  to  the 
full  satisfaction  of  the  undersigned,  who  agree  thereafter  to  make 
no  further  claim  on  Russell  &  Company  under  warranty";  the 
*  *  possession ' '  therein  mentioned  is  held  to  mean  a  possession  coupled 
with  a  possibility  or  opportunity  of  using  or  testing  the  property  for 
the  uses  and  purposes  to  which  it  is  to  be  applied. 

2.  A  provision  in  a  contract  that:  "No  promises,  whether  of 
agent,  employee,  or  of  attorney,  in  respect  to  the  payments,  and 
security,  or  the  working  of  the  machinery  named,  will  be  considered 
binding  unless  made  in  writing,  ratified  by  the  home  or  branch 
office, '  *  does  not  prevent  the  company 's  agent  waiving  written  notice 
by  going  to  the  place  where  the  machineiy  is  being  operated,  and 
taking  charge  of  the  machinery  and  working  on  it  with  a  view  to 
putting  it  in  a  condition  so  that  it  will  comply  with  the  warranty. 

3.  The  purpose  of  notice  to  the  vendor  of  defects  in  the  machinery 
under  a  contract  of  warranty  such  as  in  this  case  is  to  enable  a 
vendor  to  send  its  agent  or  employee  to  the  property  and  put  it 
in  running  order  and  remedy  defects,  and  when  that  purpose  has  once 
been  served,  and  the  agent  or  employee  has  actually  gone  and 
taken  charge  of  the  property  and  undertaken  to  put  it  in  running 
order,  the  purpose  of  notice  is  served,  and  it  becomes  immaterial 
whether  any  notice  has  been  given  at  all. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  by  plaintiffs  for  surrender  and  cancellation  of  cer- 
tain promissory  notes.  Judgment  for  defendants  and  plain- 
tiffs moved  for  a  new  trial,  which  was  denied.  Plaintiffs 
appealed  from  the  judgment  and  order.    Reversed. 

S.  S.  Denning,  for  Appellants. 

Conditions  inserted  in  a  contract,  and  involving  forfeiture 
of  a  right  of  a  recovery  of  damages  for  a  breach  thereof, 
must  be  strictly  construed.  (Insurance  Co.  v,  Earle,  33  Mich. 
151;  Massachusetts  Loan  etc.  Trust  Co.  v.  Welch,  47  Minn. 
183,  49  N.  W.  740.) 

It  is  provided  in  the  contract  that  no  promise,  whether  of 
agent,  oiT  employee,  or  attorney,  in  respect  to  the  payment 
Idaho,  Vol.  12—40 
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or  the  working  or  guaranty,  of  the  machine  named,  will  be 
considered  binding  unless  in  writing  and  ratified  by  the  home 
or  branch  office.  Sudh  provisions  as  this  are  uniformly  con- 
sidered to  be  limitations  upon  the  capacity  of  the  corporation 
for  further  action,  which  it  cannot  impose  upon  itself,  and 
such  provisions  cannot  operate  to  prevent  waiver  by  the  cor- 
poration of  the  conditions  of  the  contract  which  would,  except 
for  the  prohibition,  legally  result  from  the  acts  of  its  author- 
ized agents  with  reference  to  the  machinery.  {Nichols  v.  Shep^ 
ard  Co.  v.  Wiedemann,  72  Minn.  344,  75  N.  W.  208,  76  N.  W. 
41 ;  Massachusetts  etc.  Trust  Co.  v.  Welch,  47  Minn.  183,  49  X. 
W.  740;  Lamherton  v.  Connecticut  Fire  Ins.  Co.,  39  Minn. 
129,  39  N.  W.  76,  21  L.  R.  A.  222;  Flatt  v.  D.  M.  Osborne  Co.. 
33  Minn.  98,  22  N.  W.  440;  Davis  v.  Eohinson,  67  Iowa,  355. 
25  N.  W.  282;  Aultman  &  Taylor  Co.  v.  Frazier,  5  Kan. 
App.  202,  47  Pac.  157 ;  Viele  v.  Insurance  Co.,  26  Iowa,  9,  96 
Am.  Dec.  83 ;  Younge  v.  Insurance  Co.,  45  Iowa,  377,  24  Am. 
Rep.  784;  American  Cent.  Ins.  Co.  v.  McCrea,  8  Lea,  513,  41 
Am.  R«p.  647 ;  Van  Bories  v.  Insurance  Co.,  8  Bush.,  133 ;  In- 
surance Co.  V.  Gusdorf,  43  Md.  506;  Insurance  Co.  v.  Norton, 
96  U.  S.  234,  24  L.  ed.  689 ;  Stolle  v.  Insurance  Co.,  10  W.  Va. 
546,  27  Am.  Rep.  593 ;  Carrugi  v.  Insurance  Co.,  40  6a.  135. 
2  Am.  Rep.  567 ;  Wakefield  v.  Insurance  Co.,  50  Wis.  532,  7 
N.  W.  647 ;  Whited  v.  Insurance  Co.,  76  N.  Y.  415,  32  Am. 
Rep.  330;  Morrison  v.  Insurance  Co.,  69  Tex.  353,  5  Am.  St 
Rep.  63,  6  S.  W.  Rep.  605.) 

We  were  entitled  to  show  the  whole  circumstances  of  the 
case,  the  capacity  of  the  agents,  the  taking  back  of  the  ma- 
chine and  the  making  of  the  new  contract,  together  with  the 
whole  circumstances  connected  therewith.  {Nichols  &  Shep- 
ard  Co.  v.  Wiedemann,  72  Minn.  244,  75  N.  W.  208,  76  N.  W. 
41;  Massachusetts  Loan  &  Trust  Co.  v.  Welsh,  supra;  Flatt 
V.  D.  M.  Osborne  Co.,  33  Minn.  98,  22  N.  W.  440;  Davis 
V.  Robinson,  67  Iowa,  355,  25  N.  W  280;  Baker  v.  Nichols  d- 
Shepard  Co.  (leading  case),  10  Okla.  685,  65  Pac.  100;  Ault- 
mail-Taylor  Co.  v.  Frazier,  5  Kan.  App.  202,  47  Pac.  156; 
Acker  v.  Kimme,  37  Kan.  276 ;  15  Pac.  248.) 
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Forney  &  Moore,  for  Respondent. 

The  failure  to  give  the  stipulated  notice  is  an  acceptance 
of  the  machine  and  a  waiver  of  damages  for  defects.  {Mur- 
phy V.  Russell  it  Co,,  8  Idaho,  133,  67  Pac.  421,  and  cases 
cited  in  the  opinion.) 

The  case  at  bar  is  on  all-fours  with  the  Murphy  case,  un- 
less it  be  that  the  present  case  is  stronger  against  the  ap- 
pellants. There  is  no  allegation  in  appellant's  complaint 
that  within  six  (6)  days  after  taking  possession  of  the  prop- 
erty any  notice  whatever  was  given  of  any  defects.  There 
is  no  allegation  of  the  terms  of  the  warranty  in  the  contract 
of  purchase,  nor  is  there  any  allegation  that  the  appellants 
complied  with  the  contract  of  purchase  in  any  particular. 

AILSHIE,  J. — The  appellants  commenced  this  action  to 
have  three  certain  promissory  notes  previously  executed  by 
them  and  delivered  to  the  respondent  surrendered  and  can- 
celed, and  for  the  recovery  of  the  sum  of  $250  previously 
paid  on  the  notes,  and  to  recover  the  further  sum  of  $106.30 
for  work  and  labor  performed  and  supplies  furnished  re- 
spondent in  connection  with  the  transaction  for  which  the 
notes  were  given.  The  respondent,  defendant  in  the  lower 
court,  answered,  denying  the  allegations  of  plaintiflb'  al- 
leged cause  of  action,  and  alleged  that  there  was  due  and 
owing  on  the  three  several  notes  the  sum  of  $1042.82,  and 
prayed  judgment  for  that  sum,  together  with  $100  attorney 
fees,  interest  and  costs  of  the  action.  It  appears  that  on  the 
seventh  day  of  August,  1900,  the  appellants  executed  and 
delivered  to  the  respondent  their  three  certain  promissory 
notes  for  the  purchase  price  of  a  thresher  outfit,  which  they 
had  purchased  on  the  day  previous '  from  the  defendant 
company.  The  company  gave  plaintiffs  a  contract  warrant- 
ing the  property  sold,  which  warranty  is  as  follows:  **That 
the  above  articles  are  to  be  of  the  Russell  &  Go's  manufac- 
ture, and  warranted  by  them  to  l)e  of  good  material,  well 
made,  and,  with  proper  management,  capable  of  doing  as 
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good  work  as  similar  articles  of  other  manufacturers.  If 
said  machinery,  or  any  part  thereof,  shall  fail  to  fill  this 
warranty,  written  notice  shall  be  given  Russell  &  Co.,  Mas- 
sillon,  Ohio,  and  to  the  party  through  whom  the  machinery 
was  purchased,  stating  wherein  it  fails  to  fill  the  warranty, 
and  time,  opportunity,  and  friendly  assistance  given  to 
reach  the  machinery,  and  remedy  the  defects.  If  the  de- 
fective machinery  cannot  then  be  made  to  fill  the  warranty, 
it  shall  be  returned  by  the  undersigned  to  the  place  where 
received,  and  another  furnished  on  the  same  terms  of  war- 
ranty, or  money  and  notes  to  the  amount  represented  by  the 
defective  machinery  shall  be  returned  and  no  further  claim 
be  made  on  Russell  &  Co.  Continued  possession  or  use  of  the 
machinery  for  six  (6)  days  shall  be  conclusive  evidence  that 
the  warranty  is  fulfilled  to  the  full  •  satisfaction  of  the  un- 
dersigned, who  agree  thereafter  to  make  no  further  claim  on 
Russell  &  Co.  under  warranty.'*  The  Harrisons  received 
the  property  from  defendant's  warehouse  at  Palouse  City 
on  the  sixth  day  of  August,  and  removed  it  thence  to  their 
premises,  and  on  the  eleventh  day  of  August  commenced  to 
use  and  operate  the  machine.  They  do  not  claim  to  have 
given  the  defendant  or  its  local  agent  any  notice  as  to  de- 
fects in  the  property  within  six  days  after  receiving  the  prop- 
erty from  their  warehouse,  but  they  do  claim  to  have  given 
the  notices  required  in  the  warranty  within  six  days  after 
commencing  to  use  the  machine.  As  soon  as  the  plaintiffs 
admitted  to  the  trial  court  that  no  written  notice  had  been 
given  within  six  days  after  receiving  the  property,  the  judge 
informed  their  counsel  that  they  had  by  that  act  waived  the 
benefit  of  the  warranty  and  that  they  could  in  no  event  hold 
the  defendants  under  the  warranty.  Plaintiffs'  counsel  there- 
upon offered  to  proVe  that  written  notice  had  been  sent  to 
the  company  at  Massillon,  Ohio,  on  the  fifth  day  after  com- 
mencing to  use  the  machine,  and  that  they  also  gave  notice 
to  the  local  agent ;  that  the  local  agent,  subsequent  to  the  re- 
ceipt of  such  notice,  sent  experts  to  the  plaintiffs'  premises, 
and  also  came  in  person,  and  undertook  to  put  the  machine 
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in  such  order  as  to  make  it  run;  that  plaintiffs  talked  with 
the  local  agent  over  the  telephone,  and  told  him  that  the  ma- 
chine would  not  run,  and  that  they  were  going  to  return  it, 
and  the  agent  requested  them  not  to  return  it,  and  also  re- 
quested them  not  to  give  any  written  notice,  that  they  did 
not  want  the  notice,  and  that  they  would  make  the  machine 
run  or  give  them  another  machine,  and  that  if  they  failed 
to  furnish  them  another  machine  that  would  run  he  would 
give  them  back  their  notes.  It  seems  from  the  evidence  and 
proffered  evidence  that  at  least  five  or  six  different  agents 
and  expert  employees  of  the  defendant  company  went  from 
time  to  time  to  the  plaintiffs'  premises,  and  examined  and 
worked  on  this  machinery  and  endeavored  to  put  it  in  run- 
ning order,  and  from  time  to  time  requested  the  plaintiffs 
to  retain  the  property  and  assured  them  that  they  would  make 
it  run  or  furnish  another  machine;  that  after  a  time  they 
did  take  this  machine  back  and  furnish  them  another  ma- 
chine, which  apparently  was  no  better.  The  transaction  ran 
along  in  this  manner  (according  to  the  statements  of  plain- 
tiffs' counsel  and  the  offers  that  he  made  as  to  proofs)  un- 
til the  season  of  1902,  when  he  was  requested  by  the  agent 
to  go  to  Endicott,  Washington,  and  get  another  machine  they 
had  there  called  the  Buck.  Plaintiffs  went  to  Endicott  and 
got  the  machine,  and  returned  the  second  machine  they  had 
received  from  the  agent  to  his  warehouse  and  executed  new 
notes  for  the  Buck  machine.  The  plaintiffs  say  that  the 
agent  promised  them  at  that  time  that  he  would  have  the  old 
notes  that  were  given  for  the  first  machine  returned  to  him, 
and  would  cancel  them  and  wipe  out  the  old  contract  entirely. 
The  district  court  refused  to  admit  this  evidence  offered  by 
the  plaintiffs,  and  thereupon  the  defendant  proved  the  ex- 
ecution and  delivery  of  the  notes  and  the  balance  due  thereon, 
after  which  the  court  peremptorily  instructed  the  jury  to 
compute  the  amount  due  with  legal  interest  and  bring  in  a 
verdict  accordingly  in  favor  of  the  defendant.  A  verdict  was 
returned  in  favor  of  the  defendant  for  the  sum  of  $1,107.75. 
Plaintiffs  moved  for  a  new  trial,  which  was  denied,  and  they 
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thereupon  appealed  from  the  order  and  judgment.     The  ap- 
pellants complain  of  the  action  of  the  trial  court  in  refusing 
to  admit  evidence  tending  to  show  that  they  had  no  oppor- 
tunity to  use  the  machine  for  some  days  after  they  received 
it  at  the  warehouse,  and  that  the  **  possession"  mentioned  in 
the  warranty  was  intended  to  be  one  coupled  with  a  possi- 
bility or  opportunity  of  use.     They  also  claim  that  the  court 
should  have  allowed  them  to  show  that  the  defendant,  by  the 
action  and  conduct  of  its  agents,  waived  the  literal  and  formal 
compliance  with  the  requirement  for  giving  them  notice,  and 
that  all  of  the  plaintiff's  evidence  along  these  lines  tending  to 
show  the  waiver  and  the  agreements  from  time  to  time  to  make 
the  property  good  if  the  plaintiffs  would  retain  it  and  try 
to  operate  it,  and  also  the  agreement  for  exchange  of  the  ma- 
chine for  the  last  machine  secured,  was  admissible,  and  should 
have  been  allowed.     The  respondent  contends  that  the  case 
of  Murphy  v,  Russell  &  Co.,  8  Idaho,  133,  67  Pac.  421,  fully 
justifies  the  action  and  ruling  of  the  trial  court,  and  is  de- 
cisive of  this  case.     In  that  case  the  purchasers  had  held  the 
machine  from  July  14th  to  July  31st.     They  had  used  it  a 
part  of  the  time  durinu:  that  period;  and  during  the  mean- 
while no  complaint  had  been  made  to  the  company  or  its 
agent,  and  they  do  not  appear  to  have  served  any  written 
notice  of  defects  as  required  by  the  contract.     On  the  other 
hand,  the  company  never  took  charge  of  the  property  or 
sent  any  agent  to  repair  the  property  or  put  it  in  running 
order,  nor  did  they  do  any  act  or  thing  which  in  any  way 
tended  to  show  a  waiver  of  the  notice.     It  will  at  once  be  seen 
that  the  facts  of  this  case  are  widely  different  from  the  facts 
of  the  case  at  bar.     It  is  true  that  the  warranty  that  was 
there  considered  was  identical  w^ith  the  warranty  in  this  case. 
It  is  also  true  that  there  are  some  things  said  in  that  opinion 
which,  if  taken  alone  and  independent  of  the  facts  in  the  case, 
would  appear  to  support  the  position  taken  by  respondent 
here.     It  should  be  borne  in  mind,  however,  that  the  language 
there  used  is  directly  referable  to  the  particular  facts  of  the 
case  then  under  discussion,  and  should  be  read  and  considered 
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in  the  light  of  these  facts.  Our  careful  examination  of  that 
case  satisfies  us  that  the  principle  involved  and  the  points 
there  determined  are  not  decisive  of  the  case  now  under  con- 
sideration. 

The  warranty  provides  that  '*Continxied  possession  or  use 
of  the  machinery  for  six  (6)  days  shall  be  conclusive  evidence 
that  the  warranty  is  fulfilled  to  the  full  satisfaction  of  the 
undersigned,  etc.'*  This  language  should  be  read  and  con- 
strued in  the  light  of  the  purposes  for  which  it  was  used  and 
the  circumstances  under  which  it  was  employed.  Now,  it 
certainly  could  not  have  been  the  fair  intention  of  either  of 
the  parties  that  the  purchasers  should,  for  the  purpose  of 
this  warranty,  be  considered  in  ** possession"  of  the  property 
'until  such  time  as  they  might  have  the  property  at  a  place 
where  it  would  be  possible  to  use  it  for  the  purpose  of  thresh- 
ing grain.  The  company  and  its  agents  when  selling  this 
property  to  plaintiffs  undoubtedly  learned  their  place  of 
residence  and  the  community  in  which  they  expected  to  work 
and  operate  the  property.  It  certainly  could  not  be  said  that 
the  six  day  period  began  to  run  at  the  time  of  the  receipt  of 
the  machinery  from  the  warehouse  "if,  as  a  matter  of  fact, 
the  purchasers  would  have  had  to  transport  the  machinery 
seventy-five  or  one  hundred  miles  across  a  mountainous  region 
in  order  to  reach  the  community  where  they  lived  and  ex- 
pected to  do  threshing.  In  that  case  we  do  not  think  the 
contracting  parties  would  have  understood  or  intended  that 
the  ** possession**  referred  to  in  the  warranty  should  com 
mence  until  at  least  a  possibility  or  opportunity  of  using  the 
property  should  arise.  While  there  are  vast  grain  produc- 
ing prairies  throughout  this  state,  it  is  frequently  necessary 
to  traverse  extensive  mountain  regions  to  reach  many  of  these 
agricultural  communities,  and  we  must  treat  the  contracts 
of  business  men  as  having  been  made  in  the  light  of  natural 
conditions,  and  with  a  view  of  becoming  valid  and  operative 
and  of  mutual  benefit  to  each  of  the  contracting  parties.  A 
construction  that  would  hold  the  **possassion*'  of  the  ma- 
chinery in  this  warranty  to  commence,  in  every  case,  at  the 
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time  the  machinery  was  received  at  the  depot  or  warehouse 
would  convert  the  contract  of  warranty  into  simply  a  waiver 
of  warranty  and  give  the  purchaser  no  benefit  whatever.  Evi- 
dence,  therefore,  tending  to  prove  a  state  of  facts  similar  to 
or  within  the  line  of  that  suggested  above,  is  clearly  admis- 
sible, and  should  be  allowed  in  such  a  case. 

Respondent  contends  that  the  agent  could  not  waive  any 
condition  of  the  contract  or  warranty  for  or  on  behalf  of  the 
company,  and  in  support  of  that  argument  calls  our  atten- 
tion to  the  following  clause  in  the  contract:  "As  the  condi- 
tion hereof  it  is  fully  understood  and  agreed :  That  this  order 
is  given  subject  to  the  acceptance  of  Russell  &  Co.,  and  that 
no  promises,  whether  of  agent,  of  employee  or  of  attorney, 
in  respect  to  the  pajonents,  and  security,  or  the  working  of 
the  machinery  named,  will  be  considered  binding  unless  made 
in  writing,  ratified  by  the  home  or  branch  office."  Now,  it 
can  scarcely  be  said  that  a  waiver  of  notice  or  promise  to 
make  continued  effort  to  put  the  machinery  in  such  condi- 
tion that  it  would  do  the  work  for  which  it  was  sold  or  a 
promise  that  in  case  they  were  not  successful  they  would 
substitute  a  new  machine  would  fall  within  the  prohibition 
of  the  foregoing  clause  of  the  contract.  The  only  purpose 
of  notice  is  to  enable  the  vendor  to  examine  the  machinerj^ 
and  remedy  any  defects  and  put  it  in  running  order.  When 
that  purpose  has  been  served  and  the  company's  agents  have 
taken  charge  of  and  examined  and  worked  on  the  machinery, 
it  becomes  immaterial  whether  any  notice  at  all  has  been 
given.  {Massachusetts  Loan  &  Trust  Co.  v,  Welsh^  47  Minn. 
183,  49  N.  W.  740;  Davis  v.  Robinson,  67  Iowa,  355,  25  N. 
W.  282 ;  Nichols  &  Shepard  Co,  v,  Wiedemann,  72  Minn.  344, 
75  N.  W.  208,  76  N.  W.  41 ;  Aultman-Taylor  Co.  v.  Frazier, 
5  Kan.  202,  47  Pac.  156;  Baker  v,  Nichols  cfe  Shepard  Co., 
10  Okla.  685,  65  Pac.  100.)  If,  on  the  other  hand,  it  should 
be  contended  that  this  clause  was  an  attempt  to  restrict  and 
Jimit  the  future  power  and  authority  of  the  corporation  to 
modify  its  contract  or  waive  any  privilege  given  it  under  the 
contract  through  its  duly  constituted  agents  and  attorneys. 
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then  and  in  that  case  it  would  come  in  conflict  with  the  al- 
most uniform  current  of  authority  which  holds  such  stipula- 
tions invalid  and  of  no  binding  force  or  effect.  {Baker  v. 
Nichols  cfe  Shepard  Co.,  10  Okla.  685,  65  Pac.  100;  Nichols  & 
Shepard  Co.  v.  Wiedemann,  72  Minn.  344,  75  N.  W.  208,  76  N. 
W.  41;  Massachusetts  Loan  <&  Trust  Co.  v.  Welch,  supra; 
Lamherton  v.  Insurance  Co.,  39  Minn.  129,  39  N.  W.  76,  1  L. 
R.  A.  222;  Knickerbocker  Ins.  Co.  v.  Norton,  96  U.  S.  234,  24 
L.  ed.  689.) 

We  have  no  way  of  knowing  from  this  record  what  the 
appellants,  the  pxirchasers  of  this  machinery,  can  in  fact 
prove  with  reference  to  these  several  transactions,  but  it  is 
to  be  presiuned  for  our  present  purposes  that  they  had  evi- 
dence to  establish,  or  at  least  tending  to  establish,  some 
of  the  facts  which  their  counsel  offered  to  prove  in  the 
trial  court,  and  for  that  reason  a  new  trial  must  be 
granted  in  order  to  give  them  an  opportunity  of  submit- 
ting these  facts  to  the  jury.  In  the  view  we  take  of 
the  case,  plaintiffs  should  be  allowed  to  submit  to  the  jury 
any  competent  evidence  they  may  have  tending  to  establish 
the  fact  that  notice  was  waived  and  also  the  fact,  if  it  exists, 
that  it  was  impossible  for  them  to  use  or  test  the  machinery 
for  any  given  length  of  time  after  they  received  it  at  the 
defendant's  warehouse,  and  if  the  plaintiffs  furnish  prima 
facie  evidence  tending  to  establish  these  facts,  then  they 
would  be  entitled  to  show  the  further  transactions  between 
them  and  the  defendant's  agents,  and  their  promises  and 
agreements  with  reference  to  the  repairs  and  work  upon 
the  machinery  in  order  to  make  it  run,  and  the  exchange  of 
machinery  and  the  like  in  connection  therewith.  Counsel 
for  defendant  objected  to  evidence  of  the  acts  and  statements 
of  the  agents  on  the  grounds  that  plaintiffs  had  not  proven 
the  authority  of  the  agents  to  bind  the  company.  Whatever 
the  original  authority  of  the  agent  may  have  been,  it  would 
seem  clear  that  his  acts  were  ratified  and  confirmed  by  the 
company  subsequently  furnishing  the  purchasers  another 
machine  through  the  agency  and  medium  of  this  salesman. 
They  appear  to  have  taken  the  first  machine  back  and  deliv- 
ered a  second  machine  under  the  original  contract  and  this 
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case  arises  over  the  delivery  of  the  third  or  Buck  machiDe. 
plaintiffs  claiming  that  it  was  furnished  in  place  of  the 
second  and  to  make  good  the  original  contract.  It  is  also 
argued  by  respondent  that  plaintiffs  are  estopped  on  the 
grounds  that  they  continued  to  make  payments  on  the  notes 
given  for  the  purchase  price  of  the  machinery.  When  all  the 
evidence  in  the  case  is  heard,  this  objection  may  or  may  not 
be  well  taken.  If  payments  were  made  from  time  to  time 
under  the  belief  and  with  the  promise  and  agreement  that  the 
machinery  would  be  put  in  running  order  and  made  to  do  the 
work  for  which  it  was  purchased,  and  such  agreement  was  in 
fact  never  complied  with,  and  no  further  waiver  is  shown  by 
the  purchasers,  it  would  not  amount  to  an  estoppel  against 
them;  otherwise  it  might  do  so.  Evidence  of  their  dealinfrs 
will  determine  the  question. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  grant  a  new  trial  and  admit 
in  evidence  the  plaintiffs'  further  offer  tending  to  establish 
the  facts  above  suggested.  Costs  awarded  in  favor  of  ap- 
pellants. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(November  20,  1906.) 


ri.  L.  MEDBUKY  et  al.,  Respondents,  v.  JOHN  MALONEY 

et  al.,  Appellants. 

[88  Pac.  81.] 

Record — Matters  Passed  Upon — Jurisdiction. 

1.  Where  the  transcript  fails  to  show  the  grounds  of  a  motioo 
passed  upon  by  the  trial  court,  the  appellate  court  cannot  review  the 
action  of  the  court  upon  such  motion. 

2.  The  appellate  court  will  not  pass  upon  and  determine  questions 
unless  the  record  shows  that  such  questions  were  passed  upon  an»i 
determined  by  the  trial  court,  unless  it  be  questions  of  jurisdictioB. 

(Syllabus  by  the  court.) 
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APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  Kootenai  County.     Hon.  Ralph  T.  Morgan,  Judge. 

Action  on  account  brought  before  justice  of  the  peace  and 
appealed  to  the  district  court,  where  judgment  was  affirmed 
for  the  plaintiffs.     Judgment  affirmed. 

John  A.  Steinlein,  for  Appellants. 

Edwin  McBee,  for  Respondents 

Counsel  cite  no  authorities  on  points  decided. 

SULLIVAN,  J. — This  action  was  commenced  before  a  jus- 
tice of  the  peace  in  Bonners  Ferry  precinct,  Kootenai  county. 
The  defendants,  who  are  appellants  here,  appeared  and  moved 
for  a  change  of  venue  on  account  of  the  bias  and  prejudice 
of  the  justice  of  the  peace.  Said  motion  was  granted  and 
the  case  transferred  to  a  justice  of  the  peace  in  Naples  pre- 
cinct in  said  county.  Thereafter  appellants  filed  a  motion  to 
rlismiss  the  action  on  the  ground  that  the  court  had  no  jur- 
isdiction, for  the  reason  that  said  action  was  not  brought  in 
the  precinct  where  the  defendants  or  either  of  them  resided, 
or  where  the  contract  sued  on  was  to  be  performed.  Said 
motion  to  dismiss  was  denied  and  defendants  did  not  further 
appear,  but  failed  and  refused  to  make  any  answer  therein. 
The  plaintiffs  thereupon  introduced  evidence  on  their  behalf, 
and  judgment  was  rendered  and  entered  in  their  favor  for 
the  sum  of  $104.65  and  costs  of  suit.  Thereafter  the  defend- 
ants served  their  notice  of  appeal  and  stated  therein  that  the 
appeal  was  ** taken  on  both  questions  of  law  and  fact." 

The  case  came  on  for  hearing  in  the  district  court,  and  there 
is  nothing  in  the  transcript  showing  what  occurred  there  ex- 
cept the  order  of  the  court,  which  is  as  follows: 

**This  cause  haying  been  heretofore  argued  and  submitted 
to  the  court  and  taken  under  advisement,  now  at  this  time, 
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the  court  being  fully  advised,  the  motion  of  the  appellants 
herein  to  remand  this  cause  to  the  justice  court  is  hereby 
denied  and  the  judgment  entered  herein  by  P.  B.  Bond,  jus- 
tice of  the  peace  of  Naples  precinct,  on  the  fourth  day  of 
August,  1905,  is  hereby  confirmed  and  affirmed; 

**  Wherefore,  it  is  ordered,  adjudged  and  decreed  that  the 
said  plaintiffs,  H.  L.  Medbury  and  John  O'Hogge,  do  have 
and  recover  of  and  from  the  said  defendants  John  Maloney 
and  Nellie  Maloney  the  sum  of  one  hundred  and  four  dol- 
lars ($104),  with  interest  at  the  rate  of  seven  per  cent  per 
annum  from  October  1, 1904,  and  the  costs  of  this  action  taxed 
at dollars." 

It  is  recited  in  said  order  that  the  cause  was  argued  and 
submitted  on  the  motion  of  the  appellants  to  remand  the  cause 
to  the  justice  court .  and  that  such  motion  was  denied  and 
judgment  entered.  The  record  fails  to  show  the  grounds  of 
the  motion  to  remand.  In  the  briefs  of  counsel,  however,  it 
is  conceded  that  the  court  passed  upon  two  questions.  One 
was  as  to  the  jurisdiction  of  the  justice  of  the  peace  who  tried 
the  case,  and  the  other  was  as  to  defendants'  right  to  appeal 
and  answer  in  the  district  court  when  he  was  in  default  for 
want  of  answer  in  the  justice  court.  But  there  is  no  intima- 
tion in  the  record  that  the  court  passed  on  either  of  those 
questions.  On  appeal  this  court  will  only  pass  upon  and 
determine  questions  that  the  record  shows  were  passed  upon 
by  the  trial  court,  and  questions  of  jurisdiction  of  the  court 
from  which  the  appeal  is  taken.  The  only  question  passed 
upon  by  the  trial  court,  so  far  as  the  record  shows,  was  the 
motion  of  appellants  to  remand  the  cause  to  the  justice  court, 
and  as  the  record  fails  to  show  the  grounds  for  that  motion, 
this  court  is  unable  to  determine  whether  the  court  erred  or 
not. 

The  judgment  of  the  trial  court  is  affirmed,  with  costs  in 
favor  of  the  respondents. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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ON  PETITION  FOB  REHEARING. 
(January  2,  1907.) 

Per  CUKIAM. — ^Appellants  have  filed  a  petition  for  a  re- 
hearing in  this  case,  which  we  have  examined,  and  find  that 
it  does  not  present  any  new  question  or  matter  not  considered 
by  the  court  prior  to  filing  the  opinion  herein.  The  petition 
is  denied. 


(November  24,  1906.) 


EMMA  ADAMS  et  al.,  Appellants,  v.  BUNKER  HILL  AND 
SULLIVAN  MINING  COMPANY,  a  Corporation,  Re- 
spondent 

[89  Pfte.  624.] 

Nonsuit — Should  Only  bx  Sustainxd  When. 

1.  A  nonsuit  should  only  be  granted  when  the  evidence  wholly 
*  fails  to  support  the  demand  of  plaintiff. 

2.  Where  the  evidence  shows  that  a  part  of  machinery  of  re- 
spondent was  in  a  damaged  condition,  and  that  by  reason  thereof 
an  employee  in  the  discharge  of  his  duty  could  become  entangled 
in  such  machinery  and  lose  his  life  or  suffer  great  bodily  injury 
through  no  fault  of  his,  it  is  a  prima  facie  case,  and  it  is  error 
to  sustain  a  motion  for  nonsuit. 

(Syllabus  by  the  court.) 

APPEAL  from  District  Court  of  the  First  Judicial  Dis- 
trict for  Shoshone  county.    Hon.  Ralph  T.  Morgan,  Judge. 

Plaintiffs  commenced  their  action  to  recover  $40,000  dam- 
ages for  the  loss  of  life  of  the  husband  and  father.  At  the 
dose  of  the  evidence  for  plaintiffs  a  motion  for  nonsuit  was 
sustained  and  judgment  for  costs  against  plaintiffs.  The 
appeal  is  from  an  order  overruling  a  motion  for  a  new  trial 
Reversed. 
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F.  C.  Robertson,  Harry  Bosenhaupt,  Fred  Miller  and  H. 
P.  Knight,  for  Appellants. 

The  instinct  of  self-preservation  and  the  disposition  of 
men  to  avoid  personal  harm  re-enforce  am  inference  that  a 
person  killed  or  injured  was  in  the  exercise  of  ordinary  care. 
(16  Cyc.  of  L.  &  Pr.  1056 ;  Texas  cfe  C.  Ry,  Co,  v.  Gentry,  163 
U.  S.  353,  41  L.  ed.  186,  16  Sup.  Ct.  Rep.  1104;  Choctow 
O.  cfc  G.  C.  Co,  V,  McDade,  191  U.  S.  64,  48  L.  ed.  962,  24  Sup. 
Ct.  Rep.  24;  Milwaukee  N.  Y.  cfe  Si.  P.  R,  Co.  v.  KeUogg,  94 
U.  S.  469,  24  L.  ed.  256.) 

Knowledge  of  the  risk  of  the  danger  to  which  deceased  was 
exposed  is  not  to  be  presumed  in  proof  of  contributory  neg- 
ligence, but  must  be  brought  home  to  the  employee.  (3/i5- 
souri  Pac.  R.  R.  Co.  v.  Lemberg,  75  Tex.  61,  12  S.  W.  838; 
Smith  V,  Peninsular  Car  Works,  60  Mich.  501,  1  Am.  St.  Rep. 
542,  27  N.  W.  662;  Wabash  R,  R.  Co.  v.  McDaniel,  107  U.  S. 
454,  27  L.  ed.  605,  2  Sup.  Ct.  Rep.  932.) 

It  is  the  province  of  the  jury  to  determine  as  to  the  de- 
fendant's negligence  under  the  facts  in  this  case.  {Sioux 
City  &  Pacific  R,  R,  Co.  v.  Stout,  17  Wall.  657,  21  L.  ed.  7^5; 
Labatt  on  Master  and  Servant,  330,  and  cases  cited.) 

In  the  absence  of  proof  that  the  deceased  was  guilty  of 
negligence,  the  jury  was  authorized  to  infer  the  want  of  any 
from  the  circumstances  of  the  case,  and  the  disposition  of 
men  to  take  care  of  themselves  and  keep  out  of  difficulty 
may  be  taken  into  consideration  by  the  jury.  {Wash,  cfc  G. 
R.  Co,  V.  Gladmon,  15  Wall.  (82  U.  S.)  401,  21  L.  ed.  114.) 

In  civil  cases  it  is  sufficient  if  the  evidence  agrees  with  and 
supports  the  hypothesis  which  it  is  adduced  to  prove,  and  it 
is  not  necessary  that  it  should  exclude  other  hypotheses  in 
order  to  enable  the  plaintiff  to  recover,  but  the  case  should 
be  submitted  to  the  jury,  and  the  jury  should  decide  accord- 
ing to  the  reasonable  probability  of  the  tnith.  (  Greenleaf  on 
Evidence,  5th  ed.,  sec.  13a;  Union  Stockyards  Co.  v.  Con- 
oyer,  41  Neb.  617,  59  N.  W.  950;  Scheoppcr  v.  Hancock  Chnn- 
ical  Co.,  113  Mich.  582,  71  N.  W.  1081;  Woods  v.  Chicago  Ry. 
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Co.,  108  Mich.  396,  66  N.  W.  328;  Western  Travelers'  Ace. 
Assn.  V,  Holbrook,  65  Neb.  469,  91  N.  W.  276,  94  N.  W.  816; 
Barnowski  v,  Helson,  89  Mich.  523,  50  N.  W.  989,  15  L.  R.  A. 
33;  Lillstrom  v.  Northern  Pac.  R.  R,  Co.,  53  Minn.  464,  55 
N.  W.  624,  20  L.  R.  A.  587 ;  Philadelphia  etc.  R.  R.  Co.  v. 
Huher,  128  Pa.  St.  63,  18  Atl.  334,  5  L.  R.  A.  439;  Portland 
Min.  Co.  V.  Flaherty,  111  Fed.  312,  49  C.  C.  A.  361;  Pruke  v. 
South  Park  Foundry  Co.,  68  Minn.  305,  71  N.  W.  276;  In- 
dianapolis P.  &  C.  Ry.  Co.  V.  Collingwood,  71  Ind.  476 ;  Miller 
V.  Inmen  &  Co.,  40  Or.  161,  66  Pac.  713 ;  Hays  v.  QaUigher, 
72  Pa.  St.  136;  Indianapolis  P.  &  C.  Ry.  Co.  v.  Thomas,  84 
Ind.  197.) 

The  proximate  canse  of  an  injury  is  ordinarily  a  question 
for  the  jury.  It  is  to  be  determined  as  a  fact  in  view  of  all 
the  circumstances  attending  it  as  shown  by  the  evidence. 
{St.  Louis  etc.  Ry.  Co.  v.  Needham,  69  Fed.  823,  16  C.  C.  A. 
457 ;  Armour  v.  Hahn,  111  U.  S.  318,  28  L.  ed.  440,  4  Sup. 
Ct.  Rep.  433.) 

M.  A.  Folsom  and  A.  H.  Featherstone,  for  Respondent. 

In  order  to  entitle  plaintiff  to  recover  for  personal  injuries, 
or  to  recover  for  the  death  of  one  owing  the  duty  of  support 
to  plaintiff,  it  must  be* shown  affirmatively  that  defendant 
has  been  guilty  of  negligence  which  resulted  in  such  injuries 
or  death.  (Patton  v.  Texas  &  Pac.  Ry.  Co.,  179  U.  S.  661, 
663,  45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275.) 

The  rule  requiring  the  master  to  supply  safe  machinery 
and  keep  it  in  reasonable  repair  does  not  apply  to  the  defects 
arising  which  are  not  of  a  permanent  character,  and  do  not 
require  the  help  of  skilled  mechanics  to  repair,  but  which 
may  easily  be  and  usually  are  remedied  by  the  workmen, 
and  to  repair  which  proper  and  suitable  materials  are  sup- 
plied; there  is  no  duty  resting  on  the  master  to  inspect  during 
their  use  those  common  tools  and  appliances  with  which  every 
one  is  conversant.  (Creagan  v.  Marston,  126  N.  Y.  568,  22 
Am.  St.  Rep.  854,  27  N.  E.  952;  Whittaker  v.  Bent,  167  Mass. 
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588,  46  N.  E.  121 ;  Wachsmuih  v.  Shaw  Elec,  Co.,  118  MicL 
275,  76  N.  W.  497;  Garrigan  v.  Falls  River  Co.,  158  Mass. 
596,  33  N.  E.  652.) 

The  testimony  shows  that  Adams  frequently  stopped  the 
machinery  and  tightened  the  loose  rivets,  and  that  it  was  his 
particular  duty  to  supervise  the  machinery  and  see  that  it 
was  in  proper  repair.  If  there  were  defects  in  the  belt,  there 
could  be  no  recovery.  (Bedford  Belt  Co.  v.  Brown,  142  Ind. 
659,  42  N.  E.  359;  McDermoii  v.  Iowa  Falls  Co.,  85  Iowa, 
181,  52  N.  W.  181;Beckman  v.  Consol.  Coal  Co.,  90  Iowa,  252. 
57  N.  W.  889;  Conroy  v.  Clinton,  158  Mass.  318,  23  N.  E. 
527;  Johnson  v.  Ilovey,  98  Mich.  343,  57  N.  W.  172;  Jen- 
nings V.  Iron  Bay  Co.,  47  Minn.  Ill,  49  N.  W.  685 ;  Maes  v. 
Tex.  &  N.  O.  R.  Co.  (Tex.  Civ.  App.),  23  S.  W.  725; 
Minty  v.  Union  Pac.  Co.,  2  Idaho,  471,  21  Pac.  660.) 

Adams  knew  of  the  conditions  and  assumed  the  risk.  No 
principle  of  law  is  better  settled  in  this  state  than  the  prin- 
ciple that  workmen  assume  the  risk  of  dangers  known  to 
them,  or  which  by  ordinary  care  they  might  have  known. 
(Drake  v.  Union  Pac.  R.  Co.,  2  Idaho,  487,  21  Pac.  560;  ^an^r 
V.  Northern  Pacific  Ry.  Co.,  7  Idaho,  13,  35  Pac.  700,  122  L. 
R.  A.  725 ;  Holt  V.  Railway  Co.,  4  Idaho,  443,  40  Pac.  56.) 

The  following  cases  illustrate  the  principle  that  a  work- 
man with  little  experience  assumes  the  risk  of  ordinary  de- 
fects: Connelly  v.  Eldredge,  160  Mass.  566,  36  N.  E.  469 
Wilson  V.  Mass.  Cotton  Mills,  169  Mass.  67,  47  N,  E.  506 
Sanhorn  v.  Atchinson  Ry.  Co.,  35  Kan.  292,  10  Pac.  1860 
Prohert  v.  Phipps,  149  Mass.  258,  21  N.  E.  370;  Downey  v. 
Sawyer,  157  Mass.  418,  32  N.  E.  654. 

STOCKSLAGER,  C.  J.— Plaintiffs  commenced  their  action 
in  the  district  court  of  Shoshone  county,  alleging  the  death 
of  Richard  Adams  on  the  thirtieth  day  of  November,  1902, 
while  in  the  employ  of  defendant  corporation,  and  that  his 
death  was  the  result  of  the  faulty  construction  and  opera- 
tion of  a  certain  belt  used  for  conveying  the  ore  in  the  mill 
or  concentrator  of  defendant,  and  the  careless  and  negligent 
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use  of  such  belt.  It  is  alleged  that  said  Richard  Adams  was 
the  husband  of  plaintiff,  Emma  Adams,  and  the  father  of 
Ellen  C.  Adams  and  Virgil  P.  Adams,  minors.  The  prayer 
of  the  complaint  is  for  $10,000  and  costs. 

A  demurrer  was  filed  to  the  complaint  which  is  not  shown  by 
the  record  to  have  been  disposed  of;  hence  we  assume  it  was 
withdrawn,  as  an  answer  was  filed  denying  all  allegations  of 
the  complaint  as  to  negligence  on  the  part  of  defendant  in  the 
equipment  or  maintenance  of  the  belt  and  other  machinery 
connected  with  said  concentrator,  or  that  the  cause  of  the  death 
of  said  Richard  Adams  was  in  any  way  traceable  to  the  con- 
dition of  the  belt  or  defendant's  negligence  or  carelessness 
in  any  manner.  On  the  issues  thus  joined  a  jury  was  im- 
paneled, and  when  plaintiffs  had  submitted  their  evidence 
a  motion  for  nonsuit  was  interposed  as  follows : 

'^1.  Because  the  plaintiffs  have  failed  to  prove  a  sufficient 
case  for  the  jury. 

**2.  Because  the  plaintiffs  have  failed  to  show  that  defend- 
ant was  guilty  of  any  negligence  causing  the  death  of  Richard 
Adams. 

**3.  Because  the  undisputed  evidence  shows  that  Richard 
Adams,  deceased,  knew  the  danger  or,  by  the  exercise  of  or- 
dinary care,  could  have  known  of  the  danger  and  assumed  the 
risk. 

**4.  Because  the  undisputed  evidence  fails  to  show  that  the 
death  of  Richard  Adams  was  not  caused  by  obvious  defects 
in  the  machinery  used  by  him,  or  from  hazard  incident  to 
the  business,  or  from  causes  known  to  exist  by  him,  or  which 
he  might  have  known  by  the  exercise  of  ordinary  care." 

The  motion  was  sustained  by  the  court,  a  judgment  en- 
tered for  costs  in  favor  of  defendant,  a  motion  for  a  new  trial 
was  overruled  and  the  appeal  is  from  the  judgment.  The 
errors  assigned  are  as  follows :  1.  That  the  decision  is  against 
law;  2.  Errors  of  law  occurring  at  the  trial  and  excepted  to 
by  the  plaintiffs;  3.  Accident  and  surprise  which  ordinary 
l)rudence  could  not  have  guarded  against. 
Idaho,  Vol.  12—41 
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The  only  question  presented  by  the  record  for  our  deter 
mination  is  whether  the  evidence  was  sufficient  to  support  a 
judgment  on  the  findings  of  the  jury  in  favor  of  the  plain- 
tiffs in  case  they  so  found  on  the  proofs  before  them.  Ap- 
pellate courts  do  not  favor  nonsuits;  the  trend  of  modem 
decisions  is  to  discourage  them.  An  analysis  of  the  evidence 
in  this  case  as  shown  by  the  record  discloses  the  following 
facts: 

Deceased  was  employed  by  defendant  as  a  guard  to  pro- 
tect its  property  at  different  times.  He  was  not  what  is 
termed  a  practical  millman,  was  not  foreman  of  the  concen- 
trator at  the  time  of  the  accident,  did  not  have  charge  of  the 
repair  of  the  machinery,  such  work  being  under  the  control 
of  the  foreman.  It  was  usually  repaired  at  noon  or  between 
shifts.  Mr.  Adams*  duty  was  to  place  rosin  on  the  belt  to 
keep  it  from  slipping  when  it  was  heavily  loaded.  The  belt 
was  used  for  carrying  ore  from  the  ore  bins  into  the  concen- 
trator and  to  prevent  the  spouts  from  filling  up.  Charles 
LaPevere  testified  that  at  the  time  of  the  accident  the  belt 
was  not  in  good  condition.  **It  had  been  torn  in  one  place 
for  about  seventy  feet.'*  It  was  shown  that  bolts  would  be- 
come loose  in  the  belt,  and  this  condition  could  not  be  detected 
when  the  machinery  was  in  operation.  There  were  no  eye- 
witnesses to  the  accident  that  resulted  in  the  death  of  Mr. 
Adams.  It  is  shown,  however,  by  the  evidence  of  Mr.  La- 
Fevere  that  he  saw  the  body  after  death.  He  says:  "When 
I  was  notified  he  was  killed  he  had  gone  around  the  pulley 
and  was  lying  on  the  other  side;  his  head  was  in  the  pulley 
like,  and  his  body  was  pushed  up  against  the  timber.**  By 
iinother  witness  it  was  shown  that  portions  of  cloth  that  re- 
sembled his  sweater  or  jumper  were  taken  from  the  bolts  in 
the  belt.  There  was  other  evidence  introduced  as  to  the  char- 
ncter  of  the  belt  and  the  danger  from  the  loose  bolts  when 
the  machinery  was  in  operation  to  anyone  who  attempted  to 
supply  the  rosin  to  keep  the  belt  from  slipping  when  heavil.v 
loaded.     We  are  of  the  opinion  that  the  motion  for  nonsuit 
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should  have  been  denied.     (Later  Bros,  v.  Hay  ward,  ante,  p. 
78,  85  Pac.  494,  and  cases  cited.) 
The  judgment  is  reversed  with  costs  to  appellants. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 

ON  REHEARING. 

(April  13,  1907.) 

PkbsoitaIi  Injury — ^Negligence  of  Master — Death  op  Servant — ^Pre- 
sumptions AS  TO  Freedom  of  Sebvant  from  Negligence. 

1.  In  an  action  against  the  master  for  damages  caused  bj  the 
death  of  the  servant  as  a  result  of  the  master's  negligence,  the 
presumptions  which  arise  in  fayor  of  the  instincts  of  self-preserva- 
tion and  the  known  disposition  of  men  to  avoid  injury  and  personal 
harm  to  themselves,  constitute  a  prima  facie  inference  that  the 
servant  was  at  the  time  in  the  exercise  of  ordinary  care,  and  was 
himself  free  from  contributory  negligence.  In  case  where  the 
injury  complained  of  resulted  in  the  death  of  the  injured  person, 
the  law  presumes  that  such  person  exercised  the  measure  of  eare 
which  it  was  his  duty  to  exercise. 

2.  Where  the  evidence  in  a  personal  injury  case  is  so  uncertain 
as  to  leave  it  equally  clear  and  probable  that  the  injury  resulted 
from  any  one  of  a  number  of  causes  that  might  be  suggested,  then 
and  in  that  case  a  verdict  for  plaintiff  would  be  pure  speculation 
and  could  not  be  sustained;  but  where  the  evidence,  although  circum- 
stantial, is  such  that  it  would  appear  possible  that  the  injury  resulted 
from  any  one  of  several  causes,  and  yet  it  points  to  the  greater 
probability  that  it  resulted  from  the  specific  cause  charged  by  the 
plaintiff,  a  nonsuit  should  not  be  granted.  In  the  latter  case  the 
jury  would  be  justified  in  returning  a  verdict  in  favor  of  the 
plaintiff,  although  it  be  possible  that  the  injury  may  have  resulted 
from  some  other  cause.  The  law  does  not  anticipate  or  attempt 
to  exclude  mere  possibilities. 

3.  Ify  upon  any  fair  construction  that  a  reasonable  man  might 
put  upon  the  evidence,  or  any  inference  that  might  reasonably  be 
drawn  therefrom,  the  -conclusion  of  negligence  can  be  arrrived  at 
or  justified,  then  the  defendant  is  not  entitled  to  a  nonsuit^  but 
the  question  of  negligence  should  go  to  the  jury. 

4.  Where  it  does  not  appear  that  the  inspection  and  repair  of  the 
machinery  with  which  the  servant  was  working  was  a  part  of  the 
servant's  employment,  and  it  also  appears  that  the  master  was  in  a 
more  favorable  position  to  know  its  condition  and  to  inspect  and 
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repair  it,  and  the  disrepair  and  unsafe  eondition  of  the  machinery 
is  shown,  and  was  not  obyions  to  the  servant,  and  injury  resultnl 
therefrom,  and  the  servant  was  not  familiar  with  or  aeeustomed  to 
such  machinery,  and  this  was  known  to  the  master,  tfueh  facts  maka 
a  prima  facie  showing  of  negligence  on  the  part  of  the  master. 
(Syllabus  by  the  court.) 

P.  C.  Robertson,  Harry  Rosenhaupt,  Fred  Miller  and  H. 
P.  Knight,  for  Appellants. 

M.  A.  Polsom,  A.  H.  Peatherstone  and  J.  H.  Forney,  for 
Respondent  on  rehearing. 

AILSHIE,  C.  J. — ^A  rehearing  was  granted  in  this  case 
and  after  hearing  further  argument  and  again  examining 
the  record,  as  well  as  the  authorities  cited,  we  are  satisfied 
that  the  conclusion  of  the  court  was  correct  on  the  former 
hearing. 

The  principal  contentions  made  by  respondent  on  the  re- 
hearing are  that  if  the  injury  was  caused  by  any  lack  of  re- 
pair of  the  machinery  or  a  defect  in  the  instrumentalities 
about  which  deceased  was  employed,  the  defect  was  so  patent 
and  obvious  as  to  put  the  employee  on  notice  and  furnish 
him  with  knowledge  of  the  dangers  to  which  he  was  subjected, 
and  that  he  was  therefore  chargeable  with  notice  and  assumed 
the  risk. 

The  other  contention  is  that  the  plaintiff  has  failed  to  show 
the  injured  servant's  freedom  from  contributory  negligence, 
and  that  the  burden  of  establishing  that  fact  rests  upon  plain- 
tiff. 

In  the  argument  of  the  latter  proposition,  counsel  have 
called  our  attention  to  a  number  of  decidions  from  this  state 
which  they  claim  furnish  a  long  line  of  authority  to  the  ef 
feet  that  plaintiff,  in  order  to  recover  in  an  action  like  this, 
must  not  only  establish  the  fact  that  he  was  injured  and  that 
the  injury  was  suffered  while  in  the  employ  of  the  defend- 
ant, and  that  such  injury  was  the  result  of  the  negligence  of 
the  defendant;  but  must  also  show  that  his  own  imprudence 
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or  negligence  did  not  contribute  to  the  result.  The  cases 
that  counsel  claim  establish  this  doctrine  and  have  accord- 
ingly.  been  impliedly  overruled  by  our  decision  in  the  present 
case,  are  as  follows:  Drake  v.  Union  Pac,  By.  Co,,  2  Idaho, 
497,  21  Pac.  560;  Minty  v.  Union  Pac.  Ry.  Co.,  2  Idaho,  471, 
21  Pac.  660;  Harvey  v.  Alturas  G.  &  M.  Co.,  3  Idaho,  510, 
31  Pac.  819 ;  Zienke  v.  Northern  P.  By.  Co.,  8  Idaho,  54,  66 
Pac.  828;  Holt  v.  Spokane  By.  Co.,  4  Idaho,  443,  40  Pac.  56; 
Haner  v.  Northern  Pac.  By.  Co.,  7  Idaho,  305,  62  Pac.  1028. 
It  must  be  conceded  that  there  is  language  in  some  of  the 
foregoing  cases  which  has  been  employed  by  the  court,  ap- 
parently upon  the  assumption  that  the  rule  of  law  is  as 
claimed  by  the  respondent.  In  Minty  v.  Union  Pac.  By.  Co., 
supra,  the  court  said:  **The  servant  in  order  to  recover  for 
an  injury  takes  the  burden  upon  himself  of  establishing  neg- 
ligence on  the  part  of  the  master  and  due  care  on  his  own  part, 
and  he  is  met  with  two  presumptions,  both  of  which  he  must 
overcome  in  order  to  entitle  him  to  a  recovery,"  etc.  In  Holt 
V.  Spokane  By.  Co.,  supra,  the  court  quoted  the  following 
from  Lehman  v.  City  of  Brooklyn,  29  Barb.  234,  with  seem- 
ing approval:  **To  entitle  plaintiff  to  recover,  it  must  ap- 
pear afSrmatively  that  the  accident  resulted  wholly  from  the 
negligence  of  the  defendant,  and  that  the  negligence  or  im- 
prudence of  the  plaintiff  did  not  contribute  to  the  result^" 
and  in  concluding  the  discussion  of  that  phase  of  the  case, 
this  court,  in  speaking  of  the  plaintiff's  showing,  said:  ''He 
has  failed  to  show  negligence  on  the  part  of  the  defendant, 
and  has  failed  to  show  that  negligence  on  his  part  did  not 
contribute  to  the  death  of  the  child. "  Counsel  for  respondent 
have,  however,  seemed  to  overlook  the  case  of  Hopkins  v. 
Utah  Northern  By.  Co.,  2  Idaho,  300,  13  Pac.  343.  That  case 
really  appears  to  be  the  only  one  from  this  court  in  which 
the  question  was  squarely  presented  to  the  court  to  determine 
upon  whom  rests  the  burden  of  proof  of  contributory  neg- 
ligence. In  passing  upon  that  point,  Mr.  Justice  Broderick, 
speaking  for  the  court,  said:  ''But  it  is  contended  that,  even 
though  the  defendant  was  negligent,  the  plaintiff,  by  the 
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carelessness  of  his  servant  who  was  at  the  time  in  charge  of 
the  team,  contributed  to  the  result  and  injury,  and  that,  there- 
fore, the  defendant  is  not  liable. .  In  this  case  the  burdeij  was 
on  the  plaintiff  to  prove,  in  the  first  instance,  that  his  prop- 
erty was  injured  and  destroyed,  for  which  he  seeks  redress, 
and  that  such  injury  was  done  by  the  locomotive  of  the  de- 
fendant at  or  about  the  time  and  place  charged  in  the  com- 
plaint, and  that  such  injury  was  the  result  of  negligence  of 
the  agents  and  servants  of  the  defendant.  These  facts  proven, 
with  the  amount  of  damages  sustained,  made  a  prima  facie 
case  for  the  plaintiff.  Then  the  burden  shifted  to,  and  was 
cast  on,  the  defendant  to  overcome  the  case  made  by  the 
plaintiff,  by  showing  that  the  agents  and  servants  of  the  de- 
fendant were  on  this  occasion  exercising  due  care  and  cau- 
tion; or,  if  it  relied  on  such  contributory  negligence  of  the 
plaintiff  or  his  agent  as  to  prevent  a  recovery  of  judgment  by 
plaintiff,  that  was  a  defense  to  be  proven  and  established  by 
defendant.  {Railway  Co,  v.  Gladmon,  15  Wall.  401,  21  L. 
ed.  114;  RaUroad  Co.  v,  Horst,  93  U.  S.  291,  23  L.  ed.  898.) 
We  are  aware  that  there  has  been  a  contrariety  of  opinion  on 
this  question,  but  we  are  entirely  satisfied  with  the  rule  as 
settled  by  the  above-cited  authority." 

It  will  be  observed  that  in  the  foregoing  case  the  court 
cites  Railway  Cc\  v.  Oladmoii  with  approval.  In  the  latter 
case,  Mr.  Justice  Hunt,  speaking  for  the  supreme  court  of 
the  United  States,  said:  **The  plaintiff  may  establish  the  neg- 
ligence of  the  defendant,  his  own  injury  in  consequence 
thereof,  and  his  case  is  made  out.  If  there  are  circumstances 
which  convict  him  of  concurring  negligence,  the  defendant 
must  prove  them,  and  thus  defeat  the  action.  Irrespestive 
of  statute  law  on  the  subject,  the  burden  of  proof  on  that 
point  does  not  rest  upon  the  plaintiff.  {Oldfield  v.  ^eiv 
York  &  Har.  R.  R,  Co.,  3  E.  D.  Smith,  103,  affirmed,  14  N. 
Y.  310;  Johnson  v.  Hudson  River  R,  R,  Co,,  20  N.  Y.  65,  75 
Am.  Dec.  375 ;  Button  v.  Hudson  River  R,  R.  Co.,  18  N.  Y. 
248;  Wilds  V,  Hudson  River  R.  R.  Co.,  24  N.  Y.  430.)  In 
the  case  first  cited,  Denio,  J.,  says:  'I  am  of  opinion  that  it 
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is  not  a  rule  of  law  of  universal  application  that  the  plain- 
tiff must  prove  affirmatively  that  his  own  conduct,  on  the  oc- 
casion of  the  injury,  was  cautious  and  prudent.  The  onus 
probandi,  in  this  as  in  most  other  cases,  depends  upon  the 
position  of  the  affair  as  it  stands  upon  the  undisputed  facts. 
Thus  if  a  carriage  be  driven  furiously  through  a  crowded 
thoroughfare,  and  a  person  is  run  over,  he  would  not  be 
obliged  to  prove  that  he  was  cautious  and  attentive,  and  he 
might  recover,  though  there  were  no  witnesses  of  his  actual 
conduct.  The  natural  instinct  of  self-preservation  would 
stand  in  the  place  of  positive  evidence,  and  the  dangerous 
tendency  of  defendant's  conduct  would  create  so  strong  a 
probability  that  the  injury  happened  through  his  fault  that 

no  other  evidence  would  be  required The  culpability 

of  the  defendant  must  be  aCBrmatively  proved  before  the  case 
can  go  to  the  jury,  but  the  absence  of  any  fault  on  the  part 
of  the  plaintiff  may  be  inferred  from  circumstances;  and 
the  disposition  of  men  to  take  care  of  themselves  and  keep 
out  of  difficulty  may  properly  be  taken  into  consideration.'  *' 

In  volume  7  of  Rose's  Notes  on  United  States  Reports,  at 
page  910,  will  be  found  a  list  of  the  numerous  cases,  both 
state  and  federal,  that  have  cited  Railway  v,  Oladmon  with 
approval,  following  the  doctrine  that  the  **  burden  of  prov- 
ing contributory  negligence  rests  on  the  defendant."  Even 
if  the  rule  were  as  contended  for  by  respondent,  which  we 
think  is  not  the  case,  there  is  another  and  somewhat  kindred 
rule  quite  generally  recognized,  the  application  of  which  is 
decisive  of  the  contention  urged  in  this  particular  case.  Here 
the  employee  was  killed  and  there  were  no  eye-witnesses  to 
the  occurrence,  and  there  was  no  one  to  testify  to  anything 
other  than  physical  facts  and  appearances  and  surrounding 
and  concurring  circumstances. 

If  it  were  conceded  that  the  burden  of  proving  freedom 
from  contributory  negligence  rests  upon  the  plaintiff,  still 
in  a  case  where  the  injury  resulted  in  the  death  of  the  em- 
ployee, and  his  legal  representatives  are  prosecuting  an  action 
for  damages,  when  they  have  established  the  fact  of  his  death 
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and  that  it  resulted  from  the  negligence  of  the  defendant 
they  may  then  rest  upon  a  legal  presumption  which  at  once 
arises  in  favor  of  life  and  the  instincts  of  self-preservation. 
In  other  words,  the  law  should  and  will  presume  that  a  sane 
man  will  exercise  reasonable  care  and  precaution  in  the  preser- 
vation of  his  life,  and  that  he  will  not  knowingly  expose  or 
subject  himself  to  those  injuries  and  risks  that  he  might  rea- 
sonably expect  would  inflict  mortal  injuries. 

In  16  Cyclopedia,  1057,  the  author  in  discussing  "pre- 
sumptions,** under  the  subject  of  Evidence,  says:  **The  in- 
stinct of  self-preservation,  and  the  disposition  of  men  to  avoid 
personal  harm,  re-enforce  an  inference  that  a  person  killed 
or  injured  was  in  the  exercise  of  ordinary  care."  The  author 
cites  in  support  of  this  text  Denver  Tramway  Co.  v.  Beid, 
4  Colo.  App.  53,  35  Pac.  269 ;  Atchison  etc,  Ry.  Co.  v.  Hill, 
57  Kan.  139,  45  Pac.  581;  Connerton  v,  Delaware  etc.  Canal 
Co.,  169  Pa.  St.  339,  32  Atl.  416;  Texas  etc.  B.  Co.  v.  Gentry, 
163  U.  S.  353,  41  L.  ed.  186,  16  Sup.  Ct.  Eep.  1104. 

In  Denver  Tramway  Co.  v.  Reid,  the  supreme  court  of 
Colorado  approved  the  following  instruction  to  the  jury:  "In 
arriving  at  a  conclusion  as  to  whether  the  plaintiff  was  guilty 
of  contributory  negligence  at  the  time  of  the  happening  of 
the  accident,  you  may  take  into  consideration  the  natural 
instinct  of  self-preservation ;  that  any  person,  under  ordinary 
conditions,  will  take  care  of  himself  from  regard  for  his  own 
life.*' 

In  Connerton  v.  Canal  Company,  the  supreme  court  of 
Pennsylvania  said:  "In  case  where  the  injury  complained  of 
results  in  the  death  of  the  injured  person,  the  law  presumes 
that  such  person  exercised  the  measure  of  care  that  it  was 
his  duty  to  exercise.  The  presumption  is  prima  facifi  only, 
and  may  be  rebutted  by  proof  of  the  acts  of  the  injured  per 
son  or  of  the  circumstances  surrounding  the  accident." 

In  Texas  Pac.  R.  Co.  v.  Gentry,  the  plaintiff  wholly  failed 
to  prove  that  the  deceased  was  free  from  negligence  in  at- 
tempting to  cross  a  railway  track  in  front  of  a  moving  train, 
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and  it  was  contended  by  the  company  that  the  plaintiff  had 
failed  to  make  out  his  case  by  reason  of  having  failed  to  show 
the  deceased's  freedom  from  contributory  negligence.  Justice 
Harlan  in  speaking  for  the  supreme  court  of  the  United 
States,  said:  ''As  already  stated,  no  one  personally  witnessed 
the  crossing  of  the  track  by  the  deceased  nor  the  running  of 
the  flat  car  over  him.  "Whether  he  did  or  did  not  stop  and 
look  and  listen  for  approaching  trains  the  jury  could  not  tell 
from  the  evidence.  The  presumption  is  that  he  did;  and  if 
the  court  had  given  the  special  instruction  asked,  it  would 
have  been  necessary  to  accompany  it  with  the  statement  that 
there  was  no  evidence  upon  the  point,  and  that  the  law  pre- 
sumed that  the  deceased  did  look  and  listen  for  coming  trains 
before  crossing  the  track.'*  To  the  same  effect,  see  Greenleaf 
V.  Illinois  Central  Ry.  Co,,  29  Iowa,  14,  4  Am.  Rep.  193 ;  Alle7i 
V.  WiUard,  57  Pa.  St.  380;  1  Labatt  on  Master  and  Servant, 
sec.  330. 

Counsel  for  respondent  place  great  reliance  on  Patton  v. 
Texas  &  Pac.  Ry.  Co.,  179  U.  S.  661,  45  L.  ed.  361,  21  Sup. 
Ct.  Rep.  275,  and  call  our  special  attention  to  the  following 
quotations  from  that  case:  ''The  fact  of  accident  carries  with 
it  no  presumption  of  negligence  on  the  part  of  the  employer; 
and  it  is  an  affirmative  fact  for  the  injured  employee  to  es- 
tablish that  the  employer  has  been  guilty  of  negligence.  In 
the  latter  case,  it  is  not  sufficient  for  the  employee  to  show 
that  the  employer  may  have  been  guilty;  the  evidence  must 
point  to  the  fact  that  he  was.  And  where  the  testimony 
leaves  the  matter  uncertain  and  shows  that  any  one  of  half 
a  dozen  things  may  have  brought  about  the  injury,  for  one 
of  which  the  employer  is  responsible  and  for  some  of  which  he 
is  not,  it  is  not  for  the  jury  to  guess  between  these  half  a 
dozen  causes  and  find  that  the  negligence  of  the  employer 
was  the  real  cause,  when  there  is  no  satisfactory  foundation  in 
the  testimony  for  that  conclusion.  If  the  employee  is  unable 
to  adduce  sufficient  evidence  to  show  negligence  on  the  part 
of  the  employer,  it  is  only  one  of  the  many  cases  in  which  the 
plaintiff  fails  in  his  testimony;  and  no  mere  sympathy  for 
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the  unfortunate  victim  of  an  accident  justifies  any  departure 
from  settled  rules  of  proof  upon  the  plaintiffs. ' ' 

The  foregoing  extract  is  in  no  respect  in  conflict  with  the 
general  line  of  authorities  as  hereinbefore  cited  and  many 
others  in  harmony  therewith.  It  must  be  readily  admitted 
that  where  the  evidence  in  a  case  of  this  kind  is  so  uncertain 
as  to  leave  it  equally  clear  and  probable  that  the  injury  re- 
sulted from  any  one  of  ''half  a  dozen  causes/'  then  a  verdict 
for  plaintiff  would  be  pure  speculation,  and  could  not  be  sus- 
tained,  but  it  may  be  true  that  the  evidence  would  leave  it 
possible  that  the  injury  resulted  from  any  one  of  several 
causes,  and  yet  it  would  at  once  point  to  the  greater  proba- 
bility that  it  resulted  from  the  one  certain,  specific  cause 
charged  by  the  plaintiff.  In  the  latter  case,  the  jury  would 
be  justified  in  returning  a  verdict  in  favor  of  the  plaintiff, 
although  it  be  possible  that  the  injury  may  have  resulted 
from  some  other  cause.  There  are  very  few  things  in  human 
affairs,  and  especially  in  litigation  involving  damages,  that 
can  be  established  to  such  an  absolute  certainty  as  to  exclude 
the  possibility,  or  even  some  probability,  that  another  cause 
or  reason  may  have  been  the  true  cause  or  reason  for  the 
damage  rather  than  the  one  alleged  by  the  plaintiff-  But 
such  possibility y  or  even  probability^  is  not  to  be  allowed  to 
defeat  the  right  of  recovery  where  the  plaintiff  has  presented 
to  the  jury  sufficient  facts  and  circumstances  surrounding  the 
occurrence  as  to  justify  a  reasonable  juror  in  concluding 
that  the  thing  charged  was  the  prime  and  moving  cause. 
As  said  by  the  court  in  Texas  &  Pac,  By,  Co.  v.  Gentry,  supra: 
**When  a  given  state  of  facts  is  such  that  reasonable  men 
may  reasonably  differ  upon  the  question  as  to  whether  there 
was  negligence  or  not,  the  determination  of  the  matter  is 
for  the  jury.  It  is  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclusion  from  them 
that  the  question  of  negligence  is  ever  considered  as  one  of 
law  for  the  court.'* 

In  the  syllabus  to  Sioux  City  &  Pac,  R,  R.  Co.  v.  Stout. 
17  Wall.  (84  U.  S.J  657,  21  L.  ed.  745,  it  is  said:  '*If  upon 


Digitized  by 


Google 


April,  1907.]   Adams  v.  Bunker  Hill  etc.  Min.  Co.  651 

Opinion  of  the  Court — Ailshie,  C.  J.,  on  Rehearing. 

any  construction  which  the  jury  is  authorized  to  put  upon 
the  evidence,  or  by  any  inference  they  are  authorized  to  draw 
from  it,  the  conclusion  of  negligence  can  be  justified,  the 
defendant  is  not  entitled  to  a  nonsuit,  but  the  question  of 
negliprence  must  be  left  to  the  jury.'* 

The  general  outline  as  to  the  history  and  facts  of  this  case 
is  given  in  the  original  opinion.  From  that  it  will  be 
seen  that  the  employee,  Adams,  was  tending  an  ore  conveyor 
in  the  mill  of  the  Bunker  Hill  &  Sullivan  Mining  Company, 
and  that  it  was  his  duty  to  watch  the  belt  and  keep  rosin 
on  it  so  as  to  prevent  its  slipping  on  the  pulleys.  This  belt 
was  running  on  an  incline  of  about  forty-five  degrees,  and 
conveyed  the  ore  from  the  lower  part  of  the  mill  to  the 
upper  floor  from  which  it  was  dumped  into  an  ore  chute. 
Adams  was  not  accustomed  to  working  about  the  concentrator 
or  in  the  mill,  and  was  neither  experienced  nor  familiar  with 
that  kind  of  work,  and  the  company's  officers  appear  to  have 
been  aware  of  his  inexperience  in  this  class  of  work.  He 
had  worked  in  the  mill  only  a  short  time  prior  to  the  acci- 
dent. It  is  admitted  that  he  was  killed  in  defendant's  mill 
and  while  engaged  in  its  service.  No  one  was  present  at  the 
time  of  the  accident,  and  it  was  therefore  impossible  for  the 
plaintiff  to  produce  any  witnesses  who  could  narrate  the  facts 
of  the  occurrence.  The  case  depended  entirely  upon  circum- 
stances and  the  physical  facts  and  conditions  as  they  existed 
at  the  time  he  was  last  seen,  and  at  the  time  his  body  was  dis- 
covered in  the  machinery. 

While,  perhaps,  no  single  fact  or  circumstance  standing 
alone  that  has  been  shown  by  the  plaintiff  would  justify  the 
jury  in  saying  that  it  alone  established  negligence  on  the 
part  of  the  defendant,  still  when  all  the  facts  and  circiun- 
stances  that  were  shown  are  taken  and  considered  together, 
they  are  sufficient  to  go  to  the  jury.  They  made  a  prima  facie 
case  at  least.  The  court  may  properly,  and,  in  fact,  should 
say  when  no  facts  have  been  established  to  support  the  plain- 
tiff's case,  but  the  court  cannot  say  what  facts  and  circum- 
filances  shall  be  believed  and  what  may  not  be  believed,  nor 
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can  the  court  determine  as  to  what  conclusions  a  jury  might 
reach  from  a  certain  state  of  facts  and  train  of  cireumstancee 
from  which  different  conclusions  might  be  reasonably  reached 
by  different  minds. 

In  this  case  it  does  not  appear  that  the  nature  of  the  ser- 
vice and  employment  required  the  servant  to  repair  the  belt 
or  machinery  with  which  he  was  working,  nor  does  it  appear 
that  he  was  in  an  equally  favorable  position  with  the  defend- 
ant for  inspecting  the  machinery  and  instrumentalities  with 
which  he  was  working.  The  defendant  had  charge,  control 
and  management  of  its  own  mill  and  machinery,  and  had 
its  day  foreman  and  night  foreman  in  charge.  Adams'  em- 
ployment was  on  the  night  shift,  and  it  was  after  dark  when 
he  went  on  duty.  The  place  where  his  principal  and  most 
dangerous  work  was  required  was  poorly  lighted,  there  being 
only  one  electric  lamp  near  him,  and  that  hung  over  the  belt, 
and  the  belting  and  ore  carried  thereon  cast  a  shadow  be- 
neath and  at  the  place  where  Adams  was  required  to  work 
and  apply  the  rosin.  Prom  the  evidence  in  the  record,  it 
appears  that  it  would  have  been  verj'  difficult  for  him  to  have 
detected  loose  bolts  or  a  damaged  or  defective  condition  in  the 
belting.  It  also  appears  that  the  bolts  were  allowed  to  extend 
on  the  under  side  of  the  belting  as  much  as  three-fourths  of  an 
inch,  and  that  immediately  after  the  discovery  of  the  dead 
body  pieces  of  his  sweater  and  clothing  were  found  on  the 
bolts  and  nuts,  and  that  many  of  the  nuts  were  loose  and 
some  of  the  bolts  were  bent.  It  also  appears  from  the  tes- 
timony of  at  least  one  witness  that  it  was  the  custom  of  those 
in  charge  of  the  mill  to  have  this  machinery  inspected  and 
the  nuts  tightened  between  shifts  either  at  noon  or  evening. 
It  is  shown  that  Adams  helped  tighten  the  nuts  at  least  once 
previous  to  the  accident,  but  it  does  not  appear  that  this  was 
in  the  line  of  his  duty  or  a  service  for  which  he  was  employed. 

It  has  been  argued  by  respondent's  counsel  that  Adams' 
death  may  have  been  the  result  of  any  one  of  a  number  of 
causes;  that  he  may  have  been  thrown  in  there  by  an  enemy; 
that  he  may  have  committed  suicide ;  that  he  may  have  been 


Digitized  by 


Google 


Nov.  1906.  J        Allen  v.  Phoenix  Assur.  Co.  653 

Points  Decided. 

intoxicated  and  fallen  in ;  that  he  may  have  been  experiment- 
ing as  to  some  different  method  of  applying  the  rosin ;  and  a 
great  many  other  theories  appear  to  have  been  advanced  as  an 
explanation  of  his  death.  While  any  of  these  theories  are 
among  the  possibilities,  nevertheless  the  complaint  of  the 
plaintiff  and  the  answer  of  the  defendant  reduce  the  issue  as 
to  the  cause  of  his  death  to  one  proposition,  and  that  is  set 
out  in  paragraph  7  of  the  defendant's  answer.  We  quote 
therefrom  as  follows:  "Defendant  alleges  that  said  Adams 
was  killed  through  his  own  negligence  in  this:  that  he  care- 
lessly and  negligently  allowed  himself  to  become  entangled  in 
the  pulley  while  carelessly  and  negligently  putting  rosin  on 
the  said  belt  and  pulley." 

The  plaintiff  produced  sufficient  evidence  to  put  the  de- 
fendant on  its  defense  and  to  entitle  the  case  to  go  to  the 
jury,  and  it  was  error  for  the  trial  court  to  grant  a  nonsuit. 
The  judgment  must  be  reversed,  and  it  is  so  ordered  and  a 
new  trial  is  granted.  Costs  awarded  in  favor  of  the  appel- 
lants. 

Sullivan,  J.,  concurs. 

Stewart,  J.,  took  no  part  in  the  decision. 


(November  24,  1906.) 


GEORGE  L.  ALLEN  et  al.,  Appellants,  v.  PHOENIX  AS- 
SURANCE COMPANY,  Respondent. 

[88  Pac.  245.] 

PiEB    Insurance — Application    fob    Insubance — ^Pboof    op    Loss — 
Waivee — Sole  Ownek  in  Fee  Simple — Assignment  op  Policy. 

1.  Where  the  insurer  relies  on  a  condition  subsequent  incor- 
porated in  a  policy  of  insurance  to  defeat  the*  right  of  the  insured 
to  recover  after  loss,  the  insurer  must  specially  plead  such  condi- 
tion and  breach  thereof,  and  the  plaintiff  in  an  action  to  recover 
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on  the  policy-  has  a  right  to  introduce  evidence  to  rebut  any  proof 
of  breach  of  condition  so  pleaded,  or  to  show  a  waiver  of  the  condi- 
tion of  the  insurer. 

2.  Where  the  plaintiff  in  an  action  on  an  insurance  policy  makes 
a  prima  fcLcie  case  establishing  the  fact  of  issuance  and  delivery  of 
the  policy  and  the  payment  of  the  prenuum  thereon,  the  loss 
through  and  on  account  of  the  cause  insured  against,  and  the 
furnishing  of  notice  and  proofs  to  the  insurer  as  required  by  the 
policy  or  the  waiver  thereof  on  the  part  of  the  insurance  company, 
the  case  should  go  to  the  jury,,  and  it  is  error  for  the  trial  court  tu 
grant  a  nonsuit. 

3.  Where  an  insurance  company  has  sent  its  agent  and  adjuster 
to  the  place  where  the  loss  occurred  to  take  the  proofs  and  adjust 
the  loss,  and  after  examination  and  investigation  by  such  adjuster 
he  informs  the  insured  that  his  company  cannot,  and  will  not,  pay  the 
loss,  and  places  the  refusal  to  do  so  on  the  grounds  that  the  policy 
has  been  assigned  and  urges  no  other  ground  of  objection  whatever, 
and  informs  the  insured  that  he  has  nothing  further  to  do  with  the 
matter^  and  that  they  will  have  to  deal  directly  with  the  company, 
and  the  company,  on  the  other  hand,  through  its  home  office,  informs 
and  advises  the  insured  that  the  matter  is  still  in  the  hands  of 
their  adjuster,  who  visited  the  premises,  and  the  adjuster  thereafter 
refuses  to  further  negotiate  or  deal  with  the  insured  looking  to  an 
adjustment  of  the  loss,  such  facts  establish  a  sufficient  prima  fade 
case  of  waiver  of  proofs  to  entitle  the  same  to  go  to  the  jury. 

4.  Where  an  insurance  policy  contains  a  clause  providing  that 
the  policy  shall  be  void  **if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership,  or  if  the  subject  of  insur- 
ance be  a  building  on  ground  not  owned  by  the  insured  in  fee  sim- 
ple,"  and  it  is  shown  that  the  property  insured  was  situated  upon  a 
government  homestead  owned  and  claimed  by  the  insured  in  which 
the  legal  title  remained  in  the  United  States  government,  and  on 
which  final  proof  was  not  made  until  after  the  loss  by  fire.  Held,  that 
there  was  not  such  a  failure  of  title  as  to  defeat  the  right  of 
recovery  under  this  stipulation  as  to  ownership. 

5.  Id. — In  such  a  case  the  sole  and  entire  burden  of  the  loss, 
in  case  of  loss,  falls  upon  the  insured  (the  homesteader),  and 
the  government  has  no  interest  in  the  property  destroyed,  and 
suffers  no  loss  on  account  thereof. 

6.  Where  it  is  shown  that  the  insured  truthfully  and  correctly 
stated  the  nature  and  condition  of  his  title  in  making  his  applica- 
tion for  insurance,  he  will  not  be  precluded  from  recovering  in 
case  of  loss  on  account  of  a  contrary  statement  as  to  title  inserted 
in  the  policy  by  the  underwriter. 
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7.  Assignment  or  hypothecation  of  a  policy  of  fire  insurance 
of  the  face  value  of  $2,000  to  a  creditor,  as  collateral  security 
for  an  extension  of  time  on  a  debt  of  $300,  does  not  constitute  or 
amount  to  an  assignment  of  the  policy  in  violation  of  the  stipula- 
tion contained  therein  to  the  effect  that  the  policy  shall  be  void 
if  '' assigned  before  loss.'' 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Nez  Perce  County.     Hon.  Edgar  C.  Steele,  Judsre. 

Action  by  plaintiffs  to  recover  upon  a  policy  of  fire  insur- 
ance. Plaintiffs  introduced  their  evidence  and  rested  their 
case,  whereupon  the  court  granted  a  nonsuit  on  motion  of 
defendant.  Plaintiffs  appeal  from  the  judgment  and  from 
an  order  denying  a  motion  for  a  new  trial.     Reversed. 

Daniel  Needham,  for  Appellants. 

The  facts  as  alleged  in  plaintiff's  amended  complaint  and 
established  by  the  evidence  makes  a  strong  prima  facie  case, 
and  should  have  been  submitted  to  the  jury.  (Black  v.  City 
of  Lewiston,  2  Idaho,  276,  13  Pac.  80;  Kroetch  v.  Empire 
Mill  Co.,  9  Idaho,  277,  74  Pac.  868;  Idaho  Milling  Co,  v, 
Kalanquin,  7  Idaho,  295,  62  Pac.  925;  Kansteiner  v.  Chjne, 
5  Idaho,  59,  46  Pac.  1019;  Pearlstine  v.  Westchester  Fire  Ins. 
Co.,  70  S.  C.  75,  49  S.  E.  4,  and  cases  cited.) 

Every  ground  set  forth  in  defendant's  motion  for  non- 
suit is  matter  of  defense,  and  plaintiffs  were  not  called  upon 
to  meet  the  said  separate  defenses  until  they  were  proved,  at 
least  prima  facie.  (Wallingford  v.  Columbia  &  0.  R.  Co., 
26  S.  C.  258,  2  S.  E.  19.) 

Upon  a  motion  for  nonsuit,  everything  will  be  deemed  to 
be  proved  which  the  evidence  tends  to  prove.  (Xord  v. 
Boston  &  M.  Con.  Copper  &  Silver  Min.  Co.,  30  Mont.  48, 
75  Pac.  681;  State  v.  Benton,  13  Mont.  306,  34  Pac.  301,- 
Later  v.  Haywood,  ante,  p.  78,  85  Pac.  494.) 

The  evidence  was  sufficient  to  entitle  the  plaintiffs  to  a 
submission  of  the  issues  to  the  jury.  (Nute  v.  Hartford  Fire 
Ins.  Co.,  109  Mo.  App.  585,  83  S.  W.  83.) 
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Waiver  is  a  question  pf  fact  to  be  determined  by  the  jury. 
{Exchange  Bank  v.  Thuringia  Ins,  Co.,  109  Mo.  App.  654, 
83  S.  W.  534;  Ehrlich  v.  Aetna  Life  his  Co.,  88  Mo.  249; 
Okey  V.  State  Ins.  Co.,  29  Mo.  App.  105;  Stiepel  v.  Oerman 
etc.  Ins.  Co.,  55  Mo.  App.  224.) 

We  cite  further  on  question  of  waiver  the  following:  Mc- 
Bride  and  Other  v.  Republic  Fire  Ins.  Co.,  30  Wis.  562; 
Bellevue  Boiler  Mills  Co.  v.  London  d-  L.  Fire  Ins.  Co.,  4 
Idaho,  307,  39  Pac.  196 ;  Miner  v.  Phoenix  Ins.  Co.,  27  Wis. 
693,  9  Am.  Rep.  479;  Campbell  v.  American  Fire  Ins.  Co., 
73  Wis.  100-110,  40  N.  W.  661 ;  Harriman  v.  Queen  Ins.  Co., 
49  Wis.  71 ;  Lansing  v.  Commercial  Union  Assur.  Co.,  4  Neb. 
(UnoflScial),  140,  93  N.  W.  756;  King  v.  Hekla  Fire  Ins.  Co., 
58  Wis.  508,  17  N.  W.  297;  Faust  v.  American  Fire  Ins.  Co., 
91  Wis.  158,  51  Am.  St.  Rep.  876,  64  N.  W.  883,  30  L.  R.  A. 
703. 

The  fact  that  the  real  estate  was  a  homestead  entry  and 
final  proof  had  not  yet  been  made  would  not  defeat  the  re- 
covery of  insurance  on  property  situate  thereon,  provided 
the  assured  had  an  insurable  interest  therein.  {Smith  v. 
Phoenix  Ins.  Co.,  91  Cal.  323,  25  Am.  St.  Rep.  191,  27  Pac.  738, 
13  L.  R.  A.  475 ;  Grange  Mill  Co.  v.  Western  Assur.  Co.,  118  III 
396,  9  N.  E.  274;  Davis  v.  Phoenix  Ins.  Co.,  Ill  Cal.  409,  43 
Pac.  1115;  Oerman  Ins.  Co.  v.  Gueck,  130  lU.  345,  23 
N.  E.  112,  6  L.  R.  A.  835;  Kenton  Ins.  Co.  v.  Wiggington, 
89  Ky.  330,  12  S.  W.  668,  7  L.  R.  A.  81.) 

If  furnishing  proofs  of  loss  was  material,  after  company 
denied  all  liability  on  other  grounds,  receiving  such  proofs 
and  not  returning  same  or  objecting  thereto  is  a  waiver  of 
that  condition.  {Commercial  Union  Assur.  Co.  v.  Hocking, 
6  Cent.  Rep.  915,  115  Pa.  St.  407,  2  Am.  St.  Rep.  562,  8  Atl. 
589 ;  Martison  v.  North  British  &  M.  Ins.  Co.,  64  Mich.  372, 
31  N.  W.  291;  German  Fire  Ins.  Co.  v.  Grunert,  112  111.  69; 
Titus  V.  Glens  Falls  Fire  Ins.  Co.,  81  N.  Y.  419;  Oans  v. 
St.  Paul  F.  &  M\  Ins.  Co.,  43  Wis.  109,  28  Am.  Rep.  535; 
Farnum  v.  Phoenix  his.  Co.,  83  Cal.  246,  17  Am.  St.  Rep. 
233,  23  Pac.  869;  Long  Island  Ins.  Co.  v.  Great  Western 
Mfg.  Co.,  2  Kan.  App.  377,  42  Pac. -739;  Breedlove  v.  Nor- 
wich Union  Fire  Ins.  Soc,  124  Cal.  164,  56  Pac.  770-772.) 
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Plaintiffs  have  never  parted  with  title  to  said  policy,  but 
have  always  been  the  owners  thereof. 

The  defendant  cannot  avoid  liability  under  said  policy  ou 
account  of  the  indorsement  thereon.  {Carroll  v.  Boston 
Marine  Ins.  Co.,  8  Mass.  515 ;  Insurance  Co.  of  Penn^lvanta 
V.  Phoenix  Ins.  Co.,  71  Pa.  St.  31 ;  Bidend  v.  L.  dk  L.  P.  & 
L.  Ins.  Co.,  30  Cal.  76;  True  v.  Manhattan  Fire  Ins.  Co., 
26  Fed.  83;  Ellis  v.  Kreutzinger,  27  Mo.  311,  72  Am.  Dec. 
270;  Wakefield  v.  Martin,  3  Mass.  558.) 

James  E.  Babb,  for  Respondent. 

The  plaintiff  proved  the  execution  of  the  contract,  and 
the  defendant's  cross-examination  was  germane  in  so  far  as 
it  elicited  circumstances  to  show  that  the  contract  never  took 
effect.  {Austi^i  v.  Mutual  Reserve  Fund  Assn.,  132  Fed. 
555;  Wilcox  V.  Continental  etc.  Ins.  Co.,  85  Wis.  193,  55  N. 
W.  188.) 

A  nonsuit  was  properly  granted  because  the  evidence  showed 
that  the  plaintiffs  had  not  either  a  sole  nor  an  unconditional 
title,  nor  a  fee  simple  title  to  the  ground  upon  which  the 
building  stood.  Plaintiffs  had  not,  nor  either  of  them,  the 
legal  title,  nor  had  they  any  equitable  title.  {In  re  Millers' 
&  Manufacturers'  Ins.  Co.  (Minn.),  106  N.  W.  485;  Waller  v. 
Northern  Assur.  Co.,  10  Fed.  232,  2  McCrary,  637 ;  Barnard  v. 
National  Fire  Ins.  Co.  of  Hartford,  27  Mo.  App.  26 ;  America7i 
Ins.  Co.  V.  Bamett,  73  Mo.  364,  39  Am.  Rep.  517 ;  Clay  Fire  & 
Marine  Ins.  Co.  v.  Manufacturers'  Co.,  31  Mich.  346;  Aetna 
Ins.  Co.  V.  Holcomb,  89  Tex.  404,  34  S.  W.  915 ;  Wilcox  v.  Con- 
tinental Ins.  Co.,  85  Wis.  193,  56  N.  W.  188;  Fox  v.  Queen 
Ins.  Co.,  124  Ga.  948,  53  S.  E.  271.) 

Plaintiff  had  no  cause  of  action  because  of  the  chattel  mort- 
gage upon  part  of  the  insured  property  at  the  time  of  the 
issuance  of  the  policy.  This  proposition  depends  for  its 
force  upon  the  condition  of  the  policy  providing  that  if  such 
mortgage  exist,  without  the  consent  indorsed  upon  the  policy, 
the  policy  shall  be  void  in  its  inception.  (13  Am,  &  Eng. 
Ency.  of  Law,  2d  ed.,  258.) 
Idaho,  Vol.  12—42 
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Under  the  provisions  in  this  policy,  information  given  to 
any  agent  of  conditions  of  the  title,  or  existence  of  a  mort- 
gage, would  not  save  the  policy  from  invalidity  in  the  ab- 
sence of  an  indorsement  of  the  company's  consent  in  writ- 
ing upon  the  policy,  in  accordance  with  the  terms  thereof. 
(Northern  Assur.  Co.  v.  Grandview  Bldg,  Assn,,  183  U.  S. 
308,  46  L.  ed.  213,  22  Sup.  Ct.  Rep.  132;  Denting  Inv. 
Co.  V.  Shawnee  Fire  Ins.  Co.,  16  Okla.  1,  83  Pac.  918; 
Pennsylva7iia  Cos.  Co.  v.  Bacon,  133  Fed.  907,  67  C.  C.  A. 
497.) 

The  assignment  of  the  policy  to  John  P.  VoUmer  was  made 
to  him  absolutely  and  not  by  way  of  security,  so  far  as  ap- 
pears from  the  language  of  the  assignment,  and  it  became 
necessary  upon  the  assignment  to  him,  nothing  to  the  con- 
trary being  expressed  in  writing  attached  to  the  policy,  that 
his  interest  should  be  a  sole  and  unconditional  title  and  fee 
simple  title  as  to  the  real  property.  If  the  purpose  were 
that  his  title  should  be  that  of  mortgagee  only,  it  should  have 
been  expressed  in  writing  attached  to  the  policy.  {Home 
Ins.  Co.  V.  Allen,  93  Ky.  270,  19  S.  W.  743;  WM  v.  Com. 
Ins.  Co.,  2  Wkly.  Law  Bui.  (Ohio)  113;  Wall  v.  Amazon  Ins. 
Co.,  2  Wkly.  Law  Bui.  333,  7  Ohio  Dec.  408;  Phoenix  Ins.  Co. 
V.  Willis,  70  Tex.  12,  8  Am.  St.  Rep.  566,  6  S.  W.  825.) 

The  adjuster  has  no  authority  to  waive  the  making  of 
proofs  of  loss.  {Searle  v.  Dwelling-house  Ins.  Co.,  152  Mass. 
263,  25  N.  E.  290;  Graves  v.  Merchants'  Bankers'  Trust  Co., 
82  Iowa,  637,  31  Am.  St.  Rep.  507,  49  N.  W.  65;  Emnnuel 
V.  Maryland  Casualty  Co.,  47  Misc.  Rep.  378,  94  N.  Y.  Supp. 
36.) 

The  sending  of  an  adjuster  to  adjust  the  loss  and  an  ex- 
amination by  him  of  the  nature  of  the  loss,  and  even  of  the 
parties  upon  oath,  does  not  constitute  a  waiver  of  proofs  of 
loss.  The  company  has  a  right  to  make  these  examinations 
and  investigations,  and  by  express  provision  of  this  policy  it 
is  declared  that  such  investigations  and  examinations  shall 
not  constitute  a  waiver.  {Holbrook  v,  Beloise  T.  Ins.  Co., 
117  Cal.  561,  49  Pac.  555;  Willoughby  v.  St.  Paul  Grain 
Ins.  Co.,  68  Minn.  373,  71  N.  W.  272;  Phoenix  Ins.  Co.  v. 
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Camahan,  63  Ohio,  258,  58  N.  E.  805;  Phoenix  Ins.  Co.  v. 
Flemming,  65  Ark.  54,  67  Am.  St.  Rep.  900,  44  S.  W.  464, 
34  L.  R.  A.  789 ;  13  Am.  &  Eng.  Ency.  of  Law,  349 ;  Donough 
V.  Farmers'  F.  Ins.  Co.,  104  Mich.  503,  62  N.  W.  721 ;  Walsh 
V.  Des  Moines  Ins.  Co.,  77  Iowa,  376,  42  N.  W.  324;  Harri- 
son V.  Hartford  F.  Ins.  Co.,  59  Fed.  732;  Young  v.  8t.  P.  F. 
&  M.  Ins.  Co.,  68  S.  C.  387,  47  S.  E.  681 ;  Missouri  Pac.  Ry. 
Co.  V.  Western  Assur.  Co.,  129  Fed.  610;  Kirkman  v.  Farm- 
ers' Ins.  Co.,  90  Iowa,  457,  48  Am.  St.  Rep.  454,  57  N.  W. 
952 ;  German  Ins.  Co.  v.  Davis,  40  Neb.  700,  69  N.  W.  698 ; 
Lycoming  County  Ins.  Co.  v.  Updegraff,  40  Pa.  St.  311.) 

AILSHIB,  J. — This  case  was  taken  from  the  jury  on  a 
motion  for  nonsuit  on  the  submission  of  the  plaintiffs'  case. 
The  appeal  is  from  the  judgment  and  from  an  order  deny- 
ing a  new  trial.  The  action  was  commenced  for  the  recovery 
of  the  amount  of  loss  sustained  by  the  plaintiffs  under  a  fire 
insurance  policy  issued  by  the  defendant  on  certain  of  plain- 
tiffs' property.  On  the  trial  the  plaintiffs  proved  the  issu- 
ance of  the  policy  and  introduced  the  same  in  evidence,  and 
the  payment  of  the  premium  thereunder  and  the  loss  of  the 
property.  Plaintiffs  had  alleged  in  their  complaint  a  waiver 
by  the  defendant  of  the  formal  written  proofs  and  inventory 
of  loss  as  provided  for  and  required  in  the  policy.  On  the 
trial  they  proved  that  immediately  after  the  fire  they  called 
up  the  defendant's  local  agent  and  notified  him  of  the  loss, 
and  that  soon  thereafter  defendant  sent  its  adjuster,  J.  H. 
McKowan,  from  Spokane,  Washington,  to  examine  the  con- 
ditions and  adjust  the  loss.  The  adjuster  went  to  the  prem- 
ises, questioned  and  examined  the  parties  insured,  and  took 
some  memoranda  of  the  property  lost  and  the  dimensions 
and  conditions  of  the  building,  and  it  seems  that  there  was  no 
difference  between  them  as  to  the  amount  of  the  loss  except 
as  to  the  extent  of  damage  done  to  an  engine  and  boiler. 
When  the  adjuster  got  ready  to  leave  the  premises  he  de- 
manded of  the  insured  the  policy,  whereupon  they  informed 
him  that  it  was  in  the  ofl&ce  of  John  P.  Vollmer  at  Lewiston. 
He  inquired  the  reasons  why  it  was  there,  and  they  informed 
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him  that  they  had  been  owing  Mr.  Yollmer  $300  for  aome 
time,  and  when  the  same  became  due  they  were  unable  to  pay 
it,  and  that  they  went  to  see  Mr.  Vollmer  and  asked  him  to 
give  them  an  extension  of  about  six  weeks,  and  that  they  gave 
him  the  policy  as  collateral  security'.  Upon  delivering  the 
policy  to  Mr.  Vollmer  they  indorsed  their  written  assignment 
to  him.  It  is  alleged  by  the  complaint  that  at  the  time  of 
making  this  assignment  it  was  understood  and  agreed  between 
them  and  Mr.  Vollmer  that  he  should  submit  the  assignment 
to  the  agent  of  the  insurance  company  for  the  company's 
approval.  Proof  of  this  allegation  does  not  appear  from  the 
evidence,  and  there  seems  to  have  arisen  some  controvert 
on  the  trial  as  to  the  admissibility  of  the  evidence  tending  to 
show  the  transaction  between  the  plaintiffs  and  Mr.  Voll- 
mer, and  the  court  refused  to  allow  plaintiffs  to  testify  that 
they  were  the  owners  in  fact  and  that  they  had  been  all  the 
time  the  owners  of  the  policy.  Upon  learning  that  the  policy 
was  in  the  possession  of  Mr.  Vollmer,  the  adjuster  seems  to 
have  assumed  an  air  of  independence,  and  informed  the  plain- 
tiffs that  he  would  have  no  further  business  with  them. 
They  requested  him,  however,  to  meet  them  the  following  day 
at  Lewiston.  They  went  to  Lewiston  the  next  day  and  Mr. 
Vollmer  delivered  them  the  policy.  In  the  meanwhile  the 
adjuster  had  been  to  Mr.  Vollmer 's,  and  seems  to  have  ex- 
amined the  policy  and  also  the  assignment  thereon,  and  when 
they  saw  him  he  told  them  he  had  seen  the  policy  and  found 
that  they  had  assigned  it,  and  that  they  had  no  further  claim 
on  it  and  that  he  could  not  pay  them  anything.  He  also 
told  them  as  he  was  leaving  the  city,  that  since  they  had  put 
their  matter  in  the  hands  of  an  attorney  he  had  no  further 
business  with  it,  and  that  they  would  have  to  settle  with  the 
company ;  and  he  appears  to  have  also  made  further  remarks 
to  them  with  a  view,  apparently,  of  getting  them  to  submit 
some  offer  of  compromise.  The  plaintiffs'  attorney  seems  to 
have  thereafter  written  the  head  oflSce  in  New  York  City 
concerning  the  matter,  and  in  reply  thereto  received  two  let- 
ters from  the  office  in  San  Francisco  informing  him  that  the 
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matter  was  still  in  the  hands  of  their  agent  and  adjuster, 
Mr.  McKowan,  of  Spokane,  and  that  they  had  written  him  on 
the  snbject  of  this  loss.  This  is  the  substance  of  the  evi- 
dence produced  by  the  plaintiffs.  The  defendant  had  denied 
the  material  allegations  of  the  complaint,  admitting  the  is- 
suance of  the  policy,  but  denying  that  it  ever  went  into  force 
or  effect  or  became  a  valid  policy  of  insurance,  and  as  a  de- 
fense to  the  action  set  up  some  nine  separate  defenses,  in 
each  of  which  it  was  alleged  that  the  insured  had  violated 
some  clause,  provision  or  restriction  contained  in  the  policy, 
and  that  as  a  consequence  of  such  violation  the  policy  had 
lapsed  and  the  defendant  was  relieved  from  liability  for  the 
loss. 

On  cross-examination  of  plaintiffs'  witnesses  by  defend- 
ant's counsel,  evidence  was  brought  out  which  showed,  or  at 
least  tended  to  show,  that  at  the  time  of  the  issuance  of  the 
policy  and  thencefortji  until  the  loss  by  fire,  the  property 
insured  was  situated  on  a  homestead  claim  owned  by  one  of 
the  plaintiffs,  the  title  to  which  was  at  all  times  in  the  United 
States  government,  and  that  final  proof  was  not  made  until 
in  the  summer  after  the  fire.  This,  it  is  claimed,  avoided 
liability  by  the  insurer  under  the  following  clause  contained 
in  the  policy:  **This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  thereto,  shall  be 
void  ....  if  the  interest  of  the  insured  be  other  than  un- 
conditional and  sole  ownership,  or  if  the  subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  insured  in  fee 
simple,  or  if  the  subject  of  insurance  be  personal  property 
and  be  or  become  encumbered  by  chattel  mortgage,  ....  or 
if  this  policy  be  assigned  before  loss." 

The  plaintiffs  made  a  sufficient  case  to  go  to  the  jury,  and 
whatever  evidence  was  disclosed  to  defeat  plaintiffs'  right  of 
recovery  or  avoid  the  liability  of  the  insurer  was  brought 
out  on  the  cross-examination,  and  without  considering  or  pass- 
ing upon  the  proposition  as  to  whether  or  not  this  was  proper 
cross-examination,  it  is  nevertheles  true  that  all  the  evidence 
brought  out  on  cross-examination  was  matter  in  support  of 
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the  separate  defenses  pleaded  by  the  company.  All  of  these 
matters  were  of  such  a  nature  and  character  that  they  might 
have  been  waived  by  the  company,  and  the  plaintiffs  were 
entitled  to  the  opportunity  of  offering  evidence  in  rebuttal 
thereof,  or  tending  to  show  a  waiver  of  the  conditions  and  ob- 
ligations pleaded  as  defenses.  {Pearlstine  v,  Westchester 
Fire  Ins.  Co.,  70  S.  C.  75,  49  S.  E.  4,  and  cases  cited.)  On 
the  other  hand,  it  would  be  a  somewhat  novel  practice  to  re- 
quire a  plaintiff,  in  making  his  case  in  chief,  to  rebut  evi- 
dence brought  out  by  the  defendant  on  cross-examination 
which  tended  to  support  the  separate  defenses.  The  defend- 
ant recognized  in  this  case  what  we  conceive  to  be  the  correct 
rule  of  practice  in  preparing  and  filing  its  answer;  namely, 
that  where  the  insurer  relies  for  its  defense  upon  breach  of 
condition  enumerated  in  the  policy,  it  must  plead  the  condi- 
tion, and  its  violation  in  defense  of  the  action.  {American 
Cent.  Ins.  Co.  v.  Murphy  (Tex.  Civ.  App.),  61  S.  W.  956; 
19  Cyc.  92G.)  This  is  especially  true  of  all  conditions 
subsequent.  On  the  other  hand,  the  plaintiff  must  prove 
conditions  precedent.  (11  Ency.  of  PL  &  Pr.  422,  423.)  In 
this  case  the  plaintiffs  had  alleged  a  waiver  of  proofs  of  loss, 
and  we  think  the  evidence  in  support  of  that  allegation  was 
sufficient  to  entitle  them  to  go  to  the  jury.  The  defendant's 
adjuster  went  upon  the  grounds,  and  examined  the  condi- 
tions and  made  notes  and  took  memoranda  and  questioned 
the  insured,  and  finally  left  them  by  telling  them  that  he 
could  not  pay  them  anything,  and  placed  the  refusal  to  pay 
solely  upon  the  ground  that  they  had  assigned  the  policy. 
When  plaintiffs'  attorney  wrote  to  the  home  ofiBce,  he  received 
notice  from  them  that  the  matter  was  still  in  the  hands  of 
their  adjuster.  The  adjuster,  on  the  other  hand,  appears  to 
have  declined  to  further  communicate  or  deal  with  them  in  any 
respect  whatever.  While  the  contract  does  not  make  it  the 
duty  of  the  insurer  to  furnish  the  insured  with  blanks  for  mak- 
ing proof  of  loss,  it  is  nevertheless  the  uniform  practice  of 
insurance  companies  to  do  so,  and  yet  neither  the  adjuster  nor 
the  company  appear  to  have  ever  furnished  the  insured  with 
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any  blanks  for  making  proof  of  loss.  It  is  true  that  this 
fact  is  not  a  matter  that  would  constitute  a  waiver,  yet  it  is 
a  circumstance  taken  in  connection  with  the  action,  conduct 
and  statements  of  the  adjuster  as  well  as  the  home  office  of 
the  company,  that  bears  upon  the  apparent  aims  and  pur- 
poses of  the  company.  The  insurer  must  be  fair,  and  when 
relying  on  printed  restrictions  among  the  numerous  limita- 
tions found  in  its  policies  must  not  so  act  with  reference  to 
one  restriction  as  to  mislead  the  insured  as  to  its  attitude  or 
reliance  on  another.  The  evidence  submitted  by  plaintiffs 
was  sufficient  to  make  a  prima  facie  case  of  waiver  of  proofs 
of  loss  and  to  take  the  case  to  the  jury.  As  touching  the  gen- 
eral principle,  see  Searle  v.  Dwelling-house  Ins,  Co.,  152 
Mass.  263,  25  N.  E.  290;  California  Ins,  Co.  v,  Oracey,  15 
Colo.  70,  22  Am.  St.  Rep.  276,  24  Pac.  577;  Cobb  v.  Insur- 
ance Co,,  11  Kan.  93;  Exchange  Bank  of  Webb  City  v, 
Thuringia  Ins.  Co.,  109  Mo.  App.  654,  83  S.  W.  534;  13  Am, 
&  Eng.  Ency.  of  Law,  2d  ed.,  344.  In  Farnum  v.  Insur- 
ance Co.,  83  Cal.  246,  17  Am.  St.  Rep.  233,  23  Pac.  874,  the 
supreme  court  of  California,  in  discussing  waiver  by  insurer, 
said:  **It  is  well  settled  by  a  long  line  of  authorities  that  the 
denial  of  all  liability  upon  other  grounds  is  a  waiver  even 
of  the  condition  requiring  proofs  of  loss,"  and  in  support  of 
this  statement  that  court  cites  the  following  authorities :  Con- 
tinental Ins,  Co.  V.  Buckman,  127  111.  364,  11  Am.  St.  Rep. 
121,  20  N.  E.  77 ;  Phoenix  Ins.  Co.  v.  Spiers,  87  Ky.  259,  8 
3.  W.  453 ;  Norwich  etc.  Transp,  Co,  v.  Western  etc.  Ins.  Co., 
34  Conn.  561,  Fed.  Cas.  No.  10,363;  McBride  v.  Insurance 
Co.,  30  Wis.  562;  Donahue  v.  Insurance  Co.,  56  Vt.  382; 
Lebanon  Mut,  Ins.  Co.  v.  Erb,  112  Pa.  St.  149,  4  Atl.  8; 
Zielke  v.  Assurance  Corp.,  64  Wis.  442,  25  N.  W.  436;  O'Brien 
V.  Ins^crance  Co.,  52  Mich.  131,  17  N.  W.  726;  Ball  etc. 
Wagon  Co.  v.  Aurora  etc.  Ins.  Co.,  20  Fed.  232;  Carroll  v. 
Insurance  Co.,  72  Cal.  297,  13  Pac.  863. 

It  was  held  to  the  same  effect  in  Cobb  v.  Insurance  Co., 
supra.  Respondent  contends,  however,  that  since  the  evi- 
dence of  plaintifiEs  themselves  shows  that  the  property  insured 
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was  situated  upon  a  government  homestead,  the  title  to  which 
was  in  the  United  States,  they  have  shown  a  breach  of  the 
conditions  as  to  the  title,  and  that  plaintiflfe  were  not  en- 
titled to  recover.  Now,  in  the  first  place,  if  this  is  held  to  be 
such  a  failure  of  title  as  to  defeat  the  recovery,  the  plaintiffs 
would  still  be  entitled  to  recover  if  that  failure  were  not 
specially  pleaded  by  the  defendants  and  relied  on  as  a  de- 
fense ;  and  since  it  must  be  pleaded  as  a  defense,  it  is  deemed 
denied  under  section  4217,  Revised  St-itutes.  Plaintiffs 
would  therefore  be  entitled  to  the  opportunity  to  rebut  any 
evidence  tending  to  establish  such  a  defense  or  to  show  that 
the  insurer  had  waived  the  condition,  or  was  estopped  from 
relying  thereon.  We  do  not  think,  however,  that  the  fact 
of  this  property  being  situated  on  a  government  homestead, 
the  legal  title  to  which  still  rests  in  the  government,  is  a 
failure  of  title  such  as  contemplated  by  the  stipulation  in  the 
policy  relied  on  by  the  insurer.  The  purpose  of  the  insurer 
inserting  such  a  stipulation  in  the  contract  is  to  enable  it  to 
ascertain  who  is  the  real  owner  of  the  property  and  on  whom 
the  loss  would  fall  in  case  of  destruction  of  the  property. 
Here  no  other  person,  either  individual  err  corporate,  has 
any  interest  whatever  in  the  real  estate.  The  plaintifife  had 
located  and  filed  upon  the  property  in  compliance  with  the 
law,  and  had  apparently  taken  all  the  steps  necessary  to  ac- 
quire the  legal  title  from  the  United  States.  The  destruction 
of  the  property  was  no  loss  to  the  government.  The  sole  and 
entire  loss  fell  upon  the  insured  (the  homesteader).  This 
clause  is  found  in  the  policies  of  most  companies,  and  has  been 
employed  by  insurance  companies  for  many  years.  We  have 
examined  a  great  many  authorities  wherein  the  courts  have 
considered  the  purpose  and  effect  of  this  clause  requiring 
unconditional  or  fee  simple  title  in  the  insured,  and  while  in- 
surance companies  have  been  writing  policies  on  property 
situatt^tl  on  government  homesteads  for  nearly  half  a  century, 
still  our  attention  has  not  been  called  to  a  single  case  where  an 
insurer  has  successfully  pleaded  such  condition  as  constitut- 
intf  a  breach  of  contract  so  as  to  defeat  the  recovery  of  the 
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loss  insured  against.  We  have  examined,  however,  several 
cases  which  by  analogy  and  parity  of  reasoning  sustain  us  in 
the  view  here  expressed.  (Phoenix  Ins.  Co.  v.  Bawdre,  67 
Miss.  620,  19  Am.  St.  Rep.  326,  7  South.  596;  Smith  v. 
Phoenix  his,  Co.,  91  Cal.  323,  25  Am.  St.  Rep.  191,  27  Pac. 
738,  13  L.  R.  A.  475;  Capital  City  Ins.  Co.  v.  Caldwell  Bros.. 
95  Ala.  79,  10  South.  355;  13  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  231-233.) 

In  this  case  it  does  not  definitely  appear  whether  the  in- 
sured made  a  written  application  for  insurance  or  simply  had 
a  parol  understanding  with  the  agent  who  solicited  the  risk, 
If  the  title  disclosed  were  held  to  be  short  of  the  requirement 
contained  in  the  policy,  still  it  would  not  defeat  the  right 
of  recovery,  if  it  could  be  shown  that  the  insured,  by  their 
written  application,  truly  and  correctly  represented  the  state 
and  condition  of  the  title  to  this  property.  In  such  case  the 
insurer  could  not  insert  a  contrary  provision  in  the  policy 
with  knowledge  of  the  true  condition  of  the  title,  and  there- 
by bind  the  insured  and  defeat  his  right  of  recovery  in  case 
of  loss.  {Nute  V.  Hartford  Fire  Ins.  Co.,  109  Mo.  App.  585, 
83  S.  W.  83;  Syndicate  Ins.  Co.  v.  Bohn,  65  Fed.  165,  12  C. 
C.  A.  531,  27  L.  R.  A.  614;  In  re  Millers'  &  Manufacturers' 
Ins.  Co.  (Minn.'),  106  N.  W.  492;  Davis  v.  Phoenix  Ins.  Co., 
Ill  Cal.  409,  43  Pac.  1115;  Germatiia  Fire  Ins.  Co.  v.  Hick, 
125  111.  361,  17  N.  E.  792.) 

It  is  contended  by  the  respondent  that  the  insured  had  as- 
signed their  policy  in  violation  of  the  stipulation  therein 
against  assignment,  and  that  for  that  reason  they  could  not 
recover.  Upon  the  trial  the  plaintiffs  were  in  possession  of 
the  policy  and  produced  it  in  evidence.  The  possession  of 
the  policy  by  the  party  named  therein  as  the  insured  is  of 
itself  prima  facie  evidence  of  ownership.  Being  the  parties 
insured,  and  being  in  possession  of  the  policy,  they  had  a 
right  to  introduce  any  evidence  they  had,  either  written  or 
parol,  tending  to  explain  the  written  assignment  contained 
on  the  back  of  the  policy,  and  to  show  that  they  were  in  fact 
the  real  owners  of  the  policy,  and  had  always  been  such.     The 
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evidence  they  were  permitted  to  introduce  tended  to  show 
that  they  had  never  ceased  to  he  the  real  owners  of  the  pol- 
icy, and  that  the  only  interest  of  the  assignee  therein  named 
was  merely  such  an  interest  as  the  holder  of  collateral  security 
acquires  in  the  thing  given  as  security — a  mere  equity.  The 
legal  title  remained  in  the  insured.  This  would  not  con- 
stitute an  assignment  in  violation  of  the  stipulation  contained 
in  the  policy.  {Ellis  v.  Kreutzinger,  27  Mo.  311,  72  Am. 
Dec.  270;  True  v,  Manhattan  Fire  Ins.  Co,,  26  Fed.  83;  19 
Cyc.  637;  Oriffey  v.  New  York  Cent.  Ins.  Co.,  100  N.  Y.  417, 
52  Am.  Rep.  202,  3  N.  E.  309;  2  May  on  Insurance,  sec.  379.) 
There  was  disclosed  on  cross-examination  some  evidence 
tending  to  show  that  a  part  of  the  personal  property  covered 
by  the  insurance  had  been  mortgaged  prior  to  the  applica- 
tion for  insurance.  The  evidence,  however,  on  this  point  is 
too  vague,  uncertain  and  indefinite  to  enable  us  to  consider 
or  discuss  it.  The  plaintiffs  will  have  a  right  to  meet  and 
rebut  such  evidence,  and  that  after  they  have  heard  the  de- 
fendant's case.  It  is  enough  to  say  that  it  was  not  sufficient 
to  defeat  the  plaintiffs'  right  of  recovery  or  to  take  the  cAse 
from  the  jury.  Upon  that  issue,  when  the  defendant  at- 
tempts to  establish  it,  will  arise  the  nature  and  character  of 
the  statements  or  representations  made  by  the  insured  at  the 
time  of  their  application  for  insurance,  and  the  character 
and  extent  of  knowledge  the  insurers  obtained  on  the  subject 
prior  to  writing  the  policy;  also  the  question  of  the  charac- 
ter of  the  lien  or  encumbrance,  and  the  validity  and  effect 
thereof,  and  kindred  subjects  which  have  been  discussed  in 
many  cases  bearing  on  that  phase  of  the  insurance  law. 
{Alle7isi7ia  v.  London  &  L.  i&  Q.  Ins.  Co.,  45  Or.  441,  78  Pac 
392;  13  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  258.)  A  great 
many  phases  of  the  law  that  may  become  applicable  to  this 
case  upon  a  retrial  thereof  have  been  very  ably  and  ex- 
haustively considered  in  respondent's  brief,  as  also  in  the 
brief  of  appellant.  But  the  case  having  come  to  this  court 
on  a  judgment  of  nonsuit  in  the  lower  court,  we  are  left  by 
the  record  in  such  a  position  that  we  cannot  consider  or 
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upon  many  of  these  matters.  Many  of  these  questions  must 
depend  entirely  for  their  application  upon  the  particular  facts 
disclosed.  We  have  passed  upon  all  the  questions  the  record 
discloses,  and  the  case  will  necessarily  have  to  be  remanded 
for  a  new  trial.  The  judgment  of  the  lower  court  is  reversed 
and  the  cause  remanded,  with  instruction  to  the  trial  court 
to  grant  a  new  trial  and  proceed  in  accordance  with  the  views 
herein  expressed.     Costs  awarded  in  favor  of  appellants. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


ON  PETITION  FOB  BEHEABING. 
(January  14,  1907.) 

SULLIVAN,  J. — This  is  a  petition  for  a  rehearing.  Coun- 
sel for  respondent  first  complains  of  the  following  language 
found  in  the  opinion,  to  wit:  **The  plaintiffs  were  entitled 
to  an  opportunity  to  offer  evidence  in  rebuttal  thereof,  or 
tending  to  show  a  waiver  of  the  conditions  and  obligations 
pleaded  as  defenses."  It  is  contended  by  counsel  that  this 
language  is  contrary  to  the  record,  for  the  reason  that  it 
affirmatively  shows  that  the  court  gave  the  plaintiffs  oppor- 
tunity to  produce  any  evidence  which  they  had  that  would 
rebut  or  tend  to  rebut  the  evidence  brought  out  by  defend- 
ant's counsel  on  cross-examination.  The  cross-examination 
referred  to  was  that  of  the  plaintiffs'  witnesses,  and  occurred 
before  the  plaintiffs  had  rested  their  case  or  before  the  de- 
fendant had  put  in  his  evidence  and  rested.  We  know  of  no 
practice  that  will  require  the  plaintiff,  beforeJ  he  has  rested 
his  case,  to  put  in  any  rebuttal  evidence  rebutting  any  evi- 
dence given  by  his  own  witnesses  on  cross-examination,  or 
that  would  require  him  to  put  in  rebuttal  evidence  until  de- 
fendant had  put  in  his  evidence  and  rested.  The  privilege 
of  putting  in  rebuttal  evidence  before  the  defendant  has  put 
in  its  evidence  is  not  the  kind  of  privilege  or  practice  that 
affords  the  plaintiff  any  opportunity  to  offer  evidence  in  re- 
buttal. The  plaintiff  is  only  required  to  produce  his  evi- 
dence in  chief  to  support  the  material  allegations  of  his  com- 


Digitized  by 


Google 


668  Allen  v.  Phoenix  Assub.  Co.        fl2   Idaho. 

Opinion  of  the  Court — Sullivan,  J.,  on  Rehearing. 

plaint,  and  is  not  required  or  expected  to  anticipate  the  de- 
fendant's defenses,  and  rebut  every  item  of  evidence  dis- 
closed by  the  cross-examination  of  the  plaintiffs'  witnesses 
before  the  defendant  has  introduced  his  evidence.  The  plain- 
tiff is  entitled  to  introduce  his  rebuttal  after  the  defendant 
has  rested  his  case.  The  proceeding  in  this  case  illustrates 
the  necessity  of  such  a  rule.  After  the  court  had  announced 
the  novel  proposition  that  the  plaintiffs  might,  in  makin<? 
their  case  in  chief,  offer  evidence  in  rebuttal  of  the  facts  dis- 
closed by  the  cross-examination  of  their  own  witnesses,  the 
plaintiffs  then  and  there  tendered  such  evidence  as  they  had 
present  at  that  time,  and  then  concluded  that  they  required 
another  witness  who  was  not  in  attendance  upon  the  court 
at  that  time.  They  thereupon  asked  for  a  continuance  in 
order  to  secure  the  evidence  of  such  witness.  This  applica- 
tion was  denied.  The  practice  of  requiring  the  plaintiff  to 
put  in  his  rebuttal  evidence  before  the  defendant  has  put  in 
his  evidence  is  not  the  correct  practice.  The  trial  court  has 
no  authority  to  enforce  such  an  order  or  procedure.  "With 
reference  to  the  facta  established  by  the  defendant's  cross- 
examination  of  plaintiffs'  witnesses,  it  will  be  observed  that 
where  a  defendant  moves  for  a  nonsuit  on  the  plaintiff's  evi- 
dence, he  is  deemed  to  have  admitted  the  existence  of  even- 
fact  which  such  evidence  tends  to  prove,  or  which  can  be 
gathered  from  any  reasonable  view  of  the  evidence.  {Later 
V.  Haywood,  ante,  p.  78,  85  Pac.  494.)  In  such  cases  the 
evidence  must  be  construed  most  strongly  against  the  moving 
party  and  in  favor  of  the  one  who  introduced  the  evidence. 

The  petitioner  next  contends  that  under  the  view  of  the 
law  taken  by  the  court  to  the  effect  that  plaintiffs  must  plead 
and  prove  conditions  precedent,  and  that  the  court  has  mis- 
applied the  law  to  the  facts  of  this  case,  and  contends  that 
the  two  principal  points  on  which  they  relied  to  defeat  plain- 
tiffs' action  and  to  support  the  order  of  the  judge  in  grant- 
ing a  nonsuit,  are  as  follows:  a.  That- if  any  of  the  prop- 
erty be  encumbered  at  the  time  of  the  issuance  of  policy, 
such  encumbrance  avoided  the  entire  policy;  b.  That  if  the 
title  of  the  insured  be  other  than  **  unconditional  and  sole  own- 
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ership/'  or  if  the  subject  of  insurance  be  a  building  on  ground 
not  owned  by  the  insured  in  fee  simple,  the  entire  policy 
should  thereby  be  avoided.  This  court  agrees  with  counsel 
that  those  conditions  are  properly  classed  among  conditions 
precedent,  and  that  they  have  been  so  treated  by  many  courts.. 
What  we  intended  to  say  in  the  original  opinion,  but  failed 
to  say,  is  this :  while  these  conditions  were  conditions  precedent 
to  be  performed  or  made  to  exist  prior  to  the  consummation 
of  the  contract  and  the  delivery  of  the  policy,  the  fact  of  the 
delivery  of  the  policy  raises  the  prima  facie  presumption  that 
those  facts  were  all  found  by  the  insurer  to  exist  before  the 
policy  was  delivered.  When  plaintiffs  proved  execution  and 
delivery  of  the  policy  and  produced  that  policy  in  evidence, 
it  at  least  raised  the  presumption  that  all  the  facts  deemed 
necessary  to  exist  prior  to  the  delivery  of  that  policy,  did  in 
fact  exist.  While  the  burden  of  proof  in  many  instances  is 
on  the  plaintiff,  there  are  certain  presumptions  of  law  which 
arise  from  the  existence  of  certain  other  facts,  and  those 
])resumptions  have  the  weight  of  prima  facie  evidence,  and 
relieve  the  party  upon  whom  the  burden  of  proof  rests,  in 
the  fir3t  instance,  from  producing  evidence  to  show  that  such 
facts  actually  existed.  Such  presumptions  may  be  overcome 
by  the  opposing  party  producing  evidence  to  show  a  contrary 
state  of  facts.  For  instance,  if  the  party  produced  at  the 
trial  negotiable  paper  in  a  court  where  suit  thereon  has  been 
brought,  the  presentation  and  possession  of  such  paper  is 
prima  facie  evidence  of  the  ownership  thereof,  but  such  pre- 
sumption may  be  overcome  by  evidence  to  the  contrary. 

In  the  case  at  bar  the  written  application,  if  there  was  one, 
may  have  set  forth  the  fact  that  the  plaintiffs  were  not  the 
owners  in  fee  of  the  real  estate  on  which  the  property  in- 
sured was  situated,  and  it  may  have  set  forth  the  fact  that 
the  property  was  mortgaged.  If  it  did,  and  the  respondent 
issued  its  policy  under  those  facts,  it  is  now  estopped  from 
claiming  that  said  policy  is  void  because  of  certain  provisions 
contained  therein.  We  are  aware  that  some  authorities  do 
not  agree  with  that  view,  but  we  believe  the  better  reason  is 
with  the  authorities  that  hold  as  we  have  above  held. 
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We  gather  from  the  evidence  that  all  the  property  insured 
was  not  mortgaged,  and  in  ease  that  it  should  be  held  that 
a  part  of  said  property  was  mortgaged  and  a  part  not,  and 
that  the  policy  was  valid  as  to  the  part  not  mortgaged  and 
invalid  as  to  the  part  mortgaged,  the  plaintiffs  would  be  en- 
titled to  recover  as  to  the  part  not  mortgaged.  Anyway,  if 
it  is  shown  that  the  mortgage  existed  upon  said  property,  it 
would  devolve  upon  the  defendant  to  show  that  it  was  a 
valid  subsisting  mortgage  that  could  be  enforced  in  a  court 
of  equity.  If  the  defendant  pleads  the  invalidity  of  the 
policy  on  account  of  the  mortgage,  it  must  show  the  facts 
above  indicated. 

Counsel  for  petitioner  says  that  this  court  must  have  labored 
under  the  apprehension  that  the  plaintiffs  had  not  had  an 
opportunity  to  present  their  evidence,  and  they  contend  that 
the  record  shows  they  had  an  opportunity  and  remained  silent 
under  the  court's  request  for  the  evidence.  In  regard  to  that 
contention  it  is  sufficient  to  sa>  that  the  plaintiffs  had  the 
right  under  the  law  to  present  whatever  rebuttal  testimony 
they  had  after  the  defendant  had  put  in  its  evidence  and 
rested.  It  is  not  sufficient  to  say  that  the  plainti£b  put  in 
their  evidence  and  were  then  given  an  opportunity  by  the 
court  to  present  their  rebuttal  evidence  before  the  defense  had 
rested  or  put  in  any  evidence  whatever,  and  that  that  was  a 
sufficient  opportunity  for  them  to  put  in  their  rebuttal.  The 
court  might  just  as  well  have  undertaken  to  require  them  to 
put  in  their  rebuttal  before  any  evidence  had  been  put  in 
whatever.  We  recognize  that  it  is  a  maxim  of  common  life 
that  ** Opportunity  knocks  but  once  at  each  man's  door,"  but 
we  are  advised  that  there  is  a  time  and  season  for  all  things, 
and  rebuttal  evidence  on  the  part  of  the  plaintiff  is  not  re- 
quired under  the  law  until  the  defense  has  rested. 

As  stated  in  the  original  opinion,  if  the  title  disclosed  was 
held  to  be  short  of  the  requirements  contained  in  the  policy, 
still  it  would  not  defeat  the  right  to  recover  under  the  policy 
if  it  could  be  shown  that  the  insured  in  their  application  truly 
represented  the  state  and  condition  of  the  title  to  the  prop- 
erty.    In  such  case  the  insurer  could  not  insert  a  contrary 
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provision  in  the  policy  with  knowledge  of  the  true  condition 
of  the  title,  and  thereby  bind  the  insured  and  defeat  his  ripht 
of  recovery  in  case  of  loss  after  having  received  the  premium. 
A  rehearing  is  denied. 

Ailshie,  C.  J.,  concurs. 

Stewart,  J.,  took  no  part  in  the  decision. 


(November  27,  1906.) 

PETER  J.  FREPONS,  Respondent,  v.  R.  GROSTEIN,  Ap- 
pellant. 
[87  Pac.  1004.] 

Joinder  of  Causes  of  Action — Excessive  Damages— Prejudice  ob 
Passion  of  Jury — Obstruction  of  Lioiit  and  Air — Insufficiency 
of  Evidence — Arbitration — Matters  Considered  by  Arbitrators 
— Instructions  to  Jury — Substantial  Conpuct  in  Evidence — 
Bights  of  Tenant — ^Bights  of  Landlord — Abandonment  of 
Premises — Errors — Substantial  Rights. 

1.  Under  the  provisions  of  section  4169,  Revised  Statutes,  a 
plaintiff  may  join  in  the  same  action  all  injuries  to  property  aris- 
ing out  of  the  same  contract. 

2.  Held,  that  the  record  does  not  show  that  the  jury  were  in- 
fluenced by  prejudice  or  passion  in  arriving  at  their  verdict. 

3.  Where  the  court  instructs  a  jury,  in  a  damage  case,  that  the 
plaintiff  cannot  recover  because  of  the  obstruction  of  light  or  air, 
the  presumption  is  that  the  jury  observed  the  instruction. 

4.  Held,  that  the  evidence  is  suflicient  to  sustain  the  verdict  of 
the  jury. 

5.  Where  the  plaintiff  and  defendant  enter  into  an  agreenicDt 
to  arbitrate  certain  differences  between  them,  and  the  question  is 
put  in  issue  in  an  action  whether  future  damages  were  considered 
by  the  arbitrators,  it  is  a  question  of  fact  for  the  jury,  and  where 
there  is  substantial  conflict  in  the  evidence  on  that  point,  the  ver- 
dict of  the  jury  will  not  be  disturbed. 

6.  The  court  properly  instructed  the  jury  to  the  effect  that  if 
they   found  that  the  respondent  had  submitted   to   the  arbitrators 
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not  only  the  damages  which  had  accrued^  but  also  the  damages 
which  might  accrue  in  the  future,  it  would  be  a  complete  settle- 
ment of  the  matter,  and  also  instructed  them  to  determine  from 
the  facts  as  shown  by  the  evidence  what  matters  were  submitted. 

7.  A  landlord  cannot,  after  he  has  rented  rooms  for  a  eertaiu 
purpose,  so  tear  down  and  mutilate  the  building  as  to  render  such 
rooms  unsuitable  for  the  purpose  for  which  thej  were  leased,  with- 
out being  liable  for  damages,  unless  he  first  obtain  permission  of 
the  lessee. 

8.  If  a  landlord  make  a  leased  premises  unfit  for  the  uses  for 
which  it  was  leased,  he  cannot  recover  rent  for  the  leased  premises 
if  the  lessee  abandons  the  same. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Nez  Perce  County.     Hon.  Edgar  C.  Steele,  Judge. 

Action  to  recover  damages.     Judgment  for    the    plaintiff. 

Affirmed. 

Eugene  O'Neill  and  Lloyd  H.  Ericsson,  for  Appellant. 

The  first  cause — damage  to  furniture  from  tearing  out  of 
walls — being  on  contract  based  upon  terms  of  the  lease  for 
quiet  enjoyment,  and  the  second,  on  a  purported  tort  in  the 
wrongful  and  unlawful  construction  of  an  adjoining  building 
creating  an  alleged  nuisance  resulting  from  an  alleged  tres- 
pass, such  causes  cannot  be  joined.  (Rev.  Stats.,  sec.  4169; 
Kruger  v.  St.  Joe  Lumber  Co,,  11  Idaho,  504,  83  Pac.  695.) 

The  lease  is  not  surrendered  or  the  term  ended  where,  as  in 
this  case,  the  plaintiff  retains  the  keys  and  refuses  to  let  the 
landlord  enter  or  re-lease  the  premises.  (Taylor  on  Landlord 
and  Tenant,  sec.  517.) 

One  of  the  implied  covenants  of  a  lease  is  that  the  tenant 
shall  pay  rent  so  long  as  he  holds  the  property.  The  plain- 
tiff never  surrendered  his  lease.  The  mere  entry  upon  a  por- 
tion of  the  property  or  disturbing  of  a  tenant  without  eviction 
does  not  relieve  from  this  covenant  to  pay  rent  (1  Taylor  on 
Landlord  and  Tenant,  sec.  380.) 
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While  the  plaintiff  retained  possession  and  control  of  the 
leased  premises,  he  conld  not  avoid  this  rent,  and  he  could 
not  set  up  as  counterclaim  any  damages  or  offsets  resulting 
from  the  condition  of  the  premises,  or  for  an  invasion  of  any 
portion  thereof  by  the  defendant.  Such  invasion  would  be 
a  trespass,  and  cannot  be  counterelaimed  against  an  action 
upon  contract.  {BoreU  v.  Lawton,  90  N.  Y.  293,  43  Am.  Rep. 
170;  City  of  Leiviston  v.  Booth,  3  Idaho,  692,  34  Pac.  809; 
Rev.  Stats.,  sees.  4183,  4184;  Bartlett  v.  Farrington,  120  Mass. 
284;  Lounsbery  v.  Snyder,  31  N.  Y.  514.) 

J.  C.  Applewhite,  B.  S.  Crow  and  S.  O.  Tannahill,  for  Re- 
spondent. 

The  complaint  states  but  one  cause  of  action.  It  is  for 
breach  of  covenant  for  quiet  enjoyment.  {McDowell  v.  Hy- 
men, 117  Cal.  67,  48  Pac.  984.)  But  if  it  be  conceded  that 
several  causes  of  action  have  been  joined,  they  have  been  prop- 
erly joined.  They  are  all  for  ** injuries  to  property."  (Rev. 
State.,  sec.  4169.) 

**  Causes  of  action  for  injuries  to  property  form  a  distinct 
class,  and  the  generality  of  this  language  permits  the  union 
of  claims  arising  from  injuries  of  all  kinds,  whether  with  or 
without  force,  whether  direct  or  consequential,  and  whether 
to  real -or  to  personal  property."  (Pomeroy's  Code  Reme- 
dies, 4th  ed.,  sec.  389.) 

Where  the  landlord  erecte  a  structure  partly  or  wholly  upon 
the  leased  premises,  the  wrongful  erection  of  the  structure  is 
held  to  be  an  eviction.  (Boyce  v.  Ouggenheim,  106  Mass.  201. 
8  Am.  Rep.  322.) 

If  defendant  in  the  case  at  bar  interfered  with  the  walls  of 
the  building  which  he  had  leased,  or  put  a  building  partly 
upon  the  leased  premises  in  such  manner  as  to  darken  the  win- 
dows on  those  premises,  it  amounted  to  an  eviction.  (Wust- 
hoff  V.  Schwartz,  32  Wash.  337,  73  Pac.  407.) 

There  can  be  no  question  that  building  so  close  to  a  hotel 
as  to  darken  the  outeide  rooms  will  very  largely  destroy  its 
value  as  hotel  property.  Therefore,  having  leased  the  prop- 
erty for  that  specific  purpose,  the  landlord  would  have  no 
Idaho,  Vol.  12—43 
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right,  during  the  life  of  the  lease,  to  do  anything  which  would 
damage  the  value  of  the  leasehold.  {Lay  v.  Bennett,  4  Colo. 
App.  252,  35  Pac.  748-750;  Bancroft  v.  Goodwin,  41  Wash. 
253,  83  Pac.  189.) 

This  lease  would  also  include  the  outer  walls  of  the  build- 
ing, and  in  fact  all  parts  of  the  building  necessary  to  the  en- 
joyment of  the  rooms  leased.  A  landlord  cannot,  because  he 
has  rented  certain  rooms  in  a  building,  so  tear  down  and  de- 
stroy and  mutilate  the  building  as  to  render  those  rooms 
unsuitable  for  the  purposes  for  which  they  were  leased,  with- 
out being  liable  in  damages.  {McDowell  v.  Hyman,  117  Cal. 
67,  48  Pac.  985 ;  Wusthoff  v,  Schwartz,  32  Wash.  337,  73  Pac. 
407;  Bancroft  v.  Goodwin,  41  Wash.  253,  83  Pac.  189.) 

It  is  further  contended  that  plaintiff  never,  at  any  time, 
turned  over  his  lease  or  received  the  consent  of  the  defend- 
ant to  abandon  the  premises.  The  undisputed  proof  shows 
that  he  did  abandon  the  premises  on  the  20th  of  May,  1905. 
This  he  had  a  right  to  do.  {Royce  v,  Guggenheim,  106  Mass. 
201,  8  Am.  Eep.  322 ;  York  v,  Stewart,  21  Mont.  515,  55  Pac. 
29,  43  L.  R.  A.  125 ;  Lay  v.  Bennett,  4  Colo.  App.  252,  35  Pac. 
748.) 

Since  defendant  did  not  comply  with  the  implied  conditions 
of  his  lease,  he  was  not  entitled  to  rent. 

SULLIVAN,  J. — This  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff,  who  is  the 
respondent  here,  to  a  leasehold  premises  known  as  the  **6ate 
Way  Hotel,'*  situated  in  the  city  of  Lewiston,  Nez  Perce 
county,  and  the  hotel  furniture  situated  therein.  It  appears 
from  the  record  that  the  appellant  owned  the  Gate  Way  Hotel 
and  the  premises  on  which  it  was  situated  and  the  adjoin  ins: 
lot ;  that  he  leased  said  hotel  to  one  Baughman,  and  thereafter 
said  Baughman  assigned  said  lease  to  the  plaintiff;  that  said 
plaintiff  enteved  into  the  possession  of  said  premises  under 
said  lease  about  the  twelfth  day  of  November,  1904,  and  re- 
mained in  possession  thereof  until  the  twentieth  day  of  May, 
1905,  and  paid  rent  therefor  until  the  last-named  date.  About 
the  first  day  of  April,  1905,  the  appellant  commenced  the 
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erection  of  a  building  upon  the  lot  adjoining  said  hotel  prop- 
erty ;  it  is  alleged  that  the  appellant  in  erecting  said  building 
tore  down  the  walls  and  roof  of  portions  of  said  hotel,  and 
built  other  walls  in  the  place  of  those  taken  down;  that  by 
this  tearing  down  and  rebuilding  the  hotel  was  rendered  use- 
less for  a  hotel  property,  and  that  respondent's  furniture  was 
damaged  in  the  sum  of  $100,  and  that  he  was  obliged  to  move 
out  of  the  hotel ;  that  respondent  was  further  damaged  to  the 
extent  of  $1,100  because  of  the  erection  of  said  building,  and 
prayed  for  judgment  for  $1,200.  Appellant  demurred  to  the 
complaint:  First,  that  two  purported  causes  of  action  had 
been  improperly  joined — (a),  the  cause  of  action  for  in- 
jury to  property  and  disturbing  the  quiet  enjoyment  under 
the  lease,  and  (b),  a  tort  by  creation  of  a  nuisance.  Second, 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  overruled  by  the  court. 
Thereupon  appellant  answered  and  set  up  three  defenses. 
The  first  was  a  denial  that  the  respondent  was  damaged  by 
reason  of  the  erection  of  said  building;  the  second  that  the 
respondent  had  arbitrated  the  matters  involved  in  this  suit, 
and  that  the  arbitrators  had  awarded  him  $75  as  damages, 
which  had  been  paid  by  the  appellant  and  received  by  the 
respondent.  In  the  third  defense  the  appellant,  by  way  of 
cross-complaint,  alleged  that  he  had  rented  the  premises  to 
respondent,  that  the  rent  for  the  same  was  $75  per  month, 
that  the  respondent  owed  him  for  two  months  rent,  and  he 
asked  for  judgment  for  $150.  The  cause  was  tried  to  a  jury 
and  a  verdict  was  rendered  in  favor  of  the  respondent  for 
$200.  A  motion  for  a  new  trial  was  overruled  and  judgment 
entered  in  favor  of  the  respondent  for  $200  and  costs  of  suit. 
This  appeal  is  from  the  judgment  and  order  denying  a  new 
triaL 

A  number  of  errors  are  assigned.  The  first  we  will  consider 
is  that  the  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint.. It  is  contended  that  two  causes  of  action  are  improp- 
erly joined.  There  is  nothing  in  this  contention,  for  the  rea- 
son that  the  damages  sued  for  arose  out  of  the  same  contract 
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and  were  for  injuries  to  property.  (Rev.  Stats.,  sec.  4169.) 
It  is  also  specified  that  excessive  damages  were  given  by  the 
juiy  under  the  influence  of  passion  and  prejudice.  We  have 
examined  the  evidence  with  considerable  care,  and  are  satis- 
fied that  passion  or  prejudice  did  not  influence  the  jury  in 
arriving  at  its  verdict.  And  it  is  specified  that  it  was  error 
to  submit  the  question  of  damages  to  the  jury  because  of  ob- 
structing the  light  and  air  to  said  leased  premises.  There  was 
some  evidence  introduced  on  that  question.  The  court,  how- 
ever, instructed  the  jury  that  respondent  could  not  recover  for 
any  such  alleged  damages,  and  the  presumption  is  that  the 
jury  obeyed  the  instructions.  The  third  specification  is  the 
insufliciency  of  the  evidence  to  justify  the  verdict  or  decision. 
While  the  evidence  is  not  as  clear  as  it  might  be  as  to  the 
actual  damage  done,  yet  we  think  it  sufficient  to  sustain  the 
verdict  for  $200. 

It  is  contended  that  the  arbitration  pleaded  in  the  answer 
was  binding  upon  the  parties,  and  that  the  arbitrators  took 
into  consideration  past  damages  and  future  damages  for  what 
was  to  occur  until  the  completion  of  the  new  building.  One 
of  the  arbitrators  testified  that  they  were  to  take  into  con- 
sideration the  condition  of  the  furniture,  "driving  the  room- 
ers away,  and  the  future  condition,  consideration  of  tearing 
out  the  rear  walls.  Yes,  sir,  and  darkness  of  the  rooms.  ^Ir. 
Frepons  presented  all  of  this  matter  to  me."  That  witness 
further  testified:  ''I  didn't  take  into  consideration  only  that 
Mr.  Frepons  mentioned  to  me  as  it  was  a  hard  matter  to  see 
what  would  occur."  The  respondent  himself  testified  that  he 
did  not  state  to  the  arbitrators  that  their  arbitration  should 
include  anything  that  might  occur  after  the  date  that  they 
were  to  pass  upon  the  arbitration.  There  seems  to  be  a  con- 
flict in  the  evidence  on  this  point.  The  testimony  of  the  wit- 
ness Arnold  is  not  very  positive,  and  the  arbitrator  Dill  tes- 
tified that  the  condition  of  the  furniture  was  one  matter  pre- 
sented for  the  arbitrators'  consideration,  and  that  "'if  I  re- 
member right,  the  removal  of  the  wall  and  the  damage  that 
they  sustained  to  that  time  by  the  inconvenience  that  had  been 
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caused,  and  I  think  the  light."  We  are  unable  to  determine 
from  the  agreement  for  arbitration  what  was  taken  into  con- 
sideration by  the  arbitrators.  It  simply  states  that  a  contro- 
yersy  is  now  existing  and  pending  between  the  appellant  and 
respondent  in  relation  ^'to  certain  damages  to  a  lease  held  on 
the  Gate  Way  Hotel,"  and  the  article  itself  does  not  state 
whether  future  damages  are  to  be  taken  into  consideration  or 
not.  And  we  cannot,  from  the  verdict,  ascertain  from  what 
items  of  damage  the  verdict  was  made  up. 

We  think  from  all  the  testimony  that  the  jury  might  rea- 
sonably infer  that  no  future  damages  were  included  in  the 
arbitration.  The  court  charged  the  jury  upon  the  matter 
of  arbitration  to  the  effect  that  if  they  found  that  the  re- 
spondent had  submitted  to  arbitration  not  only  the  damages 
which  had  accrued  but  the  damages  which  might  accrue  in 
the  future,  it  would  be  a  complete  settlement  of  this  matter, 
and  also  instructed  them  to  determine  from  the  facts  as  shown 
by  the  evidence  what  matters  were  submitted  for  arbitration. 
To  put  it  most  strongly  in  favor  of  the  appellant,  if  the  tes- 
timony of  the  two  arbitrators  was  to  the  effect  that  they  took 
into  consideration  future  damages,  taking  all  the  evidence  to- 
gether, there  is  a  substantial  conflict  upon  that  point,  and  un- 
der the  well-established  rule  of  this  court  a  reversal  will  not 
be  granted  where  there  is  a  substantial  conflict  in  the  evidence. 
It  is  well  established  that  a  landlord  cannot,  after  he  has 
rented  rooms  in  a  building  for  a  certain  purpose,  so  tear  down 
and  destroy  or  mutilate  the  building  as  to  render  such  rooms 
unsuitable  for  the  purposes  for  which  they  were  leased  with- 
out being  liable  for  damages.  (Bancroft  v.  Ooodwin,  41 
Wash.  253,  83  Pac.  189,  and  authorities  there  cited.) 

It  is  also  contended  by  appellant  that  the  respondent  never 
at  any  time  turned  over  his  lease  to  the  landlord  or  received 
the  consent  of  appellant  to  abandon  the  premises.  Undis- 
puted proof  shows  that  they  did  abandon  the  premises  on  the 
twentieth  day  of  May,  1905,  and  we  think,  under  the  facts 
of  the  case,  they  had  a  right  to  do  so.  (Royce  v,  Quggenheimy 
106  Mass.  201,  8  Am.  Rep.  222.)     A  landlord  cannot  make  a 
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leased  premises  unfit  for  the  uses  for  which  it  was  leased  and 
recover  rent  therefor  if  the  premises  be  abandoned. 

Certain  errors  are  assigned  in  regard  to  the  admission  and 
rejection  of  testimony.  Some  evidence  was  admitted  over  the 
objection  of  appellant  that  was  afterward  shown  to  be  incom- 
petent, and  the  court  charged  the  jury  not  to  consider  such 
evidence.  We  have  examined  all  the  errors  specified  and  find 
no  substantial  error  in  the  record.  We  find  no  error  that 
aflCected  the  substantial  rights  of  the  appellant.  The  judg- 
ment must,  therefore,  be  affirmed,  and  it  is  so  orderecL  Costs 
are  awarded  to  the  respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(November  27,   1906.) 


JOHN  IRA  CRAWFORD,  Appellant,  v.  THE  BONNERS 
FERRY  LUMBER  COMPANY,  a  Corporation,  Re- 
spondent. 

[87  Pac.  998.] 

Personal  Damages — ^Demtjrrer  to   Complaint — Should  be   Ordered 
When — Burden  of  Proop. 

1.  Where  a  complaint  alleges  the  injury  to  plaintiff  in  plain  and 
concise  language,  and  that  such  injury  resulted  from  the  eareles^- 
ness  and  negligence  of  defendant  in  the  construction  and  operatioa 
of  its  eawmill  and  appliances  thereto,  and  that  plaintiff  waa  in  no 
way  guilty  of  contributory  negligence,  and  used  ordinary  prudence 
and  care  in  the  performance  of  the  labor  assigned  to  him,  and  in 
the  performance  of  which  he  was  injured,  it  is  not  subject  to  de- 
murrer. 

2.  When  the  plaintiff  has  sufficiently  plead  the  carelessness  and 
negligence  in  the  construction  and  operation  of  defendant's  saw- 
mill and  other  machinery  connected  therewith,  and  that  through  no 
fault  of  his  he  was  injured  and  damaged  by  defendant  whilst  in 
its  employ  and  performing  the  work  prescribed  for  him  by  his  em- 
ployer, a  demurrer  to  such  complaint  should  be  overruled,  and  de* 
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fendant  permitted  to  answer  setting  up  its  defense;  the  burden  of 
proof  is  upon  defendant  to  show  that  plaintiff  was  guilty  of 
contributory  negligence. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  Kootenai  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Plaintiff  commenced  this  action  for  $2,000  personal  dam- 
ages. A  demurrer  to  the  complaint  was  sustained  and  judg- 
ment entered  for  costs.  The  appeal  is  from  the  judgment. 
Reversed. 


R.  E.  McParland,  for  Appellant. 

The  court  erred  in  sustaining  respondent's  demurrer  to  the 
amended  complaint. 

The  amended  complaint  clearly  shows  that  Crawford  was 
engaged  to  work  in  a  different  capacity  from  that  in  which 
he  was  injured;  that  on  the  day  of  the  accident,  over  his 
objection,  respondent  required  him  to  suspend  the  labor  he 
was  engaged  to  perform,  and  perform  services  which  were 
new  to  him,  and  which  he  did  not  understand,  and  provided 
him  with  a  cart  and  appliances  with  which  he  had  had  no  ex- 
perience; that  the  cart  he  used  was  too  high  and  the  drive- 
way which  he  was  compelled  to  use  was  too  low ;  all  of  which 
was  well  known  to  the  respondent  and  unknown  to  appellant, 
and  could  not  have  been  discovered  by  him;  that  said  condi- 
tions were  latent  and  not  an  obvious  danger,  and  that  after 
appellant  had  carefully  inspected  the  surroundings,  vehicle 
and  appliances,  they  appeared  to  him  to  be  safe  and  suitable 
for  said  work.  {Williams  v.  Ballard  Lumber  Co,,  41  Wash. 
338,  83  Pae.  323;  Weist  v.  Coal  Creek  By,  Co,,  42  Wash.  176, 
84  Pac.  725;  Choctaw,  0,  cfe  (?.  R,  Co,  v.  Jones,  77  Ark.  367,  92 
S.  W.  244;  Crist  v.  Wichita  Gas  dk  Coal  Co,,  72  Kan.  135,  83 
Pac.  199;  Bird  v.  Utica  Min.  Co.,  2  Cal.  App.  674,  84  Pae. 
256;  Clark  v.  Wolverine  Portland  Cement  Co,,  138  Mich.  673, 
101  N.  W.  845;  Munford  v.  Chicago  R,  I.  &  P.  Ry.  Co.,  128 
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Iowa,  685,  104  N.  W.  1135;  Collowdy  v.  Agar  Packing  Co., 
129  Iowa,  1,  104  N.  W.  721;  4  Thompson  on  Negligence,  4017; 
Lemser  v.  St.  Joe  R.  Co,,  70  Mo.  App.  209 ;  Galveston  Ry.  Co. 
V.  Hughs,  22  Tex.  Civ.  App.  134,  54  S.  W.  264;  James  v. 
Rapid  Lumber  Co.,  50  La.  Ann.  717,  23  South.  469,  44  L.  R. 
A.  33 ;  4  Thompson  on  Negligence,  sec.  4021 ;  Gktlveston  etc.  v. 
Manns  (Tex.  Civ.  App.),  84  S.  W.  254:;  Drake  v.  San  Antonio 
etc.  Co.  (Tex.),  89  S.  W.  407;  Western  Union  v.  McMuUen; 
58  N.  J.  L.  155,  33  Atl.  384,  32  L.  R.  A.  351;  De  Costi  v.  Har^ 
graves,  170  Mass.  375,  49  N.  E.  735;  Wood  on  Master  and 
Servant,  sec.  349 ;  Hill  v.  Oust,  55  Ind.  45 ;  Hauff  v.  Railway 
Co.,  100  U.  S.  213,  25  L.  ed.  612;  Wheeling  v.  Wason  Mfg.  Co., 
135  Mass.  294;  Condon  v.  Missouri  etc.  R.  R.  Co.,  78  Mo.  567; 
Beach  on  Negligence,  361 ;  Merrill  v.  Pyke,  94  Minn.  186,  102 
N.  W.  393;  Texas  S.  L.  Ry.  Co.  v.  Waymire  (Tex.  Civ.  App.), 
89  S.  W.  452 ;  De  Mase  v.  Oregon  Ry.  dk  Nav.  Co.,  40  Wash. 
108,  82  Pac.  170;  Hocking  v.  Windsor  Spring  Co.,  125  Wis. 
575, 104  N.  W.  705 ;  Anderson  v.  Northern  Pac.  Lumber  Co.,  21 
Or.  281,  28  Pac.  5 ;  Ford  v.  Fitchburg  R.  Co.,  110  Mass.  240. 
14  Am.  Rep.  598.) 

John  P.  Qray  and  E.  C.  Macdonald,  for  Respondent. 

The  complaint  herein  discloses  that  appellant  was  guilty 
of  gross  negligence,  although  it  seeks  to  conceal  that  fact  by 
a  liberal  use  of  the  allegation  that  plaintiff  had  no  knowledge 
of  the  dangers  incident  to  his  occupation.  It  sets  up  no  de- 
fect in  the  place  wherein  appellant  had  to  work,  or  the  imple- 
ments given  him  to  work  with,  that  was  not  open  and  ap- 
parent to  him  as  well  as  to  the  respondent. 

The  law  requires  a  servant  to  go  about  with  his  eyes  open. 
He  has  no  right  to  rush  blindly  into  danger  and  then  set  up 
that  he  did  not  see  the  danger.  (Wormell  v.  Maine  Cent. 
R.  Co.,  76  Me.  397,  1  Am.  St.  Rep.  321,  10  Atl.  49;  Choctaw 
0.  &  O,  R.  Co.  V.  Holloway,  114  Fed.  458-460,  52  C.  C.  A.  260; 
Regan  v.  Palo,  62  N.  J.  L.  30,  41  Atl.  364,  365;  Whelton  v. 
West  End  St.  Ry.  Co.,  172  Mass.  555,  52  N.  E.  1072,  1073; 
Miller  v.  Grieme,  53  App.  Div.  276,  65  N.  Y.  Supp.  813 ;  Jen- 
flings  V.  Tacoma  Ry.  &  Motor  Co.,  7  Wash.  275-278,  34  Pac 
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937,  938;  Ooldthwait  v.  HaverhiU  it  O,  St.  By.  Co.,  160  Mass. 
554,  36  N.  E.  486;  MeUot  v.  Louisville  i&  N.  R.  Co.,  101  Ky. 
212,  40  S.  W.  696 ;  BulUvant  v.  Spokane,  14  Wash.  577,  45 
Pac.  42;  Minty  v.  Union  Pac.  By.  Co.,  2  Idaho,  471,  21  Pac. 
660.) 

Plaintiff,  in  his  complaint,  attempts  to  make  much  of  the 
fact  that  he  was  directed  to  assume  new  duties  against  his 
protest  that  he  was  unfamiliar  with  that  kind  of  work.  Plain- 
tiff could  have  accepted  or  refused  his  new  occupation  at  his 
option.  But  upon  accepting  it,  he  assumed  all  the  risks  in- 
cident thereto.  {Leary  v.  Boston  dk  A.  B.  Co.,  139  Mass.  580, 
52  Am.  St.  Rep.  733,  2  N.  B.  115.) 

STOCKSLAQER,  C.  J.— This  appeal  is  from  Kootenai 
county.  Plaintiff  filed  his  amended  complaint,  to  which  de- 
fendant interposed  a  demurrer,  which  was  sustained,  and  judg- 
ment entered  for  costs.     The  appeal  is  from  the  judgment. 

The  complaint  alleges  that  defendant  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  state  of  Wiscon- 
sin, and  doing  a  sawmill  business  in  Kootenai  county,  this 
state.  That  about  one  year  prior  to  August  24,  1904,  plaintiff 
entered  the  employ  of  defendant  as  teamster  to  haul  and 
skid  logs  and  timbers  in  the  forests  owned  and  used  by  de- 
fendant in  connection  with  its  sawmill.  It  is  then  alleged 
that  defendant,  in  connection  with  its  said  sawmill,  used  a 
certain  carrier  operated  for  the  purpose  of  conveying  refuse 
created  in  said  sawmill  to  a  certain  box  midway  of  said  car- 
rier, when  said  refuse  was  by  said  carrier  dumped  into  dump- 
carts  driven  under  said  box,  and  hauled  away  by  other  em- 
ployees of  defendant;  that  said  carrier  consisted  of  a  loop 
chain  and  stationary  woodwork,  constructed  so  as  to  convey 
said  refuse  from  said  sawmill  to  said  box,  and  was  about 
two  hundred  feet  long;  that  said  box  had  a  driveway  there- 
under and  therethrough,  with  heavy  ceiling  and  timbers  over 
said  driveway,  and  a  trap  door  in  said  ceiling  and  timbers 
through  which  said  refuse  was  dumped  into  dump-carts  be- 
low.    The  dump-carts  used  by  defendant  for  hauling  said 
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refuse  are  described  as  large,  heavy,  two-horse,  four-wheeled 
carts,  with  a  heavy  bed  or  box  arranged  to  balance  on  an 
axle  to  which  it  was  held  by  an  iron  bolt ;  that  said  bed  or  box 
was  held  in  place  by  means  of  a  hook  thereto,  which  fastened 
into  the  tongue  or  forepart  of  the  running  gear  of  the  said 
dump-cart;  that  at  the  rear  end  of  said  bed  or  box  there 
was  a  heavy  tail-board  or  end-gate  fastened  by  means  of 
hinges,  bolts  or  swivels  in  such  manner  that  said  tail-board 
or  end-gate  could  be  swung  or  turned  over  upon  and  across 
said  bed  or  box  when  said  carts  were  being  loaded;  that  the 
said  bolts,  hinges  or  swivels  extended  higher  than  the  surface 
of  said  bed  or  box,  and  that  when  said  tail-board  was  swung 
over  and  across  said  bed  or  box  it  was  about  on  a  line  with 
the  top  parts  of  said  bolts,  hinges  or  swivels. 

The  fifth  allegation  of  the  complaint  is  ''that  on  the  day 
last  aforesaid,  and  while  plaintiff  was  in  the  performance  of 
his  said  duties  in  hauling  and  skidding  logs  and  timbers  in  the 
forests  of  defendant  pursuant  to  said  employment,  the  said 
defendant  directed  and  required  plaintiff  to  suspend  said 
work  and  to  haul  certain  laths  from  the  south  end  of  said 
sawmill  to  a  dry  yard  northeast  of  said  sawmill,  a  distance 
of  about  five  hundred  feet,  with  one  of  said  dump-carts ;  that 
thereupon  plaintiff  objected  to  performing  said  last-mentioned 
services  and  informed  defendant  that  he  was  ignorant  of,  and 
did  not  understand  said  work,  or  dump-carts,  or  the  use  there- 
of, whereupon  defendant  further  directed  and  required  plain- 
tiff to  perform  said  last-mentioned  labor,  and  insisted  that  he 
do  so,  and  plaintiff  proceeded  to  haul  said  laths  as  directed 
by  defendant  as  aforesaid. 

**VI.  That  it  was,  then  and  there,  and  at  all  times,  the 
duty  of  the  defendant  to  furnish,  keep  and  maintain  a  safe, 
sufficient  and  suitable  place  for  plaintiff  to  work  in  and  at^ 
and  to  provide,  keep  and  maintain  sufficient,  suitable  and  safe 
appliances,  means,  implements  and  vehicles  with  which  to  per- 
form said  labor,  and  to  provide,  keep  and  maintain  sufficient, 
suitable  and  safe  roads  over  which  to  haul  said  laths,  but 
that,  disregarding  its  duty  in  the  premises,  and  in  this  re- 
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spect,  it  knowinglyy  carelessly  and  negligently  caused  said  car- 
rier and  box  to  be  so  constructed  that  they  were  too  low  to 
safely  drive  under  with  said  dump-cart  loaded  with  laths, 
and  said  dump-cart  was  too  high  to  safely  drive  under  said 
carrier  and  box,  and  the  only  road  from  said  south  end  of  said 
sawmill  to  said  dry  yard,  over,  along  and  upon  which  plain- 
tiff had  to,  or  could,  haul  said  laths,  led  and  ran  under  said 
carrier  and  box  and  was  rendered  dangerous  and  unsafe  by 
reason  of  said  carrier  and  box  being  too  low  and  said  dump- 
carts  too  high,  and  that  said  carrier,  box,  dump-cart  and  road, 
by  reason  of  the  facts  above  stated,  were  dangerous  and  un- 
safe for  plaintiff  to  work  in  and  about  in  hauling  said  laths, 
and  defendant  at  all  of  the  times  herein  mentioned  knowingly, 
carelessly  and  negligently  kept  and  maintained  them  in  such 
unsafe  and  dangerous  condition,  and  knew  of  their  dangerous 
and  unsafe  condition,  and  knew  that  it  was  unsafe  and  dan- 
gerous for  plaintiff  to  haul  said  laths  with  said  dump-cart, 
but  that  plaintiff  had  no  knowledge  or  information  of  the 
dangerous  or  unsafe  condition  of  said  carrier,  box,  dump-cart 
or  road,  and  did  not  know  that  said  work  was  dangeroiisi  or 
unsafe,  or  that  the  said  tail-board  was  too  heavy  and  said 
dump-cart  too  high  for  one  man  to  swing  over  and  across  said 
dump-cart,  which  had  to  be  done  before  said  dump-cart  could 
be  loaded  with  laths,  all  of  which  facts  were  well  known  to 
defendant;  and  said  facts  were  not  known  to  plaintiff,  and 
could  not  be  known  or  determined  by  plaintiff  from  any  in- 
spection which  plaintiff  was  permitted  to  make,  or  was  able 
to  make,  before  or  at  the  time  of  performing  his  duties,  in  the 
performance  of  which  he  was  injured;  that  said  dump-cart 
was  not  a  fit,  suitable,  or  safe  vehicle  with  which  to  Laiil 
laths,  and  was  not  constructed  for  that  purpose;  that  it  was: 
difficult  for  one  man  to  load  with  laths,  and  was  too  high  and 
difficult  for  one  man  to  manage,  handle  and  control  wiien 
loaded  with  laths,  all  of  which  facts  were  well  known  to  de- 
fendant and  unknown  to  plaintiff;  that  plaintiff  had  never 
used  a  dump-cart  of  that  sort  before  said  day,  as  defendant 
well  knew,  and  could  not  detect  or  know  the  element  of  dan- 
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ger  resulting,  or  that  might  result,  from  such  conditions  as 
aforesaid,  which  was  a  latent  and  not  an  obvious  danger; 
that  upon  a  careful  inspection  of  said  road,  carrier,  box  and 
dump-cart  by  plaintiff,  they  and  each  of  them  appeared  to 
be  safe  and  suitable  for  said  work. 

"VII.  That  on  the  day  last  aforesaid,  and  while  plaintiff 
was  hauling  said  laths  as  directed  and  required  by  defendant 
as  aforesaid,  without  any  assistance,  and  after  said  tail-board 
had  been  swung  over  and  across  the  hind  end  of  said  bed  or 
box  of  said  dump-cart,  and  while  plaintiff  was  ignorant  of 
the  dangerous  and  unsafe  condition  of  said  carrier,  box,  dump- 
cart,  and  road,  and  while  they  appeared  to  plaintiff  to  be 
safe  and  suitable  for  said  work,  and  he  was  ignorant  of  the 
dangerous  character  of  said  work,  in  hauling  a  load  of  laths 
from  the  south  end  of  said  sawmill  over  and  along  said  road 
and  under  said  carrier  box  to  said  dry  yard,  and  while  plain- 
tiff was  sitting  upon  the  seat  of  said  dump-cart,  which  was 
in  front  of  and  lower  than  the  bed  or  box  of  said  dump-cart, 
driving  the  team  of  horses  hitched  to  said  cart,  and  while 
he  was  exercising  due  care  and  caution,  without  any  fault  of 
plaintiff,  the  hind  end  of  said  dump-cart  struck  against  the 
timbers  and  ceiling  of  said  box  over  said  driveway  thereunder, 
and  caused  the  forepart  of  said  dump-cart  to  be  suddenly 
and  with  great  force  and  violence  raised  and  thrown  up  to 
and  against  said  ceiling  and  timbers,  by  reason  of  which  plain- 
tiff was  with  great  force  and  violence  caught  and  held  be- 
tween and  against  said  dump-cart  and  ceiling  and  timbers, 
whereby  his  nose  and  back  were  broken  and  his  breast  bone 
crushed  and  mangled,  and  plaintiff  was  thereby  otherwise 
greatly  shocked,  injured,  bruised  and  wounded  without  any 
fault  or  negligence  on  his  part. 

**VIII.  That  in  consequence  of  the  injuries  received  by 
the  plaintiff  as  aforesaid,  he  has  become  and  is  paralyzed  in 
his  stomach,  bowels  and  lower  limbs,  and  became  and  is  per- 
manently lamed,  crippled  and  diseased,  and  has  suffered,  and 
still  suffers,  great  mental  pain  and  anguish  and  great  bodily 
pain. 
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**IX.  That  at  the  time  he  received  the  injuries  complained 
of  plaintiff  was  a  strong,  able-bodied  man,  and  could  earn 
and  was  earning  forty-five  dollars  and  his  board  per  month, 
and  that  on  account  of  said  injuries  his  earning  capacity  has 
been  entirely  destroyed. 

''X.  That  by  reason  of  the  injuries  sustained  by  plaintiff 
as  aforesaid,  he  has  been  and  is  damaged  in  the  sum  of  two 
thousand  dollars  ($2,000)." 

The  demurrer  is  as  follows:  ''1.  The  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
2.  The  amended  complaint  is  ambiguous,  unintelligible  and 
uncertain." 

Only  two  errors  are  assigned:  **1.  The  court  erred  in  sus- 
taining respondent's  demurrer  to  the  amended  complaint; 
2.  The  court  erred  in  rendering  and  entering  judgment  dis- 
missing appellant's  action  and  awarding  costs  to  respond- 
ent." 

Appellant  cites  a  long  list  of  authorities  in  support  of  his 
contention  that  the  demurrer  should  have  been  overruled. 
Respondent  also  provides  us  with  a  number  of  authorities 
contending  that  they  support  the  action  of  the  trial  court, 
and  that  there  was  no  error  in  sustaining  the  demurrer  and 
entering  judgment  for  costs. 

There  is  a  wide  range  in  the  decisions  of  appellate  courts 
on  the  relation  of  master  and  servant,  and  under  what  cir- 
cumstances and  conditions  the  master  is  responsible  for  per- 
sonal injuries  to  the  servant.  It  would  seem  that  justice  and 
equity  would  require  the  master  to  use  all  reasonable  means 
to  protect  the  servant  from  injury  while  in  his  employ ;  any 
other  rule  would  be  harsh,  unjust  and  unreasonable.  If  it  is 
true,  as  alleged  in  the  complaint,  that  appellant  had  been 
engaged  in  other  work  for  respondent  for  a  year  prior  to  the 
accident,  and  on  the  day  of  the  accident  had  been  required 
by  the  master  to  perform  labor  with  which  he  was  not  fa- 
miliar ;  that  in  the  performance  of  such  labor  he  was  injured 
as  alleged ;  that  he  had  carefully  inspected  the  situation,  and 
no  danger  was  apparent  ji   that  he  took  the  team  and  dump- 
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cart  furnished  him  by  respondent,  loaded  the  laths  as  di- 
rected, and  followed  the  only  road  furnished  for  him  and 
met  with  the  accident  as  alleged;  that  no  warning  had  been 
given  him  by  respondent  or  anyone  acting  for  it  of  the  dan- 
ger in  passing  under  the  carrier  with  the  dump-cart  loaded 
with  laths,  it  would  seem  to  us  that  appellant  was  not  guilty 
of  contributory  negligence,  and  that  respondent  should  be 
required  to  respond  in  damages  for  his  injury.  When  appel- 
lant was  furnished  the  team  and  dump-cart  and  directed  to 
haul  the  laths  to  the  dry-house,  and  there  was  but  one  road 
over  which  he  could  travel,  he  had  a  right  to  assume  that  the 
cart  loaded  with  laths  would  safely  pass  under  the  carrier, 
especially  when  it  was  his  first  day  in  the  new  field  of  labor 
assigned  him.  We  are  not  without  authority  in  this  conclu- 
sion. (Weist  V.  Case  Creek  liy,  Co.,  42  Wash.  176,  84  Pac. 
725.)  In  Christ  v.  Wichita  Gas,  Electric  Light  cfe  Power  Co., 
72  Kan.  135,  83  Pac.  199,  Mr.  Justice  Smith,  of  the  Kansas 
supreme  court,  discussing  a  personal  damage  case,  says:  **The 
rule  requiring  a  master  to  furnish  his  servant  a  reasonably 
safe  place  to  work  has  no  iron-bound  limitations  as  to 
whether  the  place  be  a  permanent  or  a  temporary  one.  If 
the  master  sends  a  servant  to  work  in  a  place  of  danger, 
however  temporary,  and  the  danger  arises  from  acts  or  omis- 
sions of  other  servants  against  which  the  servant  has  no 
means  of  protecting  himself,  it  is  the  duty  of  the  master  to 
provide  such  warnings  or  to  take  such  other  steps  as  may  be 
reasonably  necessary  to  safeguard  the  servant  so  employed." 
In  Clark  v.  Wolvcrijie  Portland  Cement  Co.,  a  recent  deci- 
sion of  the  supreme  court  of  Michigan,  138  Mich.  673,  101 
N.  W.  845,  the  rule  is  laid  do^ni  thus:  ** Where  an  employee 
is  sent  into  a  place  provided  by  the  master,  where  discovery 
of  a  defect  is  difficult,  he  has  the  right  to  assume,  in  the  ab- 
sence of  any  circumstances  creating  a  doubt  in  his  mind, 
that  his  safety  has  been  provided  for."  (Thompson  on  Neg- 
ligence, sec.  4017.)  (Drake  v.  San  Antonio  cfe  A.  P.  Ry.  Co,, 
89  S.  W.  407,  a  Texas  case,  is  very  interesting  and  in- 
structive on  the  duty  of  the  master  to  the  servant    Section 
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349  of  Wood  on  Master  and  Servant  says:  **When  the  ser- 
vant has  equal  knowledge  with  the  master  of  the  danger  in- 
cident to  the  work,  he  takes  the  risk  upon  himself  if  he  goes 
on  with  it ;  but  this  only  applies  where  the  servant  is  of  suf- 
ficient discretion  to  appreciate  the  dangers  incident  to  the 
work.  Where  there  are  latent  defects  or  hazards  incident 
to  an  occupation,  of  which  the  master  knows,  or  ought  to 
know,  it  is  his  duty  to  warn  the  servant  of  them  fully,  and 
failing  to  do  so,  he  is  liable  to  him  for  any  injury  that  he 
may  sustain  in  consequence  of  such  neglect;  and  this  rule 
applies  even  when  the  danger  or  hazard  is  patent,  if,  through 
inexperience  or  other  cause,  the  servant  is  incompetent  to 
fully  understand  and  appreciate  the  nature  and  extent  of 
the  hazard."  Mr.  Beach  on  Contributory  Negligence,  section 
156,  says:  **Upon  turning  to  the  decisions  we  shall  find  that 
the  decided  weight  of  authority  is  in  favor  of  the  rule  that 
the  burden  is  upon  the  plaintiff  in  these  actions  to  show  his 
own  freedom  from  contributory  negligence,"  and  cites  in 
support  of  this  text  Massachusetts,  Maine,  Mississippi,  Lou- 
isiana, North  Carolina,  Michigan,  Oregon,  Illinois,  Connec- 
ticut, Iowa  and  Indiana,  and  further  says  that  **This  rule 
has  not  in  general  found  favor  with  the  text-writers  and  the 
theorists  and  critics;  it  is  submitted  that,  if  there  is  to  be 
any  inflexible  rule,  this  is  the  one  which  will  most  often  sub- 
serve the  ends  of  substantial  justice."  Then  at  section  157 
the  author  says:  **In  many  jurisdictions  it  is  the  rule  that 
contributory  negligence  is  matter  of  defense,  and  that  the 
burden  of  establishing  it  is  upon  the  defendant.  Where  this 
rule  obtains,  the  plaintiff  has  made  his  case  when  he  has 
shown  injury  to  himself,  and  negligence  on  the  part  of  the 
defendant,  which  was  a  proximate  cause  of  it.  It  then  de- 
volves upon  the  defendant  to  allege  and  prove  contributory 
negligence  as  matter  of  defense,  the  presumption  being  in  fa- 
vor of  the  plaintiff,  that  he  was,  at  the  time  of  the  accident, 
in  the  exercise  of  due  care,  and  that  the  injury  was  caused 
wholly  by  the  defendant's  negligent  misconduct.  This  is 
the  doctrine  of  the  supreme  court  of  the  United  States,  and 
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it  is  the  rule  in  Alabama,  California,  Georgia,  Kentuek>% 
Kansas,  Maryland,  ^linnesota,  Missouri,  New  Hampshire,  New 
Jersey,  Nebraska,  Ohio,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Texas,  Wisconsin,  West  Virginia,  Vermont  and 
Colorado,  as  well  as  in  England." 

The  two  sections  above  referred  to  will  be  found  quite  in- 
teresting and  instructive  on  the  subject  under  consideration. 
We  can  see  much  more  reason  for  the  rule  laid  down  in  the 
last  section  and  followed  by  most  of  the  American  courts,  as 
well  as  in  the  courts  of  England,  as  stated  by  Mr.  Beach.  It 
is  only  fair  to  assume  that  the  master  knows,  or  should  know, 
the  condition  of  his  property  and  of  any  danger  that  may  be 
lurking  in  the  construction  or  operation  of  any  part  of  it  to 
his  servants,  hence  his  duty  to  repair  the  evil,  or  warn  his 
employees  of  the  possible  danger  to  them. 

Many  other  authorities  are  cited  by  appellant  and  a  num- 
ber by  respondent,  but  a  careful  inspection  of  all  of  them 
convinces  us  that  the  demurrer  in  this  case  should  have  been 
overruled  and  the  defendant  required  to  plead  by  way  of  an- 
swer to  the  complaint. 

The  judgment  is  reversed  and  remanded  to  the  lower  court, 
with  instructions  to  overrule  the  demurrer  and  give  defend- 
ant reasonable  time  to  answer  the  complaint  if  it  so  desires. 
Costs  to  appellant. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(November  28,  1906.) 

JOHN  EISSE,  et  ux.,  Respondents,  v.  O.  M.  COLLINS,  et  al., 

Appellants. 

[87  Pac.  1006.] 

Tbespass — Title  to  Land  on  Which  Trespass  Committed — ^Damages 
TO  Growing  Crop — Measubk  or  Damages — Methods  or  Ascer- 
taining Damages. 

1.  An  action  maj  be  maintained  under  section  1210  of  the 
Bevised  Statutes  for  the  trespass  of  sheep  within  two  miles  of 
plaintiff's  dwelling-house,  where  the  plaintiff  is  the  absolute  owner 
in  fee  simple  of  the  lands  upon  which  his  dwelling-house  is  situated. 

2.  Under  the  provisions  of  section  20,  article  5,  of  the  state 
eonstitution,  the  district  courts  have  concurrent  original  jurisdic- 
tion with  justice  courts  in  actions  prosecuted  under  sections  1210 
and  1211  of  the  Bevised  Statutes  for  the  unlawful  herding  and 
grazing  of  sheep. 

3.  In  actions  prosecuted  under  sections  1210  and  1211  of  the 
Bevised  Statutes,  damages  sustained  by  reason  of  the  herding  and 
grazing  sheep  upon  the  public  unappropriated  lands  within  two 
miles  of  plaintiff's  dwelling-house  are  measured  bj  an  entirely 
different  standard  and  made  up  of  different  elements,  and  rest  on 
a  different  theory  from  damages  sustained  by  reason  of  such  live- 
stock herding  and  grazing  upon  the  plaintiff's  own  lands. 

4.  Where  the  action  is  for  damages  sustained  by  reason  of  the 
herding  and  grazing  of  sheep  upon  the  plaintiff's  lands,  and  for 
the  consequent  injury  and  damage  to  his  growing  crops,  the  measure 
of  damages  is  the  value  of  the  crops  at  the  time  of  their  destruc- 
tion. 

5.  While  the  measure  of  damages  for  the  destruction  of  grow- 
ing grass  is  its  value  at  the  time  and  place  it  was  destroyed,  such 
value  must  be  arrived  at  by  the  jury  from  evidence  of  such  facta 
and  circumstances  as  will  disclose  the  uses  for  which  such  cro)> 
would  have  been  most  profitable,  the  nearest  period  at  which  it 
would  have  been  marketable,  and  whether  or  not  any  further  labor, 
expense  or  service  would  have  been  necessary  to  bring  it  to  the 
marketable  condition  and  period. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 
Idaho,  Vol.12— 44 
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Action  by  plaintiff  for  damages  caused  by  the  trespass 
of  sheep  under  the  provisions  of  sections  1210  and  1211  of  the 
Revised  Statutes.  Judgment  for  the  plaintiffs.  Defendants 
moved  for  a  new  trial,  and  thereupon  appealed  from  the 
judgment  and  the  order  denying  their  motion.    Reversed. 

Eugene  O'Neill  and  Lloyd  H.  Ericsson,  for  Appellants. 

The  district  court  has  no  jurisdiction  in  the  first  instance 
of  causes  arising  under  sections  1210,  1211  of  the  Revised 
Statutes. 

Inasmuch  as  the  legislature  designated  the  justice  court 
as  the  one  in  which  this  new  remedy  was  to  be  enforced, 
no  other  court  has  jurisdiction  thereof.  The  naming  of  the 
court  in  such  statute  vests  exclusive  jurisdiction  therein. 
{Reed  v.  Omnibus  Co.,  33  Cal.  212;  Smith  v.  Omnibus  R.  Co., 
36  Cal.  281 ;  Territory  v.  Mix,  1  Ariz.  52,  25  Pac.  528 ;  Terri- 
tory V,  Ortiz,  1  N.  Mex.  5;  Andover  Turnpike  Co.  v.  Gould, 
6  Mass.  44,  4  Am.  Dec.  80 ;  Willis  v.  Yale,  1  Met.  553 ;  Aldridge 
V.  Hawkins,  6  Blackf.  (Ind.)  125;  Clear  Lake  W.  W.  Co.  v. 
Lake  Co.,  45  Cal.  90;  23  Am.  &  Eng.  Ency.  of  Law,  395; 
Dollar  Sav.  Bank  v.  United  States,  19  Wall.  227,  22  L.  ed.  80.) 

There  is  no  evidence  of  any  willful  or  tortious  act  on  de- 
fendants' part.  The  damages,  then,  must  be  such  as  next 
immediately  follow  and  are  produced  by  the  act  complained 
of,  or  if  not  this  proximate,  such  as  in  the  ordinary  course 
of  things  would  be  likely  to  result  therefrom.  (Sutherland 
on  Damages,  p.  40;  Field  on  Damages,  sec.  10.) 

Where  grass  is  overflown  the  plaintiff  would  be  entitled 
to  recover  the  value  of  the  grass  submerged,  but  not  the 
cost  of  bringing  his  cattle  to  other  grazing  land  nor  price  of 
new  pasture.  (Sabine  E.  T.  R.  Co.  v.  Johnson,  65  Tex. 
389.) 

Remote  and  speculative  damages  are  not  recoverable  in 
such  an  action  as  this.  The  profits  are  not  directly  connected 
with  the  act  complained  of  in  this  case,  and  the  court  erred  in 
its  admission  of  evidence  as  to  butter  made  and  its  instruction 
concerning  it.     {Dorwin  v.  Potter,  5  Denio,  306.) 
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The  element  of  damages  in  this  case  tinder  the  evidence 
and  in  accordance  with  the  evidence  is  confined  absolutely 
to  the  plaintiff's  own  lands,  and  he  is  entitled  to  no  damages 
such  as  are  contemplated  under  the  provisions  of  section 
1210  of  the  Revised  Statutes  of  Idaho. 

Allowing  the  testimony  as  to  the  loss  of  milk,  or  the  loss 
of  butter  or  other  loss  of  cows,  profits  from  butter  business 
or  other  stock  was  error  on  the  part  of  the  court,  and  misled 
the  jury,  they  having  no  basis  of  fact  under  any  statute  au- 
thorizing the  allowance  of  damage  for  any  such  loss. 

The  plaintiff,  if  entitled  to  recover,  should  have  shown  the 
character  and  value  of  the  property  destroyed,  and  from 
those  facts  the  jury  could  fix  the  amount  to  be  allowed. 
{Axiell  v.  Northern  Pac,  By.  Co.,  9  Idaho,  392,  74  Pac.  1075.) 

Evidence  of  damages  may  be  objected  to  on  the  trial  on  the 
ground  that  the  damages  are  not  sufficiently  pleaded,  or  are 
too  remote  or  speculative.  In  such  cases,  if  the  allega- 
tions of  damages  are  not  sufficiently  specific,  the  defendant 
may  demur  to  the  complaint,  or  may  move  to  make  the  allega- 
tions of  the  complaint  more  specific,  or  may  question  the  suffi- 
ciency of  the  petition  of  special  damages,  by  motion  to  strike 
out,  by  objection  to  the  evidence  when  offered,  or  by  request 
for  instructions.  (5  Ency.  of  PL  &  Pr.  77;  Packard  v. 
Stack,  32  Vt  11.) 

Johnson  &  Stookey,  for  Bespondents. 

Section  20,  article  5  of  the  state  constitution  provides  that : 
'*The  district  court  shall  have  original  jurisdiction  in  all  cases, 
both  at  law  and  equity."  If  it  is  held  that  section  1211,  Re- 
vised Statutes,  gives  exclusive  jurisdiction  to  justice  courts, 
then  it  is  clearly  repugnant  to  the  above  clause  of  the  consti- 
tution, as  it  deprives  the  district  court  of  jurisdiction  in  a 
class  of  cases,  and  there  can  be  no  doubt  of  the  intention  of 
the  f  ramers  of  the  constitution  to  give  the  district  court  unlim- 
ited jurisdiction  in  both  law  and  equity. 

The  adoption  of  a  self -executing  constitutional  provision 
which  conflicts  with  an  existing  statute  operates  as  an  implied 
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repeal  of  sach  statute.  (26  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
723.) 

The  owners  of  land,  as  well  as  persons  having  possessory 
claims,  have  a  right  to  bring  actions  in  this  class  of  cases. 
'*The  legislature  evidently  intended  to  protect  settlers  from 
the  injury  and  annoyance  of  having  sheep  herded  and  grazed 
around  their  habitations,  whether  they  possessed  the  same 
absolutely  and  had  their  title  thereto  or  held  only  by  mere 
naked  possession."  (Sifers  v.  Johnson,  7  Idaho,  798,  97  Am. 
St.  Rep.  271,  65  Pac.  709,  54  L.  E.  A.  785.) 

No  objection  to  the  facts  as  pleaded  in  amended  complaint 
in  relation  to  special  damages  covering  the  dairy  business, 
handling  of  beef  cattle,  the  purchase  of  feed  and  the  taking 
of  certain  stock  to  the  Blue  Mountains  in  the  state  of  Oregon, 
etc.,  .were  taken  in  the  lower  court  by  appellants  (defend- 
ants), either  by  demurrer  or  motion,  and  they  have,  there- 
fore, waived  any  objection  they  might  have  had  to  the  in- 
troduction of  this  class  of  testimony  under  said  amended  com- 
plaint. (Rev.  Stats.,  sec.  4178;  Carter  v.  Wann,  6  Idaho,  556, 
57  Pac.  314;  Aulbach  v.  DaMer,  4  Idaho,  654-659,  43  Pac.  322; 
Palmer  v.  Utah  Ry.  Co.,  2  Idaho,  315,  13  Pac.  425.) 

AILSHIE,  J. — This  action  was  commenced  in  the  district 
court  in  and  for  Nez  Perce  county  on  September  9,  1904,  and 
thereafter,  and  on  December  1st,  the  plaintiffs  filed  an 
amended  complaint  praying  judgment  in  the  sum  of  $2,005.- 
50  for  damages  sustained  by  reason  of  the  defendants'  herd- 
ing and  grazing  their  sheep  upon  the  lands  of  plaintifiEs,  and 
within  two  miles  of  their  dwelling-house,  in  violation  of  the 
provisions  of  section  1210,  Revised  Statutes.  Defendants  an- 
swered and  the  case  went  to  trial,  and  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiffs  in  the  sum  of  $150. 
Defendants  have  appealed  from  the  judgment  and  an  order 
denying  their  motion  for  a  new  trial.  They  have  assigned 
some  seventy-two  errors,  but  we  shall  not  attempt  to  consider 
them  singly  as  they  are  all  reducible  to  a  few  leading  proposi- 
tions, the  determination  of  which  will  dispose  of  all  the  assign- 
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ments.  It  is  first  contended  by  appellants  that  since  the  plain- 
tiffs were  the  owners  of  the  lands  and  premises  on  which  their 
dwelling-house  was  situated,  that  the  case  for  that  reason 
does  not  come  within  the  purview  of  sections  1210  and  1211 
of  the  Revised  Statutes,  and  that  those  provisions  only  pre- 
tend to  apply  to  possessory  claims  and  dwellings  situated 
thereon.  This  contention  is  not  tenable,  and  has  been  dis- 
posed of  adversely  to  appellants  in  Sifers  v.  Johnson,  7  Idaho, 
798,  97  Am.  St.  Rep.  271,  65  Pac.  709,  54  L.  R.  A.  785.  The 
statute  was  there  held  to  apply  as  well  to  a  settler  who  had 
absolute  title  as  to  one  who  had  a  mere  naked  possession. 

It  is  next  contended  by  appellants  that  their  demurrer  on 
the  ground  of  want  of  jurisdiction  in  the  district  court  should 
have  been  sustained.  Section  1211,  which  provides  the  rem- 
edy in  these  cases,  contains  this  provision:  ''The  owner  or 
the  agent  of  such  owner  of  sheep  violating  the  provisions  of 
the  last  section,  on  complaint  of  the  party  or  parties  injured 
before  any  justice  of  the  peace  for  the  precinct  where  either 
of  the  interested  parties  may  reside  is  liable,'*  etc. 

Appellants  insist  that  these  statutes  created  a  new  right 
and  provided  a  new  remedy  for  its  enforcement,  and  that  in 
such  case  the  remedy  must  be  strictly  pursued  and  is  exclusive 
of  all  other  remedies,  and  that  this  is  also  true  as  to  the  forum 
provided  in  which  such  remedy  may  be  pursued.  In  support 
of  this  argument  counsel  cites  the  following  authorities :  Reed 
V.  Omnibus  R.  Co,,  33  Cal.  212;  Smith  v.  Omnibus  R.  Co,,  36 
Cal.  281;  Territory  v.  Mix,  1  Ariz.  52,  25  Pac.  628;  Ter- 
ritory  v.  Ortiz,  1  N.  Mex.  5 ;  Andover  Turnpike  Co.  v,  Oould, 
6  Mass.  44,  4  Am.  Dec.  80 ;  Willis  v.  Tale,  1  Met.  553 ;  Aldridge 
V.  Hawkins,  6  Blackf .  125 ;  Clear  Lake  W,  W.  Co.  v.  Lake  Co., 
45  Cal.  90;  23  Am.  &  Eng.  Ency.  of  Law,  395;  Dollar  Savings 
Bank  v.  United  States,  19  Wall.  227,  22  L.  ed.  80..  Some  of 
these  authorities  directly  support  the  appellants'  contention, 
while  others  are  at  least  indicative  of  that  view.  We  are 
bound,  however,  by  the  provisions  of  the  constitution  which 
provides  at  section  20  of  article  5  as  follows:  ''The  district 
court  shall  have  original  jurisdiction  in  all  eases,  both  at  law 
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and  in  equity,  and  such  appellate  jurisdiction  as  may  be  con- 
ferred by  law. ' '  It  should  be  borne  in  mind  that  sections  1210 
and  1211  of  the  Revised  Statutes  were  enacted  by  the  terri- 
torial legislature  in  1875— fifteen  years  before  the  adoption 
of  the  constitution.  During  that  period  of  time  the  jurisdic- 
tion of  the  courts  was  prescribed  by  statute,  and  the  juris- 
diction and  power  of  the  district  courts  was  somewhat  dif- 
ferent from  what  it  has  been  since  the  adoption  of  the  con- 
stitution. While  the  contention  made  by  appeUants  might 
have  been  sustained  prior  to  the  adoption  of  the  constitution, 
it  cannot  be  done  now.  The  people  in  the  adoption  of  the 
constitution  gave  the  district  courts  concurrent  **  original  jur- 
isdiction in  all  cases  both,  at  law  and  in  equity,"  and  no 
statute  can  deprive  them  of  such  jurisdiction.  If  there  be  any 
question  as  to  the  remedy  provided  by  this  statute  and  the 
forum  in  which  the  same  must  be  pursued,  then  that  doubt 
is  dispelled  by  the  constitution  impliedly  writing  into  the  stat- 
ute the  provisions  of  section  20,  article  5,  giving  to  the  dis 
trict  courts  concurrent  original  jurisdiction  with  the  justice 
court. 

Plaintiffs  allege  in  their  amended  complaint  general  dam- 
ages under  the  provisions  of  sections  1210  and  1211  of  the  Re- 
vised Statutes,  and  also  allege  special  damages  as  follows: 
1.  That  they  were  the  owners  of  twenty  milch  cows,  which 
were  kept  and  pastured  upon  their  premises  at  the  time  of 
the  trespass  alleged,  and  that  they  were  engaged  in  manu- 
facturing butter,  and  that  the  loss  of  their  pasture  closed  to 
them  this  industry  to  their  damage  in  the  sum  of  $600.  2. 
That  during  the  times  mentioned  they  were  the  owners  of 
thirty  head  of  beef  cattle,  which  were  kept  and  pastured  on 
their  premises;  that  owing  to  the  acts  of  defendants  in  per- 
mitting their  sheep  to  feed  on  and  destroy  the  grass  growing 
on  the  premises  they  were  put  to  an  additional  expense  of 
$450  in  caring  for  and  feeding  their  cattle,  and  that  by  rea- 
son thereof  they  were  also  obliged  to  purchase  feed  for  such 
stock  to  the  amount  of  $240.  3.  That  on  account  of  the  de- 
fendants' herding  and  grazing  their  sheep  upon  plaintifb' 
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premises,  plaintiffs  were  obliged  to  seek  pasturage  for  sixty- 
four  head  of  cattle  and  ten  head  of  horses,  and  that  it  became 
necessary  for  them  to  take  such  livestock  to  the  Blue  Moun- 
tains, in  the  state  of  Oregon,  for  pasturage,  and  that  they 
incurred  expenses  in  the  employment  of  herders  and  rental 
for  range  and  pasturage  and  payment  of  ferriage  to  the  ex- 
tent of  $215.50.  The  defendants  denied  these  allegations  of 
special  damages  for  want  of  information  as  to  such  facts. 
Upon  the  trial  the  plaintiffs  were  permitted  to  introduce  evi- 
dence tending  to  establish  the  general  allegation  of  trespass 
and  amount  of  damages  sustained,  and  they  were  also  per- 
mitted, over  the  objection  of  defendants,  to  introduce  evi- 
dence in  support  of  each  of  the  allegations  as  to  special  dam- 
ages. They  produced  evidence  to  show  that  their  pasture  was 
eaten  off  and  destroyed  by  defendants'  sheep;  that  they  had 
previously  been  accustomed  to  graze  their  cows  on  this  pas- 
ture, and  that  they  made  butter  from  the  milk,  and  produced 
an  invoice  of  the  amount  of  butter  they  had  been  making  dur- 
ing the  three  previous  years,  and  they  testified  that  they  had 
been  obliged  to  abandon  the  butter  business  after  these  re- 
peated trespasses;  they  also  proved  the  amount  of  feed  they 
were  obliged  to  buy  for  their  livestock  and  the  amount  of  ex- 
pense they  had  incurred  in  taking  a  part  of  their  stock  over 
into  Oregon  and  hiring  pasture  for  them,  and  the  amount  they 
had  lost  on  thirty  head  of  beef  cattle  by  reason  of  their  not 
being  fat  enough  for  the  market  in  the  early  spring,  and  other 
evidence  along  these  lines  tending  to  establish  their  allega- 
tions of  special  damages.  Defendants  objected  to  all  this  class 
of  evidence,  and  insisted  that  the  measure  of  damages  in  such 
case  was  the  value  of  the  grass  or  growing  crops  at  the  time 
of  their  destruction.  The  court  overruled  the  defendant's  ob- 
jections, and  after  the  evidence  was  closed  the  court  instructed 
the  jury  that  these  were  proper  items  of  damage,  and  that  they 
should  allow  the  plaintiffs  whatever  sum  they  believed  they 
had  suffered  in  these  respects.  Respondents  have  argued  upon 
this  appeal  that  the  defendants  in  the  lower  court  waived  their 
objection  to  the  allegations  of  special  damages,  for  the  reason 
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that  they  failed  to  demur.  A  failure  to  demur  to  these  par- 
agraphs of  the  complaint  was  not  a  waiver  of  the  defendants' 
right  to  object  to  the  introduction  of  evidence  in  support 
thereof,  for  the  reason  that  these  allegations  were  made  a  part 
of  one  cause  of  action  and  the  plaintiflb  had  stated  a  good 
cause  of  action  for  general  damages.  It  is  true  that  these  al- 
legations might  have  been  reached  by  a  motion  to  strike  them 
from  the  complaint,  but  a  failure  to  make  such  motion  was 
not  a  waiver  of  the  right  to  object  to  the  introduction  of  evi- 
dence in  support  of  the  allegations.  Before  passing  to  a  con- 
sideration of  the  rule  as  to  the  measure  of  damages,  it  is  well 
enough  to  observe:  That  in  this  case  there  was  no  evidence 
produced  showing,  or  tending  to  show,  that  the  defendants' 
sheep  herded  or  grazed  upon  any  public  or  unappropriated 
lands  within  two  miles  of  the  dwelling-house  of  the  plaintifib, 
and  the  plaintiffs  do  not  appear  to  have  attempted  to  establish 
any  damages  or  any  cause  for  damages  on  that  account.  On 
the  other  hand,  it  is  abundantly  established  that  the  defend- 
ants' sheep  did  enter  upon  the  lands  of  plaintiffs  and  within 
their  indosure,  and  consume  and  destroy  a  large  amount  of 
grass  and  alfalfa.  The  cause  of  damage  for  which  a  plain- 
tiff may  recover  in  these  cases  is  widely  different  where  the 
trespass  is  upon  the  plaintiff's  lands  from  that  where  the  tres- 
pass has  been  committed,  not  upon  his  lands>  but  upon  public 
unappropriated  lands  within  two  miles  of  his  dwelling-house. 
Since  there  was  no  evidence  in  tiiis  case  either  establishing 
or  tending  to  establish  a  trespass  upon  public  unappropriated 
lands  within  the  two  mile  limit,  it  is  unnecessary  for  us  to 
consider  or  pass  upon  the  elements  of  damage  or  measure 
thereof  in  such  case  or  the  modes  of  proof  to  be  adopted.  The 
only  question  Which  demands  our  consideration  is  the  measure 
of  damage  and  character  of  proof  admissible  to  establish  such 
damage  where  the  trespass  has  been  committed  upon  the  plain- 
tiff's  own  lands.  The  class  and  character  of  evidence  ad- 
mitted in  this  case  at  once  suggests  its  uncertainty,  remote- 
ness and  speculative  nature,  and  that  it  could  not  have  been 
reasonably  foreseen  by  the  parties  committing  the  trespass. 
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£n  the  first  place,  the  owner  of  lands  would  have  been  entitled 
to  damages  for  the  destnietion  of  his  growing  crop  of  grass 
even  though  he  had  no  livestock  whatever.  On  the  other  hand, 
he  was  not  entitled  to  recover  from  the  defendants  the  ex- 
pense incurred  in  driving  a  band  of  cattle  fifty  or  one  hun- 
dred miles  and  there  herding  them,  nor  would  he  be  entitled 
to  speculate  on  the  amount  of  butter  he  could  make  or  the 
amount  of  profit  he  might  have  realized  out  of  beef  cattle  he 
could  have  sold  had  his  grass  not  been  destroyed.  A  large 
element  entering  into  the  successful  method  of  butter-making 
is  the  knowledge  of  how  to  make  it  and  the  labor  and  skill 
employed  in  doing  the  work.  On  the  other  hand,  the  plain- 
tiffs were  not  obliged  to  go  out  of  the  butter  business  because 
the  grass  was  destroyed.  They  might  have  purchased  feed 
for  their  cows  and  continued  in  the  business.  This  observa- 
tion simply  illustrates  the  uncertainty  and  remoteness  of  such 
an  element  of  damages.  Without  entering  into  any  discus- 
sion or  review  of  the  conflicting  rules  as  to  the  measure  of 
damages  to  growing  crops,  we  are  satisfied,  after  an  examina- 
tion of  the  question,  to  say  that  the  measure  of  damages  in 
such  cases  is,  and  should  be,  the  value  of  the  crop  at  the  time 
of  the  injury  or  destruction.  (4  Sutherland  on  Damages, 
sec.  1023;  13  Cyc.  153;  8  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
330;  Colorado  Con,  Land  <&  Water  Co,  v,  Hartman,  5  Colo. 
App.  150,  38  Pac.  62;  Buttles  v.  Chicago,  8,  F,  <&  C,  Ry,  Co,, 
43  Mo.  App.  280;  Gulf,  C,  <&  E,  F.  R.  Co.  v,  Matthews,  3  Tex. 
Civ.  App.  493,  23  S.  W.  90;  Sabine  cfe  Eastern  Texas  Ry.  Co, 
V.  Johnson,  65  Tex.  389;  Oulf,  C,  cfe  8.  F,  R,  Co,  v.  Carter 
(Tex.  Civ.  App.),  25  S.  W.  1023.)  In  a  case  like  the  one 
under  consideration  a  further  element  of  damage  might,  and 
most  likely  would,  arise,  and  that  is  where  the  pasture  is  not 
only  grazed  off  by  sheep,  but  where  a  large  band  has  run  over 
the  ground  and  tramped  and  cut  out  most  of  the  grass  and 
grass  roots  so  as  to  amount  to  a  permanent  injury  to  the  pas- 
ture for  the  remainder  of  the  season,  and  this  would  be  es- 
pecially true  where  lands  were  chiefly  useful  for  grazing  and 
pasturage  purposes.     The  chief  dif&culty  will  arise  in  every 
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such  case  in  determining  the  method  of  proving  the  value  of 
growing  grass  or  growing  crops  at  a  fixed  and  specified  time, 
and  of  course  whatever  the  proof  may  be  and  whatever  mode 
may  be  adopted,  the  true  value  will  still  remain  to  some  ex- 
tent indefinite  and  uncertain.  This,  however,  is  true  in  most 
all  cases  of  tort.  But  a  jury  selected  from  the  county  or  com- 
munity  where  the  loss  was  suffered,  after  hearing  the  evidence 
as  to  the  nature  and  condition  of  the  crops  and  the  extent 
of  the  injury,  will  seldom  go  far  wrong  in  their  estimate  of 
the  real  injury  done.  It  is  true  that  very  few  growing  crops 
aside  from  pasture  have  a  market  value  at  any  specified  or 
fixed  time  prior  to  maturing.  Now,  in  the  case  at  bar,  in  es- 
tablishing the  damage  done,  it  would  hav«  been  proper  to  in- 
quire into  the  ease  or  difficulty  in  securing  other  pasture  near 
by,  and  the  market  price  of  similar  pasture  or  the  price  of 
such  feed  stuffs  as  would  have  been  necessary  to  keep 
and  feed  plaintiffs'  livestock,  or  to  have  shown  the  price  the 
plaintiffs  could  have  secured  for  their  pasture  or  the  number 
of  livestock  they  could  have  pastured  thereon,  and  the  value 
per  month  for  the  pasturage  of  each  head  of  such  livestock, 
and  such  other  evidence  of  kindred  and  similar  import  which 
would  have  enabled  the  jury  to  intelligently  fix  the  value  of 
the  property  destroyed  at  the  time  of  its  destruction. 

Any  evidence  tending  to  show  what  the  grass  was  worth 
when  put  to  any  of  the  uses  for  which  it  was  valuable  should 
be  admitted.  Growing  grass  that  is  to  be  used  for  grazing 
purposes  differs  from  other  growing  crops,  in  that  there  is 
no  further  expense  necessary  for  cultivation  and  harvesting 
in  order  for  the  owner  to  enjoy  the  full  benefits  of  the  crop. 
In  such  case  the  crop  is  marketable  and  has  a  market  value 
whenever  it  is  fit  for  grazing  purposes.  In  cases  of  injury  to 
or  destruction  of  growing  crops  the  date  from  which  to  ascer- 
tain and  arrive  at  the  true  value  thereof  must  be  made  up  of 
numerous  facts,  such  as  the  value  at  the  nearest  period  at 
which  the  crop  would  be  marketable,  and  the  labor  and  expense 
necessary  to  bring  the  crop  to  the  marketable  period  and  pre- 
paring it  therefor. 
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This  is  a  case  in  which  we  very  much  dislike  to  grant  a  new 
trial,  for  the  reason  that  it  clearly  appears  to  our  satisfaction 
from  this  record  that  there  was  sufficient  competent  evidence 
submitted  to  the  jury  as  to  the  actual  damages  sustained  by 
j)laintiffs  to  justify  them  in  rendering  a  verdict  for  the  amount 
returned  in  this  case.  But  there  was  so  much  evidence  ad- 
mitted that  was  wholly  incompetent  and  inadmissible  tend- 
ing to  establish  the  several  allegations  of  special  damages  that 
we  cannot  say  that  the  jury  was  not  influenced  thereby.  This 
is  especially  true  in  the  face  of  the  instructions  given  by  the 
court  wherein  he  told  the  jury  that  this  evidence  was  compe- 
tent for  their  consideration,  and  should  be  weighed  by  them 
in  arriving  at  their  verdict.  On  account  of  the  admission  of 
this  line  of  evidence  and  the  giving  of  these  instructions,  the 
judgment  must  be  reversed  and  the  cause  remanded  for  a  new 
trial  in  accordance  with  the  views  herein  expressed,  and  it  is 
so  ordered.     Costs  awarded  in  favor  of  the  appellants. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(November  30,  1906.) 

GEORGE  M.  REED,  Appellant,  v.  C.  B.  STEWART,  Admin- 
istrator, Respondent. 
[87  Pac.  1002.] 

Motion  to  Dismiss  Appeal — Pbobats  Courts — ^Probate  Law — Pro- 
ceedings TO  Sell  Real  Estate — Sale  op  Beal  Estate — MiNoa 
Heirs — Guardian  Ad  Litem — Service  op  Notice  op  Appeal — Ad- 
verse Party. 

1.  Under  the  provisions  of  section  5701,  Revised  Statutes,  the 
propertj,  both  real  and  personal,  of  one  who  dies  without  disposin,'^ 
of  it  by  will,  passes  to  the  heirs  of  the  intestate,  subject  to  the 
control  of  the  probate  court,  and  the  possession  of  the  administrator 
appointed  by  that  court  for  the  purposes  of  administration. 

2.  As  the  title  to  the  property  of  the  intestate  in  such  cases 
passes  to  the  heirs  subject  to  the  provisions  of  said  section,  they 
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are  interested  parties  in  the  sale  thereof,  and  where  a  sale  has 
been  confirmed  by  the  probate  court  and  the  purchaser  appeals 
from  such  confirmation,  such  heirs  or  their  guardian  ad  litem  are 
adverse  parties  and  must  be  served  with  a  notice  of  appeal. 

8.  Where  the  guardian  ad  litem  of  minor  heirs  has  appeared  in 
a  proceeding  commenced  bj  the  administrator  to  sell  real  estate 
belonging  to  his  intestate,  and  consented  to  the  sale,  and  the  pur- 
chaser files  his  objections  to  the  confirmation  of  such  sale,  and  the 
same  are  overruled  hj  the  court  and  the  sale  confirmed,  and  the 
purchaser  appeals  from  such  order  of  confirmation,  the  guardian 
ad  litem  is  an  adverse  party  thereto,  and  must  be  served  with  the 
notice  of  appeal. 

4.  Where  an  administrator  files  his  petition  and  commences  pro- 
ceedings for  the  sale  of  real  estate  belonging  to  his  intestate,  aU 
of  the  orders  made  in  such  matter  are  in  the  one  proceeding,  as 
such  proceeding  consists  of  all  orders  and  things  done  by  the  court 
in  such  matter  from  the  filing  of  the  petition  to  the  confirmatioB 
of  the  sale  and  delivery  of  the  deed. 

6.  The  heirs  in  such  cases  are  pecuniarily  interested  in  all  such 
property  and  are  entitled  to  their  day  in  court  in  all  of  the  pro- 
ceedings affecting  the  title  to  such  property,  and  are  adverse  parties 
under  the  provisions  of  section  4808,  Bevised  Statutes. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  Second  Judicial 
District  for  Idaho  County.    Hon.  Edgar  C.  Steele,  Judge. 

This  is  an  appeal  from  the  judgment  of  the  district  court 
dismissing  the  appeal  of  appellant  from  an  order  made  by 
the  probate  court  of  Idaho  county  directing  the  confirmation  of 
the  sale  of  certain  real  estate  and  the  conveyance  thereof.  A 
motion  to  dismiss  the  appeal  from  the  judgment  of  the  trial 
court  is  granted  and  the  judgment  affirmed. 

Scales  &  Taylor,  for  Appellant. 

Session  Laws  of  1903,  pages  372,  373,  expressly  changes  the 
old  law,  and  definitely  provides  who  shall  be  served  with  no- 
tice of  appeal.  The  notice  of  appeal  must  be  filed  with  the 
clerk  of  the  probate  court  and  a  similar  notice  must  be  served 
''upon  the  administrator^  administratrix,  executor  and  execu- 
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trix  (unless  they  be  the  appellants),  and  upon  all  other  par- 
ties interested  who  appeared  upon  the  motion  or  proceeding 
which  the  appellant  desires  to  have  reviewed,  or  upon  their 
attorneys." 

On  the  proceeding  appealed  from  the  only  persons  who  ap- 
peared was  the  administrator,  by  his  attorney,  J.  M.  McDonald, 
and  appellant  with  his  attorneys.  Scales  &  Taylor. 

''Beneficiaries  under  a  will,  who  have  not  appeared  and  re- 
sisted the  petition  in  probate  proceedings  of  one  claiming  as 
heir,  when  notice  has  been  given  to  all  persons  interested  in 
the  estate,  are  not  necessary  parties  to  the  appeal  from  an  or- 
der denying  a  new  trial."  {In  re  Ryer!s  Estate,  110  Cal.  556, 
42  Pac.  1082 ;  In  re  Calkin's  Estate,  112  Cal.  296,  44  Pac.  577.) 

The  notice  seems  to  have  been  served  on  all  the  respondents 
who  appeared  in  the  proceeding,  and  that  was  all  the  statute 
required.  {Seattle  <fe  M,  Ry,  Co,  v.  Johnson,  7  Wash.  97,  34 
Pac.  567.) 

No  service  was  made  on  the  guardian  ad  litem;  held  none 
required,  he  having  made  no  appearance.  {Home  Savings  di 
Loan  Assn.  v.  Burton,  20  Wash.  688,  56  Pac.  940;  Ryan  v. 
Ferguson,  3  Wash.  356,  28  Pac.  910 ;  Herriman  v,  Menzies,  115 
Cal.  16,  56  Am.  St.  Rep.  82,  44  Pac.  660,  46  Pac  730,  35  L.  B. 
A.  318.) 

Many  of  the  probate  proceedings  are  separate  and  distinct ; 
require  notice  to  all  parties  interested,  at  the  different  stages, 
and  each  is  a  distinct  order  from  which  an  appeal  may  be  had, 
and  a  reversal  of  the  order  not  appealed  from.  (Idaho  Be  v. 
Stats.,  sec.  4831.) 

J.  M.  McDonald,  for  Bespondent. 

Notice  of  appeal  must  be  served  upon  the  adverse  party,  and 
by  adverse  party  is  meant  all  parties  whose  rights  may  be  af- 
fected by  the  reversal  or  modification  of  the  judgment  ap- 
pealed from.  {Harper  v.  Hildreth,  99  Cal.  265,  33  Pac.  1103 ; 
Lydon  v.  Godard,  5  Idaho,  607,  51  Pac.  459 ;  Coffin  v.  Edging- 
tan,  2  Idaho,  627,  23  Pac.  80,  7  L.  R.  A.  646;  Lewiston  Nat. 
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Bank  v.  Tefft,  6  Idaho,  104,  53  Pac.  271;  Inglehart  v.  Sians- 
bury,  151  U.  S.  68,  38  L.  ed.  76,  14  Sup.  Ct.  Rep.  237;  Adams 
V.  McPherson,  3  Idaho,  718,  34  Pac.  1095.) 

Any  reversal  or  modification  of  the  order  confirming  the 
sale  of  the  said  real  estate  would  affect  the  interests  of  the  said 
minors,  and  it  is  necessary  that  they  or  their  guardian  ad  litem 
be  served  with  notice  of  appeal.  {Senter  v.  DeBemal,  38  Cal. 
637.) 

The  supreme  court  cannot  entertain  the  appeal,  as  the  same 
has  not  been  perfected.  {Adams  v.  McPherson,  3  Idaho,  718, 
34  Pac.  1095,  and  cases  cited.) 

The  appellant  contends  that  the  court  will  only  review  the 
proceedings  had  at  the  confirmation  of  sale,  and  served  notice 
upon  those  that  appeared  at  such  proceedings,  as  is  required 
by  Session  Lava's  of  1903,  regulating  appeals  to  the  district 
court  from  the  probate  court. 

This  narrow  construction  cannot  be  accepted,  for  the  same 
is  not  the  construction  placed  upon  the  word  ** proceeding"  by 
the  courts.     {Moorewood  v.  Hollister,  6  N.  Y.  321.) 

All  the  acts  and  proceedings  of  the  probate  court  in  devest- 
ing the  heirs  of  the  real  estate  of  an  estate  is  one  action,  and 
the  law  will  not  sanction  the  heirs  being  deprived  of  their 
interests  in  said  property  without  their  day  in  court.  (Rev. 
Stats.  1887,  sec.  5523;  Bloom  v.  Burdick,  1  Hill.  130;  Beckett 
V,  Selover,  7  Cal.  215,  68  Am.  Dec.  237;  Schneider  v.  Ifc- 
Farland,  2  N.  Y.  459.) 

SULLIVAN,  J. — This  is  an  appeal  from  the  judgment  of  a 
district  court  dismissing  the  appeal  from  an  oider  made  by 
the  probate  court  of  Idaho  county  directing  the  confirriiation 
of  the  sale  of  real  estate  and  the  conveyance  thereof.  The 
facts  of  the  case  are  substantially  as  follows:  The  adminis- 
trator of  the  estate  of  Louis  H.  Denison,  deceased,  filed  his 
petition  for  the  sale  of  certain  real  estate  of  his  intestate's 
estate  in  the  probate  court  of  said  county,  for  the  purpose  of 
paying  the  debts  of  said  deceased,  and  alleged  in  said  petition 
that  he  was  also  the  guardian  of  the  minor  heirs  of  said 
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deceased,  and  prayed  that  a  guardian  ad  litem  be  appointed 
for  said  minor  heirs  to  represent  their  interests  in  said  mat- 
ter; said  petition  also  showed  that  said  estate  is  solvent,  and 
that  there  will  be  a  residue  for  distribution  among  the  heirs 
after  all  debts  and  expenses  of  administering  said  estate  are 
paid.  It  appears  that  the  probate  court  duly  appointed  R.  F. 
Fulton,  Esq.,  as  guardian  dd  litem  of  said  minor  heirs  to  rep- 
resent them  in  the  matter  of  said  sale ;  that  upon  the  hearing 
of  said  petition  said  Fulton  appeared  as  such  guardian  ad 
litem,  and  consented  that  said  real  estate  be' sold,  and  there- 
upon the  probate  court  duly  authorized  said  administrator 
to  sell  the  same  at  private  sale;  that  thereafter  on  July  11, 
1905,  the  said  administrator  received  a  bid  for  said  real  estate 
from  the  appellant,  the  same  being  accompanied  with  ten  per 
cent  of  the  bid  in  cash,  which  bid  the  said  administrator  ac- 
cepted, and  thereafter  on  July  31,  1905,  he  filed  his  return 
of  said  sale  in  the  probate  court  of  said  county,  and  by  order 
of  said  court  said  return  of  sale  was  set  down  for  hearing 
on  the  twenty-sixth  day  of  August,  1905.  No  objection  was 
made  by  said  Fulton  as  guardian  ad  litem  to  the  confirmation 
of  said  sale.  But  on  August  26,  1905,  the  said  appellant  ap- 
peared in  said  probate  court  and  filed  his  objections  to  the 
confirmation  of  said  sale,  which  were  overruled  by  the  court, 
and  the  court  thereupon  examined  said  return  of  sale  and 
the  testimony  of  witnesses  in  support  thereof,  and  finding  that 
the  law  and  all  the  orders  of  the  court  had  been  duly  com- 
plied with  by  said  administrator  in  said  matter,  and  that  said 
sale  and  all  things  connected  therewith  had  been  fairly  and 
legally  conducted  and  done,  the  same  was  confirmed.  From 
said  order  of  confirmation  the  appellant  appealed  to  the  dis- 
trict court  of  Idaho  county,  but  did  not  serve  the  said  guard- 
ian ad  litem  with  any  notice  of  appeal.  When  the  matter 
came  on  for  hearing  in  the  district  court  the  administrator 
moved  to  dismiss  the  appeal  on  the  grounds  following,  to  wit: 
(1)  That  said  guardian  ad  litem  had  appeared  on  the  hearing 
of  the  petition  for  the  sale  of  said  real  estate  and  consented 
thereto,  and  that  he  was  not  served  with  said  notice  of  appeal 
from  the  probate  court  to  the  district  court;  (2)  That  the  pre- 
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tended  appeal  was  never  perfected  and  the  district  court  did 
not  acquire  jurisdiction  oyer  the  subject  matter  of  the  par- 
ties ;  that  said  guardian  ad  litem  was  at  all  times  a  party  to  the 
proceedings  upon  whom  all  notices  should  have  been  served 
Involving  any  interests  of  the  minor  heirs  in  said  real  estate; 
and  (3)  that  the  appellant  was  not  such  a  party  in  interest 
as  would  give  him  a  right  to  appeal  from  said  order  of  con- 
tirmation.  The  record  also  shows  that  during  the  hearing 
of  said  motion  in  the  district  court  the  administrator  made 
an  offer  to  the  appellant  which  would  cure  all  the  objections 
made  by  the  appellant  to  the  confirmation  of  said  sale.  After 
hearing  the  arguments  of  the  counsel  upon  said  motion  to  dis- 
miss, the  court  sustained  the  motion  and  entered  a  judgment 
of  dismissal,  from  which  judgment  this  appeal  is  taken. 
Counsel  for  respondent  has  filed  a  motion  in  this  court  to 
dismiss  this  appeal  on  the  ground  that  the  guardian  ad  litem 
of  said  minor  heirs  who  appeared  upon  the  hearing  of  the 
original  petition  for  the  sale  of  the  said  real  estate  had  not 
been  served  with  a  notice  of  appeal  from  the  district  court 
to  this  court  as  required  by  law.  That  motion  was  based 
upon  an  afiQdavit  of  the  guardian  ad  litem  and  upon  the  tran- 
script on  appeal. 

The  only  question  submitted  for  decision  on  this  motion  is 
whether  in  a  proceeding  for  the  sale  of  real  estate  belonging 
to  a  decedent's  estate  the  guardian  ad  litem  of  the  minor  heirs 
is  entitled  to  a  service  of  the  notice  of  appeal  from  an  order 
confirming  the  sale  of  such  real  estate,  as  an  adverse  party. 

The  law  of  succession  to  the  estates  of  certain  intestates  is 
fixed  by  the  provisions  of  section  5701,  Revised  Statutes,  which 
is  as  follows :  *  *  The  property,  both  real  and  personal,  of  one 
who  dies  without  disposing  of  it  by  will,  passes  to  the  heirs 
of  the  intestate,  subject  to  the  control  of  the  probate  courts 
and  to  the  possession  of  any  administrator  appointed  by  that 
court  for  the  purposes  of  administration." 

From  the  provisions  of  that  section  it  will  be  observed  that 
the  title  to  both  real  and  personal  property  of  one  who  dies 
without  disposing  of  it  by  will  passes  to  the  heirs  of  the  in- 
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testate,  subject,  however,  to  the  control  of  the  probate  court 
and  to  the  possession  of  any  administrator  appointed  by  that 
court  for  the  purposes  of  administration.  That  being  true, 
the  question  arises,  Would  the  minor  heirs  in  the  case  at  bar 
be  aflPected  by  a  modification  or  reversal  of  the  order  or  judg- 
ment appealed  fromt  If  they  would  they  are  adverse  parties 
under  the  provisions  of  section  4808,  Revised  Statutes,  as  held 
by  this  court  in  Aulbach  v.  Dahler,  4  Idaho,  654,  43  Pac.  322. 
And  in  Tiiiman  v.  Alamance  Min.  Co.,  9  Idaho,  240,  74  Pac. 
529,  this  court  passed  upon  the  question  under  consideration, 
and  there  cited  numerous  decisions  from  California  and  this 
court  bearing  upon  this  question. 

It  is  shown  by  the  record  that  the  personal  property  be- 
longing to  said  estate  was  of  the  value  of  $1,146.70,  and  the 
real  estate  belonging  thereto  (it  being  the  real  estate  involved 
in  the  sale  in  question)  was  of  the  value  of  about  $3,500,  mak- 
ing a  total  of  $4,646.70,  and  the  liabilities  were  about 
$2,357.85.  Deducting  the  liabilities  from  the  assets  would 
leave  the  heirs  of  the  estate  about  $2,088.85.  After  applying 
the  personal  property  in  paying  the  liabilities  there  would  re- 
main liabilities  to  the  amoimt  of  $1,211.15,  to  be  paid  out 
of  the  real  estate.  It  will  be  observed  from  this  that  the 
heirs  were  interested  in  the  real  estate  to  the  extent  of  more 
than  $2,000.  Their  guardian  ad  litem  had  appeared  in  the 
proceeding  to  sell  said  real  estate  and  consented  to  the  sale, 
and  after  the  sale  was  made  and  a  return  of  such  sale  made  to 
the  probate  court  for  confirmation,  the  guardian  ad  litem 
being  satisfied  with  the  sale,  of  course,  raised  no  objection  to 
it.  But  the  appellant  who  had  purchased  said  real  estate  at 
the  sale  did  raise  certain  objections  to  the  proceeding  for  the 
sale  and  objected  to  the  confirmation  thereof.  The  court,  how- 
ever, overruled  his  objections  and  confirmed  the  sale.  The 
appellant  was  thus  endeavoring  to  defeat  the  sale  which  was 
satisfactory  to  the  heirs  and  their  guardian  ad  litem.  It  is 
very  apparent  that  they  would  be  affected  by  a  modification 
or  a  reversal  of  the  order  confirming  the  sale.  That  being 
true,  they  were  adverse  parties  to  said  proceeding  to  set  aside 
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fhe  sale,  and  their  guardian  ad  litem  should  have  been  served 
with  the  notice  of  appeaL 

It  is  contended  by  counsel  for  appellant  that  as  the  giiard- 
ian  ad  litem  did  not  appear  at  the  hearing  for  the  confirma- 
tion of  said  sale,  he  is  not  entitled  to  service  of  a  notice  of  ap- 
peal, as  that  was  a  separate  proceeding  and  a  separate  order 
from  that  consenting  to  the  sale.  We  are  unable  to  concur 
in  this  contention,  for  when  an  application  is  made  by  an  ad- 
ministrator to  sell  real  estate  of  an  intestate,  the  hearing  of 
the  application  to  sell  and  the  hearing  on  the  confirmation 
of  the  sale,  if  one  follows,  are  all  parts  of  one  and  the  same 
proceeding — that  is,  the  proceeding  to  sell  real  estate — and 
after  the  guardian  ad  litem  appeared  and  consented  to  the 
sale,  he  had  then  appeared  in  the  proceeding  to  sell  and  was 
entitled  to  be  served  with  notice  of  appeal  from  any  and  all 
orders  made  in  said  matter.  We  cannot  segregate  the  sev- 
eral things  that  must  be  done  by  a  probate  court  in  ordering 
•and  confirming  a  sale  and  hold  each  part  thereof  a  separate 
proceeding.  The  proceeding  is  begun  by  filing  the  petition 
of  the  administrator  and  is  ended  by  the  confirmation  of  the 
sale  and  delivery  of  the  deed  to  the  purchaser.  It  is  a  theorj'^ 
of  our  law  that  every  person  interested  shall  have  his  day  in 
court,  and  for  that  purpose  must  be  served  with  proper  no- 
tice and  given  an  opportunity  to  appear  if  he  cares  to  do  so. 
As  all  of  the  property  of  one  who  dies  without  disposing  of  it 
by  will  passes  to  the  heirs  of  the  intestatie,  subject  to  the  con- 
trol of  the  probate  court,  and  to  the  possession  of  an  admin- 
istrator, those  heirs  are  pecuniarily  interested  in  all  of  said 
property,  and  especially  is  that  true  if  all  the  property  is  of 
sufiicient  value  to  pay  all  the  debts  of  the  intestate  and  leave 
a  surplus  for  the  heirs.  The  motion  to  dismiss  must  be  sus- 
tained, and  it  is  so  ordered,  without  prejudice  to  another  ap- 
peal.    Costs  are  awarded  to  the  respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 
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(January  16,  1907.) 

ON  PETITION  FOR  REHEARINQ. 

[87  Pac.  1152.] 

AILSHIB,  C.  J. — ^A  petition  for  rehearing  has  been  filed 
in  this  case,  and  while  it  does  not  present  any  new  question 
we  have  thought  it  best  to  refer  to  some  of  the  points  dwelt 
upon  therein.  Counsel  for  petitioner  argues  that  the  decision 
of  this  court  renders  ineffective  the  provisions  of  section  1  of 
the  act  of  March  11,  1903  (Sess.  Laws  1903,  p.  372).  By 
the  provisions  of  that  section  the  appellant  is  only  required 
to  serve  such  adverse  parties  as  **  appeared  upon  the  motion 
or  proceeding  which  the  appellant  desires  to  have  reviewed  or 
upon  their  attorneys."  We  have  not  intended  to  go  beyond 
the  provisions  of  that  statute  and  have  not  done  so.  In  the 
case  at  bar  the  minors  appeared  through  their  guardian  ad 
litem  at  the  time  the  order  of  sale  was  made,  and  we  hold  that 
each  step  taken  from  the  time  the  order  of  sale  was  mado 
until  its  confirmation  constituted  only  a  part  of  the  one 
** proceeding."  It  is  true  that  under  section  4831,  Revised 
Statutes,  an  interested  party  dissatisfied  with  the  order  or 
decision  of  the  court  may  appeal  either  from  an  order  direct- 
ing a  sale  or  from  an  order  directing  a  conveyance  of  the  prop- 
erty. An  appeal,  however,  from  the  order  directing  a  con- 
veyance would  not  authorize  a  review  of  the  action  of  the 
court  in  directing  a  sale,  since  the  statute  has  specifically  au- 
thorized an  appeal  from  each  order  and  has  fixed  a  time  with- 
in which  each  appeal  must  be  taken.  That  all  the  various 
steps  necessary  and  required  to  be  taken  in  order  to  make  a 
sale  and  give  title  to  real  estate  by  direction  of  the  probate 
court  are  each  a  part  of  one  "proceeding"  within  the  mean- 
ing of  section  1  of  the  act  of  March  11th  (Sess.  Laws  1903, 
p.  372),  we  have  no  doubt  whatever.  All  of  the  various  steps 
in  such  proceeding  look  to  only  one  end;  namely,  the  pass- 
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ing  and  transfer  of  title  and  receipt  of  the  consideration  there- 
for. A  party  interested  might  object,  in  the  first  place,  to 
an  order  being  made  directing  sale,  but  he  might  on  the  other 
hand  be  desirous  of  having  such  order  made  but  object  to  a 
confirmation  of  a  sale  on  the  ground  that  an  inadequate  price 
had  been  offered.  On  the  other  hand,  a  bidder  for  the  prop- 
erty, as  in  the  case  at  bar,  who  had  no  interest  in  the  matter 
at  the  time  the  order  of  sale  was  made,  and  who  could  not 
have  appealed  from  such  order,  might  desire  to  appeal  from 
the  order  either  confirming  or  refusing  to  confirm  the  sale, 
as  is  true  in  this  case.  Now,  we  have  not  held  that  heirs  must 
be  served  with  notice  of  appeal  who  had  in  fact  never  ap- 
peared in  the  proceeding  wherein  the  sale  had  been  ordered 
and  the  conveyance  directed,  but  we  do  hold  that  where  an 
heir  appeared  at  any  time  in  that  proceeding  he  is  en- 
titled to  service  of  notice  of  appeal.  In  such  case  he  be- 
comes an  adverse  party  within  the  meaning  of  the  statute. 
The  petition  for  rehearing  is  denied. 

Sullivan,  J.,  concurs. 

Stewart,  J.,  took  no  part  in  the  decision. 


(December  3,  1906.) 


JOHN   SHRECK,   Appellant,   v.    VILLAGE    OF    COELTl 

D'ALENE,  Respondent 

[87  Pac.  1001.] 

Nuisance  Maintained  by  Municipality — Injunction  Pendente  Lite. 
1.  Where  the  plaintiff  shows  by  his  complaint  and  affidavits 
that  the  defendant  municipality  ia  maintaining  a  nuisance  speciaUy 
injurious  to  the  complainant,  and  the  defendant  does  not  deny  tli*s 
existence  of  the  nuisance,  but  alleges  that  it  has  taken  steps  to 
abate  the  same  and  that  it  means  and  intends  to  prevent  any  repeti- 
tion or  recurrence  of  the  matters  charged  as  eonatituting  the  nui- 
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sanee,  and  affidavits  are  produced  showing  that  conditions  have  not 
been  materially  changed  and  that  the  cause  of  complaint  still  ezistv, 
a  temporary  injunction  ought  to  issue,  and  it  is  error  to  refuse 
such  relief. 

2.  Showing  made  in  this  cause  examined  and  held  sufficient  to 
entitle  plaintiff  to  an  injunction  pendente  lite. 
(S7llat>us  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Kootenai  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Plaintiff  applied  to  the  district  judge  on  complaint  and  af- 
fidavits for  a  temporary  injunction.  Motion  denied  and 
plaintiff  appealed.    Reversed. 

Edward  La  Veine,  for  Appellant 

The  intention  of  the  respondent  village  to  keep  the  dump 
in  question  in  a  perfectly  sanitary  condition  does  not  excuse 
the  respondent  village  for  its  acts  in  the  past,  nor  does  it  a6t 
as  a  defense  to  said  acts.  (5  Pomeroy's  Equity  Jurispru- 
dence, sec..  539.) 

The  record  and  appellant's  showing  is  sufficient  to  entitle 
him  to  a  permanent  injunction  against  the  village  of  Coeur 
d'Alene  in  accordance  with  the  prayer  of  his  complaint.  (5 
Pomeroy's  Equity  Jurisprudence,  sec.  521;  Board  of  Health 
of  City  of  Yonkers  v,  Copcutt,  140  N.  Y.  12,  35  N.  E.  443, 
23  L.  R.  A.  485;  City  of  New  Albany  v.  Slider,  21  Ind.  App. 
392,  52  N.  E.  626;  Village  of  Sand  Point  v.  Doyle,  11  Idaho, 
642,  83  Pac.  598,  4  L.  R.  A.,  N.  S.,  810.) 

Earl  Saunders,  for  Respondent 

Where  the  defendant  disclaims  the  intention  of  continuing 
a  nuisance,  and  is  using  due  diligence  for  its  removal,  the  in- 
junction will  be  refused.  (High  on  Injunctions,  4th  ed.,  sec. 
752;  King  v,  Morris,  18  N.  J.  Eq.  (3  C.  E.  Green)    379.) 

An  injunction  will  not  be  granted  to  restrain  an  act  al- 
ready done.  {Wilson  v,  Boise  City,  7  Idaho,  69,  60  Pac.  84; 
Delger  v.  Johnson,  44  Cal.  182.) 
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Past  injuries  afford  no  ground  for  relief  by  injunction 
when  there  is  no  danger  of  future  injuries.  (1  High  on  In- 
junctions, 4th  ed.,  sec.  798;  Esson  v.  Wattier,  25  Or.  7,  34 
Pac.  756.) 

The  granting  or  refusing  of  an  injunction  is  within  the 
discretion  of  the  trial  court.  (WasJmigton  etc.  By.  Co,  v. 
Coeur  d'Alene  etc,  Co.,  2  Idaho,  439,  17  Pac.  142,  4  L.  R.  A. 
409;  Staples  v.  Rossi,  7  Idaho,  618,  65  Pac.  67;  Price  v.  Grice, 
10  Idaho,  443,  79  Pac.  387.) 

Under  sections  2223,  3237,  3238  and  3243,  Code  of  Civil 
Procedure,  it  was  competent  and  proper  for  the  court  to  ren- 
der judgment  in  accordance  with  the  evidence  in  the  case,  as 
made  and  tried  by  the  parties,  and  to  treat  the  pleadings  as 
amended  for  that  purpose.  It  is  the  rule  that  where  evidence 
is  introduced  without  objection,  the  pleading  will  be  considered 
amended  to  correspond  with  the  facts  proven,  and  the  judg- 
ment will  be  based  upon  the  evidence.  (Heater  v.  Penrod 
(Neb.),  89  N.  W.  762;  Enix  v.  Iowa  Cent,  B.  Co,,  114  Iowa, 
508,  87  N.  W.  417;  St.  Louis  etc.  B.  Co,  v.  Keller,  10  Kan. 
App.  840,  62  Pac.  905;  Savings  Bank  v,  Barrett,  126  Cal. 
.413,  58  Pac.  914;  Seng f elder  v.  Insurance  Co.,  5  Wash.  121, 
31  Pac.  428.) 

Any  variance  between  pleading  and  proof  must  be  taken 
advantage  of  at  the  trial,  and  cannot  be  considered  on  appeal. 
(Pryor  v,  Worford  (Ky.),  54  S.  W.  838;  Jacobs  v.  Marks, 
183  111.  533,  56  N.  E.  154;  Choquette  v.  Southerland  B.  Co., 
152  Mo.  257,  53  S.  W.  897.) 

No  variance  between  the  pleadings  and  proof  is  material 
unless  the  adverse  party  has  been  actually  misled  to  his  preju- 
dice, in  maintaining  his  action  or  defense  upon  the  merits. 
{Wilcox  Lumber  Co.  v.  Bitteman,  88  Minn.  18,  92  N.  W.  472; 
People's  Nat,  Bank  v.  Miles,  65  Kan.  122,  69  Pac.  164;  Dud- 
ley V.  Duval,  29  Wash.  528,  70  Pac.  68 ;  Chicago  Co.  v.  Stew- 
art Lumber  Co,,  66  Neb.  835,  92  N.  W.  1009.) 

An  amendment  of  pleadings  will  be  implied  where  evidence 
is  introduced  without  objection,  and  the  case  tried  as  if  the 
proof  as  made  was  covered  by  the  pleadings.  (1  Ency.  of  PL 
&Pr.  641.) 
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Appellant  was  not  in  any  way  injured  by  the  introduction 
of  the  evidence  in  this  case  on  account  of  the  state  of  the 
pleadings,  and  the  rule  is  that  the  party  to  avail  of  any  such 
supposed  injury  must  present  the  matter  at  the  trial,  and 
show  that  he  would  be  injured  by  the  introduction  of  proof, 
and  if  he  does  not  do  so,  then  he  never  can.  {Hewitt  v. 
Maize,  5  Idaho,  633,  51  Pac.  607;  Hawkins  v.  Pocatello  Wa- 
ter Co.,  3  Idaho,  776,  35  Pac.  711 ;  Aulhach  v.  Dahler,  4  Idaho, 
654,  43  Pac.  322 ;  Bell  v.  Knowles,  45  Cal.  193.) 

AILSHIE,  J. — ^This  is  an  appeal  from  an  order  denying 
a  temporary  injunction.  The  plaintiff  filed  his  complaint  on 
the  ninth  day  of  April,  1906,  charging  that  the  defendant, 
the  village  of  Coeur  d'AIene  was  the  owner  of  a  tract  of  land 
within  the  vicinity  of  plaintiff's  premises,  on  which  it  was 
maintaining  a  dump  for  the  deposit  of  all  kinds  of  waste, 
refuse  and  decaying  matter,  and  more  especially  decaying 
animal  and  vegetable  matter  which  emitted  offensive  and  dis- 
agreeable odors  and  effluvia,  which  endanger  the  health  and 
comfort  of  plaintiff  and  his  family,  and  that  the  same  de- 
preciated the  value  of  his  property  and  rendered  his  prem- 
ises unsafe  for  habitation.  The  substance  of  the  complaint 
amounted  to  charging  the  municipality  with  maintaining  both 
a  public  and  private  nuisance,  which  is  especially  injurious 
to  the  plaintiff.  The  plaintiff  filed  affidavits  in  support  of 
the  allegations  of  the  complaint,  and  thereupon  obtained  from 
the  district  judge  an  order  requiring  the  defendant  to  show 
cause  at  a  time  and  place  specified  why  a  temporary  injunc- 
tion should  not  be  granted  against  the  defendant's  maintain- 
ing the  dump  and  continuing  to  cause  and  permit  waste,  de- 
caying and  refuse  matter  to  be  deposited  thereon.  On  the 
return  day  the  defendants  demurred  to  the  complaint  and 
filed  the  affidavits  of  the  village  trustees,  in  which  they  de- 
posed in  effect  that  they  had  never  intended  to  permit  any 
vegetable  or  animal  matter  to  be  deposited  on  the  dump 
grounds,  but  it  was  their  intention  at  all  times  to  only  allow 
tin  cans,  ashes  and  such  other  waste  and  refuse  to  be  deposited 
at  this  dump  yard  as  would  not  emit  or  give  off  any  offensive 
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odors.  It  was  also  shown  by  these  aflSdavits  that  they  had  not 
been  informed  that  the  dump  grounds  were  being  used  for 
purposes  other  than  that  originally  intended  by  them  until  a 
very  short  time  prior  to  the  commencement  of  this  action; 
that  immediately  upon  learning  of  the  condition  the  board  of 
trustees  passed  a  resolution  prohibiting  the  dumping  of  any 
animal  or  vegetable  matter  .on  these  grounds,  and  instructing 
their  officers  to  enforce  the  provisions  of  the  resolution.  That 
they  also  caused  the  marshal  to  post  notices  on  the  grounds, 
informing  the  public  that  all  persons  were  prohibited  from 
dumping  any  waste  matter  there  that  would  give  off  offensive 
odors.  The  trustees  also  disclaim  any  purpose  or  intent  on 
the  part  of  themselves  or  the  municipality  represented  by 
them  to  maintain  any  nuisance  upon  their  premises,  and  also 
assert  their  purpose  to  prevent  any  nuisance  thereon  in  the 
future.  The  plaintiff  filed  a  counter-affidavit  signed  by  three 
of  the  citizens  who  lived  and  resided  near  him  and  in  the 
neighborhood  of  the  dump  grounds,  in  which  they  stated  they 
had  visited  the  premises  in  dispute  and  that  the  nuisance  was 
still  being  maintained,  and  that  decaying  and  decomposed  mat- 
ter was  being  deposited  there  stilL  The  district  judge,  after 
hearing  the  matter,  took  it  under  advisement,  and  thereafter 
made  and  filed  his  order  denying  the  injunction.  Plaintiff 
has  appealed  from  the  order. 

We  think  the  showing  made  by  the  respective  parties  in  this 
case  clearly  entitled  the  plaintiff  to  a  temporary  injunction 
until  such  time  as  the  case  could  be  heard  in  full  on  both  sides. 
The  defendant  municipality  has  practically  admitted  at  all 
times  that  this  dump  yard  in  the  condition  in  which  it  was 
kept  amounted  to  a  nuisance,  but  they  seem  to  have  attempted 
to  justify  the  action  of  the  municipal  officers  on  the  grounds 
that  they  were  not  apprised  of  the  condition  until  a  short 
time  prior  to  the  commencement  of  the  action,  and  that  they 
immediately  took  the  necessary  steps  to  remove  the  nuisance 
by  burying  all  the  animal  and  vegetable  matter  found  there- 
on, and  that  they  faithfully  and  honestly  attempted  to  pre- 
vent the  dumping  of  any  more  offensive  matter  thereon.  The 
officers  are  .undoubtedly  acting  in  good  faith,  and  have  no  in- 
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tent  of  injuring  the  plaintiff,  but  intent  to  injure  or  do  a 
wrongful  act  is  not  the  test  in  cases  of  nuisance.  A  party 
may  be  maintaining  a  nuisance  or  committing  a  lasting  and 
permanent  injury  upon  the  rights  of  another  without  any 
malicious  or  wrongful  intent  toward  the  person  injured,  and 
yet  be  subject  to  an  action  to  restrain  him  from  the  further 
commission  of  such  acts.  Of  course,  if  it  could  be  clearly 
and  satisfactorily  shown  that  the  defendants  had  removed  the 
cause  of  the  nuisance,  and  that  the  plaintiff  was  in  no  further 
danger  of  its  repetition  or  recurrence,  there  would  be  no  oc- 
casion for  an  injunction,  but  that  fact  does  not  clearly  appear 
in  this  case,  and  the  plaintiff  was  entitled  to  a  restraining  or- 
der as  prayed  for.  If  the  municipality  is  acting  in  good  faith, 
as  we  have  no  doubt  it  is,  an  injunction  against  the  continua- 
tion of  this  nuisance  can  work  no  injury  upon  it.  In  a  case 
like  this,  where  the  plaintiff  has  shovm  a  condition  which  the 
defendant  admits  constituted  a  nuisance,  the  discretion  of  the 
court  should  be  liberally  exercised  in  favor  of  the  plaintiff, 
and  an  injunction  granted  pendente  lite  until  the  case  can  be 
fairly  tried  and  fully  determined  upon  all  the  facts  presented , 
or  until  such  time  as  the  defendant  can  fully  and  clearly 
satisfy  the  court  that  it  has  removed  the  cause  and  relieved 
the  plaintiff  from  further  risk  of  its  repetition. 

The  order  of  the  district  court  denying  a  temporary  injunc- 
tion is  reversed.  The  cause  is  remanded,  with  instructions 
to  grant  a  temporary  injunction  pendente  lite.  Costs 
awarded  in  favor  of  appellant. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 
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(December  5,  1906.) 

PETER  LINDSTROM,   Respondent,   v.    HOPE   LUMBER 
COMPANY,  Appellant 

[88  Pac.  92.] 

Pleading — Stipulation — ^Report    of    Befebej&^-Tims    fob   Objection 
TO  Bepobt — Assessment  of  Damages  by  the  Jury. 

1.  Where  the  issues  joined  by  the  pleadings  cover  a  claim  for 
injury  and  damages  suffered  under  a  given  and  specific  contract, 
and  when  the  parties  come  to  making  their  proofs  before  a  referee, 
they  stipulate  and  agree  that  "a  full  and  complete  accounting  of 
all  the  matters  and  things  between  plaintiff  and  defendant  shaU 
be  had  and  taken"  under  another  and  separate  contract  and  trans- 
action, '  *  the  same  as  if  it  were  a  part  of  the  complaint, ' '  the  losing 
party  cannot  be  heard  on  appeal  to  complain  of  the  evidence  and 
findings  touching  such  new  issue  as  being  outside  of  the  issues 
made  by  the  pleadings. 

2.  Where  the  respective  parties  have  stipulated  and  agreed  to 
the  appointment  of  a  referee  to  take  testimony  and  report  the  same 
to  the  court,  and  they  make  no  demand  for  a  jury,  they  will  be 
deemed  by  such  act  to  have  waived  a  jury,  even  if  the  ease  were 
one  in  which  they  would  otherwise  be  entitled  to  a  jury  trial. 

3.  Where  the  record  fails  to,  show  when  the  report  of  a  referee 
was  submitted  to  the  court,  but  does  show  that  the  last  testimony 
was  taken  by  him  over  eighteen  months  prior  to  the  date  of  filing 
the  report,  and  that  the  attorneys  for  both  sides  were  present  at 
all  the  hearings  before  the  referee,  and  the  court  makes  and  files 
his  findings  and  judgment  on  the  same  date  on  which  the  report 
is  filed,  the  losing  party  will  not  be  heard  on  appeal  to  complain 
that  he  had  no  time  or  opportunity  to  move  against  the  report  or 
any  part  thereof,  or  to  move  to  purge  the  evidence  submitted  by 
the  report.  In  such  case  the  losing  party  is  not  free  from  negli- 
gence and  laches. 

4.  Where  by  consent  of  both  parties  evidence  is  taken  touching 
differences  not  covered  by  the  issues,  and  no  objection  is  made 
thereto  prior  to  findings  and  judgment,  the  pleadings  will  be  treate^l 
on  appeal  as  if  they  had  been  so  amended  as  to  make  the  issues 
covered  by  the  proofs. 

(SyUabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
tiict  for  Kootenai  County.     Hon.  Ralph  T.  Morgan,  Judge. 
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Action  by  plaintiff  for  an  injunction  and  damages.  Judg- 
ment for  plaintiff.  Defendant  moved  for  a  new  trial  and  the 
motion  was  denied.  Appeal  from  the  judgment  and  order. 
Affirmed. 

Edwin  McBee,  for  Appellant. 

This  is  an  action  in  equity  to  restrain  interference  by  the 
defendant  with  plaintiff's  contract.  The  object  of  the  refer- 
ence, therefore,  must  have  been  to  enable  a  report  to  be  made 
to  the  court  as  to  the  advisability  of  granting  the  injunction, 
and  the  question  of  damages  would  be  another  consideration 
and  one  which  would  require  the  introduction  of  a  jury.  The 
rule  governing  such  actions  in  this  state  is  laid  down  in  the 
case  of  Stacker  v.  Kirileu,  6  Idaho,  795,  59  Pac.  891,  as  fol- 
lows: **The  complaint  states  but  one  cause  of  action,  and  the 
claim  for  damages  is  incidental  to  that.  The  court  should 
have  tried  the  equitable  part  of  this  action,  and  thereafter, 
if  a  jury  was  demanded  to  try  the  issue  of  damages,  submit- 
ted that  question  to  a  jury."  In  this  case  no  opportunity 
was  given  to  demand  a  jury  trial,  but  immediately  on  the 
filing  of  the  report  of  the  referee,  findings  and  judgment  were 
entered  for  the  plaintiff  in  a  sum  of  $1,500  in  excess  of  the 
amount  sued  for. 

The  order  of  reference  was  not  in  accordance  with  any 
statutory  proceedings ;  it  was  not  entered  upon  the  agreement 
of  the  parties  in  writing,  filed  with  the  clerk,  or  entered  in 
the  minutes  as  provided  in  section  4414,  Revised  Statutes; 
nor  was  it  by  order  of  the  court  as  provided  by  section  4415, 
Revised  Statutes.  The  order  of  reference  only  provides  that 
the  referee  is  to  report  evidence  to  the  court  or  judge,  and 
does  not  in  any  way  refer  to  the  fact  that  it  is  agreed  that  a 
money  judgment  may  be  entered  on  the  referee's  report, 

Chas.  L.  Heitman,  for  Respondent 

There  is  no  rule  of  practice  in  the  courts  of  equity  requir* 
ing  the  intervention  of  a  jury.    The  court  may  submit  an  is- 
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sue  of  fact  to  a  jury,  but  when  it  does  so  the  verdict  is 
merely  advisory  and  not  binding  upon  the  court.  And  a 
court  of  equity  having  jurisdiction  of  a  case  for  one  purpose 
will  retain  jurisdiction  of  the  case  for  all  purposes.  (1 
Pomeroy's  Equity  Jurisprudence,  sees.  180,  181;  Hart  v. 
Brown,  27  N.  Y.  Supp.  74,  6  Misc.  Rep.  238 ;  HarOey  v.  Wai- 
terson,  39  W.  Va.  214,  19  S.  E.  536;  Price  v,  Oakfield  etc, 
Co,,  87  Wis.  536,  48  N.  W.  539,  24  L.  R.  A.  333.) 

Under  sections  2223,  3237,  3238  and  3243,  Code  of  Civil 
Procedure,  it  was  competent  and  proper  for  the  court  to  ren- 
der judgment  in  accordance  with  the  evidence  in  the  case,  as 
made  and  tried  by  the  parties,  and  to  treat  the  pleadings  as 
amended  for  that  purpose.  It  is  the  rule  that  where  evidence 
is  introduced  without  objection,  the  pleading  will  be  con- 
sidered amended  to  correspond  with  the  facts  proven,  and 
the  judgment  will  be  based  upon  the  evidence.  {Heater  v. 
Penrod  (Neb.),  89  N.  W.  762;  Enix  v,  Iowa  Cent.  B.  Co., 
114  Iowa,  508,  87  N.  W.  417;  St.  Louis  etc.  R.  Co.  v.  Keller, 
10  Kan.  App.  480,  62  Pac.  905;  Savings  Bank  v.  Barrett, 
126  Cal.  413,  58  Pac.  914;  Seng f elder  v.  Insurance  Co.,  5 
Wash.  121,  31  Pac.  428.) 

Any  variance  between  pleading  and  proof  must  be  taken 
advantage  of  at  the  trial,  and  cannot  be  considered  on  appeal. 
{Pryor  v.  Worford  (Ky.),  54  S.  W.  838;  Jacobs  v.  Marks, 
183  111.  533,  56  N.  E.  154;  Choquette  v.  Southerland  JB.  Co., 
152  Mo.  257,  53  S.  W.  897.) 

No  variance  between  the  pleadings  and  proof  is  material 
unless  the  adverse  party  has  been  actually  misled  to  his 
prejudice,  in  maintaining  his  action  or  defense  upon  the 
merits.  {Wilcox  Lumber  Co.  v.  Bitteman,  88  Minn.  18,  92 
N.  W.  472;  People's  Nat.  Bank  v.  MUes,  65  Kan.  122,  69  Pac. 
164.) 

An  amendment  of  pleadings  will  be  implied  where  evidence 
is  introduced  without  objection,  and  the  case  tried  as  if  the 
proof  as  made  was  covered  by  the  pleadings.  (1  Ency.  of 
PI.  &Pr.  641.) 

Appellant  was  not  in  any  way  injured  by  the  introduction 
of  the  evidence  in  this  case  on  account  of  the  state  of  the 
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pleadings,  and  the  rule  is  that  the  party  to  avail  of  any  such 
supposed  injury  must  present  the  matter  at  the  trial,  and 
show  that  he  would  be  injured  by  the  introduction  of  proof, 
and  if  he  does  not  do  so,  then  he  never  can.  {Heuntt  v. 
Maize,  5  Idaho,  633,  51  Pac.  607;  Hawkins  v.  Pocatello  Wo- 
ter  Co.,  3  Idaho,  776,  35  Pac.  711 ;  Aulhach  v.  Dahler,  4  Idaho, 
322.) 

AILSHIB,  J. — This  action  was  commenced  in  the  early 
part  of  1902  to  secure  an  injunction  and  for  damage  in  the 
sum  of  $2,000.  The  defendant  demurred  and  the  demurrer 
was  overruled;  it  thereafter  answered,  and  by  agreement  of 
counsel  for  the  respective  parties  the  case  was  referred  to  a 
referee  to  take  the  evidence  and  report  to  the  court.  The 
referee  commenced  to  take  testimony  on  the  fourteenth  day 
of  June,  1902,  and  evidence  appears  to  have  been  taken  in 
Spokane,  Washington,  as  late  as  the  seventh  day  of  June, 
1904.  It  was  not  filed  in  court,  however,  until  the  second 
day  of  February,  1906.  On  the  date  on  which  the  referee's 
report  was  filed,  the  district  judge  made  and  filed  his  find- 
ings of  fact  and  conclusions  of  law,  and  ordered  judgment  in 
favor  of  the  plaintiff  for  the  sum  of  $3,500,  and  thereupon 
entered  judgment  accordingly.  The  defendant  moved  for  a 
new  trial  and  appealed  from  the  judgment  and  order  deny- 
ing its  motion.  It  appears  that  the  plaintiff,  Lindstrom,'  had 
two  logging  contracts  with  the  appellant,  the  Hope  Lumber 
Company,  one  known  as  the  Kootenai  contract  and  the  other 
as  the  Pack  river  contract.  The  Kootenai  contract  was  en- 
tered into  on  the  twenty-fourth  day  of  October,  1901,  and  by 
its  terms  Lindstrom  agreed  to  cut,  skid  and  bank  in  Kootenai 
slough  all  the  white  pine,  fir  and  tamarack  saw  timber 
growing  on  a  certain  tract  of  land  at  a  fixed  price  per  thou- 
sand feet.  Lindstrom  began  by  building  roads  and  laying 
in  supplies  and  material  for  carrying  out  his  contract,  and 
during  the  meanwhile  was  purchasing  considerable  of  his  sup- 
plies from  Butler  &  Culver  of  Sand  Point.  At  the  end  of 
each  month  he  paid  his  bill  to  Butler  &  Culver  by  check  is- 
sued by  the  Hope  Lumber  Company.     The  last  payment  made 
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was  about  the  first  of  November.  When  he  failed  to  make 
his  payments,  one  of  the  firm  of  Butler  &  Culver  interviewed 
the  president  of  the  Lumber  Company,  Mr.  Field.  Field  en- 
deavored to  get  Butler  &  Culver  to  carry  the  account,  but  at 
the  same  time  told  them  that  '^Lindstrom  was  running  be- 
hind, that  he  did  not  know  whether  he  was  going  to  get  the 
logs  out  or  not,  and  that  perhaps  they  would  have  to  take 
charge  of  the  camp  themselves."  He  also  informed  them  that 
the  company  was  '* afraid  Pete  was  coming  out  behind,"  etc. 
Some  two  or  three  such  interviews  took  place  between  Mr. 
Butler  of  the  Butler  &  CulVer  Company  and  Mr.  Field  of  the 
Hope  Lumber  Company,  and  the  result  was  that  on  the 
twenty-seventh  day  of  January,  1902,  Butler  &  Culver  sued 
Lindstrom  for  about  $2,325,  and  caused  an  attachment  to  is- 
sue and  be  levied  upon  his  property  including  supplies,  bunk- 
house,  tools,  horses,  and  one  million  one  hundred  thousand 
feet  of  logs.  This  property  was  taken  possession  of  by  the 
sheriff,  and  immediately  thereafter  the  Hope  Lumber  Com- 
pany instituted  an  action  in  replevin  against  the  sherifi^  claim- 
ing all  this  property  as  belonging  to  the  company.  They  gave 
a  replevin  bond  and  took  possession  of  the  property.  The  re- 
spondent Lindstrom  thereupon  commenced  this  present  ac- 
tion against  the  Hope  Lumber  Company,  charging  that  all 
the  jproperty  replevied  belonged  to  him  except  the  sawlogs, 
and  that  for  those  he  was  entitled  to  the  price  per  thousand 
feet  agreed  upon  for  his  service  in  cutting,  skidding  and 
banking  them.  He  charges  by  his  complaint  that  the  com- 
pany by  taking  this  property  from  him  under  a  replevin  pro- 
ceeding was  preventing  his  carrying  out  and  completing  the 
contract,  and  had  damaged  him  to  the  extent  of  the  value  of 
the  property  they  had  taken  and  also  to  the  extent  of  the 
profit  that  he  could  have  reasonably  realized  from  the  com- 
pletion of  his  contract.  The  order  of  reference  in  this  case 
was  made  by  the  agreement  and  consent  of  both  parties  to 
the  action,  and  in  the  order  we  find  the  following  paragraph: 
'*It  is  further  ordered  that  the  said  hearing,  at  the  option  of 
counsel  for  either  side  engaged  therein,  shall  embrace  a  full 
and  complete  inquiry  into  all  of  the  contracts,  business  and 
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accounts  that  have  arisen  or  are  existing  between  the  parties 
to  said  action  arising  out  of  the  contract  set  forth  in  plain- 
tiflf's  complaint"  At  the  hearing  before  the  referee,  the 
counsel  for  the  respective  parties  entered  into  the  following 
stipulation:  ''It  is  stipulated  and  agreed  by  and  between  the 
parties  herein  that  a  full  and  complete  accounting  of  all  the 
transactions  between  plaintiff  and  defendant  covering  the 
contract  known  as  the  'Pack  Biver  Contract,'  being  con- 
sidered the  same  as  if  it  were  a  part  of  the  complaint,  a  full 
and  complete  accounting  of  all  the  matters  and  things  between 
plaintiff  and  defendant  shall  be  had  and  taken,  defendant  re- 
serving the  right  to  introduce  subsequent  testimony  in  ref- 
erence to  damages  stated  in  its  answer. 

"Counsel  agree  that  the  contract  mentioned  in  the  complaint 
is  the  Kootenai  Contract,  and  by  stipulation,  the  contract 
known  as  the  'Pack  River  Contract*  is  here  now  introduced 
in  evidence,  marked  Plaintiff's  Exhibit  'A.'  " 

Accordingly  the  evidence  taken  by  the  referee  covered  the 
contract  and  transaction  known  as  the  "Pack  River  Con- 
tract," and  while  there  was  no  amendment  of  the  pleadings, 
the  order  of  reference  and  this  stipulation  were  treated  by 
the  parties  and  the  court  as  an  amendment  to  the  pleadings 
to  the  extent  of  covering  all  the  business  and  transactions  in- 
cluded in  the  other  contract. 

The  first  assignment  of  error  made  by  appellant  is  directed 
against  the  action  of  the  court  in  overruling  defendant's  de- 
murrer. The  grounds  of  the  demurrer  were :  1.  That  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  2.  That  there  is  a  misjoinder  of  parties  defendant  in 
that  Butler  &  Culver  and  Charles  Dyer  (the  sheriff)  were  not 
joined  as  defendants;  3.  That  the  complaint  is  ambiguous, 
unintelligible  and  uncertain.  We  do  not  think  there  was  any 
error  in  overruling  this  demurrer.  The  complaint  states  a 
cause  of  action.  On  its  face  it  does  not  show  any  reason  why 
Butler  &  Culver  or  Dyer  were  necessary  parties  defendant. 
A  suit  for  injunction  should  be  commenced  and  prosecuted 
against  the  real  party  who  is  committing  the  wrong.  It  was 
not  necessary  for  the  plaintiff  to  join  any  other  persons  who 
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may  have  in  the  meanwhile  had  possession  of  his  property, 
either  rightfully  or  wrongfully,  in  an  action  to  recover  the 
property,  or  its  value,  and  damages  for  its  wrongful  taking 
or  withholding.  It  is  true  these  parties  would  have  been 
proper  parties  to  the  action,  and  upon  the  application  of  the 
defendant  an  order  might  have  been  entered  requiring  them 
to  be  brought  in  and  made  parties. 

The  complaint  contains  a  great  deal  of  argumentative  mat- 
ter that  has  no  proper  place  in  a  pleading,  but  upon  the  whole 
it  is  sufficiently  certain  and  definite  to  put  the  defendant  to 
its  answer. 

Appellant  assigns  as  error  the  action  of  the  court  in  mak- 
ing and  entering  findings  and  judgment  on  the  same  day  on 
which  the  referee's  report  was  filed.  It  is  urged  by  appel- 
lant that  he  had  no  time  or  opportunity  to  object  to  the  re- 
port or  any  of  the  evidence,  or  to  move  to  purge  the  testi- 
mony as  reported  by  the  referee.  It  is  true  that  both  parties 
were  entitled  to  a  reasonable  time  in  which  to  move  against 
this  report  or  any  part  thereof,  and  to  object  to  any  of  the 
evidence  it  contained.  While  it  does  not  appear  to  have  been 
filed  until  the  day  on  which  the  findings  were  made  and  en- 
tered, it  does  appear  that  the  last  evidence  was  taken  a  year 
and  a  half  prior  to  the  filing  of  the  report.  This  report  was 
somewhere  during  that  time,  and  if  not  in  the  hands  of  the 
judge,  it  was  the  duty  of  the  litigants  to  see  that  it  was  sub- 
mitted to  him,  and  that  some  action  be  taken  looking  to  the 
closing  up  of  this  suit.  Attorneys  for  both  sides  had  been 
present  from  time  to  time  during  the  taking  of  testimony  and 
knew  its  contents,  and  we  think  eighteen  months  was  long 
enough  for  either  party  to  move  against  any  improper  evi- 
dence contained  in  the  report,  and  also  time  enough  to  sub- 
mit any  findings  that  they  desired  the  judge  to  make. 

Plaintiif  assigns  the  action  of  the  trial  court  in  assessing 
damages  and  entering  judgment  thereon  without  submitting 
the  question  of  damages  to  a  jury,  as  error,  and  in  support  of 
that  assignment  cites  Stacker  v,  Kirtley,  6  Idaho,  795,  59  Pac. 
891.  In  that  case  this  court  in  a  dictum  held  that  where  a 
demand  was  made  for  a  jury  to  assess  damages  in  an  equity 
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case,  the  court  should  have  submitted  the  question  to  a  jury. 
In  that  case  however,  this  court  evidently  meant  to  say  that 
the  trial  court  may  submit  the  issue  of  damages  to  a  jury  in- 
stead of  saying  it  must  do  so.  (See  Christ ensen  v.  Holling- 
tuorth,  6  Idaho,  87,  96  Am.  St.  Rep.  256,  53  Pac.  211 ;  Burke 
Land  &  C.  Co.  v.  Wells  Fargo  &  Co.,  7  Idaho,  42,  60  Pac. 
87.)  This  is  a  very  different  case.  Here  there  was  not  only 
no  demand  made  for  a  jury,  but  we  consider  that  the  action 
of  the  defendant  amounted  to  an  effectual  waiver  of  a  jury. 
Defendant  stipulated  and  agreed  to  the  submission  of  all  the 
differences  in  controversy  between  the  parties  to  a  referee, 
and  agreed  that  the  referee  should  hear  the  evidence  on  all 
questions  and  report  the  same  to  the  court.  We  think  this 
amounted  to  a  waiver  of  a  jury.  Certainly  the  parties  were 
not  intending  to  take  evidence  and  have  it  reported  to  the 
court  with  the  expectation  of  the  court  calling  a  jury  to  hear 
such  evidence  read  and  assess  damages.  The  remaining  as- 
signments of  error  are  directed  against  the  findings  of  fact 
and  conclusions  of  law  made  by  the  court.  The  action  was 
originally  commenced  to  secure  an  injunction  restraining  the 
defendant  from  interfering  with  plaintiff  and  his  property 
80  as  to  prevent  him  carrying  out  and  completing  his  contract 
for  cutting,  skidding  and  banking  saw  timber,  and  for  dam- 
ages as  an  incident  to  the  main  action.  Before  the  case 
ended,  however,  it  seems  to  have  resolved  itself  into  a 
suit  for  accounting  and  damages  resulting  from  the  wrong- 
ful seizure  of  certain  of  plaintiff's  property  in  replevin. 
This  transformation  does  not  appear  to  have  met  with  any 
protest  or  opposition  from  appellant  until  the  case  is  brought 
to  this  court  on  appeal.  Now,  this  latter  condition  of  the 
issues  cannot  be  gathered  from  the  complaint  and  answer,  but 
rather  from  the  stipulation  entered  into  by  the  attorneys  at 
the  time  of  taking  proofs  and  the  class  .and  character  of  evi- 
dence actually  submitted,  apparently  without  any  objection 
on  either  side.  The  findings  were  evidently  drawn  in  line 
with  the  evidence  submitted,  and  on  the  theory  that  the  is- 
sues had  been  made  which  the  evidence  tended  to  establish. 
There  is  evidence  in  the  record  tending  to  establish  each  fact 
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found  by  the  trial  court,  and  the  most  that  can  be  said  of  it 
from  plaintiff's  standpoint  is  that  there  is  a  substantial  con- 
flict, and  under  the  established  rule  of  this  court  in  such  cases 
the  findings  of  the  trial  court  could  not  be  disturbed.  This 
case  is  a  very  apt  illustration  of  the  danger  and  unwisdom 
of  parties  disregarding  the  established  rules  of  pleading  and 
amendments  of  pleadings  and  introduction  of  evidence.  Here 
both  parties  seem  to  have  agreed,  irrespective  of  the  condition 
of  the  pleadings,  to  let  in  all  the  evidence  they  had  touching 
any  matter  of  difference  between  them,  whether  pleaded  or 
not.  Litigants  who  are  parties  to  this  method  of  submitting 
differences  and  trying  issues  are  left,  as  a  result,  in  an  un- 
favorable position  for  the  purpose  of  presenting  errors  and 
grievances  to  an  appellate  tribunal.  Appellant  should  not 
now  be  heard  to  complain  of  a  condition  to  the  existence  of 
which  it  consented  and  contributed.  In  face  of  the  stipula- 
tions entered  into,  one  apparently  in  open  court  and  the  other 
before  the  referee,  we  must  assume  that  every  fact  was  at  is- 
sue concerning  which  evidence  was  submitted.  The  record 
is  neither  assuring  nor  satisfactory  as  to  the  fifteen  hundred 
dollar  item  allowed  as  damages  alleged  to  have  been  caused 
by  defendant  preventing  plaintiff  from  carrying  out  his 
contract.  There  is  some  evidence  in  the  record,  however, 
tending  to  support  this  finding,  and  in  view  of  the  condition 
in  which  we  find  the  case  we  are  constrained  to  confirm  the 
judgment,  and  it  is  so  ordered.  Costs  awarded  in  favor  of 
respondent 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 

ON  REHEARING. 

(January  5,  1907.) 

STOCKSLAGER,  C.  J.— Appellant  filed  its  petition  for 
rehearing  in  this  case.  We  find  nothing  urged  in  the  peti- 
tion that  was  not  considered  by  the  court  in  disposing  of  the 
case  on  the  original  hearing.    A  rehearing  is  denied. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 
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(December  11,  1906.) 

A.  P.  POWELL,  Appellant,  v.  THE  SPRINGSTON  LXJM- 
BER  COMPANY,  a  Corporation,  Respondent. 

[88  Pac.  97.] 

District  Ck)UBT  Rules — Obdsb  Sustaining  Motion  in  Distkiot  Ooubt 
— ^Pbesumxd  to  have  been  Made  on  Some  Ground  Stated  in 
Motion — ^Injunction — ^Must  Issue  When  Summons  Issues — 
Navigable  Streams — ^Rights  of  the  Public  Thereon. 

1.  The  supreme  court  will  not  take  judicial  notice  of  the  rules 
adopted  bj  the  district  judges  of  the  several  districts  of  the  state. 

2.  Where  a  rule  of  court  in  force  in  the  district  court  is  relied 
upon  on  appeal,  it  must  be  embodied  in  the  record  and  presented 
to  the  appellate  court  the  same  as  anj  other  matter  brought  up 
by  the  record. 

3.  Where  a  moving  party  designates  certain  specified  grounds 
in  his  motion,  and  the  trial  court  grants  the  motion  without  speci- 
fying any  ground  upon  which  the  same  was  granted,  the  appellato 
eourt  will  assume,  as  a  matter  of  course,  that  the  motion  was 
granted  upon  some  ground  named  therein,  and  if  the  order  cannot 
be  sustained  on  any  ground  named  in  the  motion,  it  will  be  re- 
versed. 

4.  Where  the  district  judge  granted  a  temporaiy  injunction  at 
the  time  of  filing  the  complaint  and  the  issuance  of  the  summons, 
and  thereby  directed  the  defendant  to  appear  at  a  time  and  place 
specified  to  show  cause  why  the  injunction  should  not  be  continued 
in  force  pendente  lite,  and  the  sheriff  was  unable  to  find  the  de- 
fendant corporation's  statutory  agent  or  anyone  upon  whom  service 
of  process  might  be  made,  and  returned  the  writ  unserved,  and  the 
judge  thereupon  issued  a  second  order  in  the  same  form  and  to  the 
same  effect  as  the  first,  with  the  exception  that  the  time  fixed  for 
the  defendant  to  appear  and  show  cause  was  extended  to  a  more 
remote  period,  and  such  second  order  was  returned  unserved  for  tho 
same  reason  given  for  failure  to  serve  the  first,  and  a  third  order 
was  granted  in  the  same  form  and  to  the  same  effect,  except  that 
the  time  for  appearance  was  extended  still  further,  and  this  latter 
order  was  duly  served,  the  fact  that  no  afiidavits  were  filed  prior  to 
the  issuance  of  the  second  and  third  orders  is  not  a  sufficient  or 
legal  ground  for  dissolving  the  injunction  as  being  in  violation  of 
section  4289,  Revised  Statutes. 

5.  Id. — In  such  cases  the  legal  discretion  of  the  court  has  al- 
ready been  invoked  and  exercised  in  the  first  instancei  and  the 
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subsequent  orders  amount  in  substance  and  effect  to  nothing  more 
than  an  extension  of  the  time  in  which  the  defendant  is  required  to 
appear  and  show  eause. 

6.  Navigable  streams  are  public  highways  over  which  every  citi- 
zen has  a  natural  right  to  carry  commerce  in  the  mode,  manner  and 
by  the  means  best  adapted  to  serve  the  purposes  of  the  commerce 
in  which  he  is  engaged.  In  so  doing  he  must  have  due  considera- 
tion and  reasonable  care  for  the  equal  right  of  every  other  citizen 
upon  the  waters  of  such  stream. 

7.  The  construction  and  use  of  booms  is  a  necessary  adjunct  to 
the  floating  of  logs,  and  the  right  to  float  logs  down  a  stream 
carries  with  it  the  necessarily  resultant  right  of  employing  some 
reasonable  means  for  intercepting  them  at  their  destination. 

8.  Under  the  provisions  of  section  835  of  the  Revised  Statutes, 
it  is  made  unlawful  for  any  person  to  construct  a  dam  or  boom  on 
any  creek  or  river  of  this  state  without  connecting  therewith  m 
sluiceway,  lock  or  flxture  sufficient  to  permit  timber  to  pass  around, 
through  or  over  the  same  without  unreasonable  delay  or  hindrance. 

9.  One  who  constructs  a  boom  or  obstruction  '^across"  a  navi- 
gable stream  of  this  state  so  as  to  ''prevent"  others  driving  logs 
past  such  boom  or  obstruction  is  liable  in  an  action  to  abate  the 
same  as  a  nuisance  and  for  damages  caused  by  its  maintenance. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  First  Judicial  Dis- 
trict for  Kootenai  County.     Hon.  Ralph  T.  Morgan,  Judge. 

Action  by  the  plaintiflf  for  an  injunction  restraining  de- 
fendant from  maintaining  a  boom  and  obstruction  across  the 
Coeur  d'Alene  river  and  for  damages.  Temporary  injunc- 
tion issued,  and  thereafter  dissolved  on  motion  of  the  defend- 
ant. Plaintiff  appealed  from  the  order  dissolving  the  injunc- 
tion.   Reversed, 

John  P.  Gray  and  A.  A.  Crane,  for  Appellant. 

Under  the  facts  as  set  forth  in  the  complaint  and  under 
the  statutes  of  this  state,  the  complainant  was  entitled  clearly 
to  the  relief  for  which  he  asked.     (Rev.  Stats.,  sec.  835.) 

All  obstructions  to  the  free  use  of  navigable  streams  are 
prohibited  by  the  law  of  the  land.  (AngeU  on  Watercourses, 
554;  Hart  v,  Albany,  9  Wend.  571,  24  Am.  Dec.  165.) 
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Any  obstruction  of  a  channel  of  a  navigable  stream  which 
entirely  impedes  the  natural  and  free  passage  of  logs  is  prima 
facie  unlawful  and  wrong.  (Watts  v.  Tattabawassee  Boom 
Co.,  52  Mich.  203,  17  N.  W.  809.) 

A  boom  company  chartered  to  take  and  hold  logs  or  per- 
sons desiring  its  services  is  bound  to  see  that  as  to  other  log 
owners  having  lumber  intended  to  be  driven  below  the  dam, 
the  passage  is  not  obstructed  by  the  boom,  and  they  are 
not  justified  in  stopping  by  their  boom  any  lumber  except 
that  which  is  destined  to  be  stopped  there.  {West  Branch 
Boom  Co,  V,  Dodge,  31  Pa.  St.  285.) 

Riparian  owners  cannot,  though  they  may  own  both  sides 
of  a  navigable  stream,  construct  booms  entirely  across  the 
stream,  since  such  booms  would  obstruct  navigation.  (Stevens 
Point  Boom  Co.  v.  Reilly,  46  Wis.  237,  49  N.  W.  978;  Kretz- 
schmar  v,  Mcehan,  74  Minn.  211,  77  N.  W.  41.) 

In  the  absence  of  statutory  authority  there  is  no  right  to 
block  a  navigable  stream  by  booms.  (Enos  v.  Hamilton,  24 
Wis.  658;  United  States  v.  Bellingham  Bay  Boom  Co.,  176 
U.  S.  211,  41  L.  ed.  437,  20  Sup.  Ct.  Rep.  343.) 

Courts  of  equity  have  jurisdiction  to  protect  the  rights  of 
persons  infringed  upon  by  an  obstruction  to  a  navigable 
stream  where  the  remedy  at  law  is  inadequate.  (Carl  v. 
West  Aberdeen  Land  c£  Imp.  Co.,  13  Wash.  616,  43  Pac.  890; 
Stevens  v.  Point  Boom  Co.  v.  Reilly,  46  Wis.  237,  49  N.  W. 
978.) 

McClear  &  Burgan,  for  Respondent. 

The  allegations  of  the  complaint  do  not  state  a  prima  facie 
right  for  the  injunction,  and  do  not  allege  any  violation  of 
the  rights  contemplated  by  section  835,  Revised  Statutes,  and 
even  though  they  were  violated,  the  plaintiff  has  a  plain, 
speedy  and  adequate  remedy  at  law  under  section  836,  Re- 
vised Statutes. 

Section  4289,  Revised  Statutes,  states:  **The  injunction 
may  be  granted  at  the  time  of  issuing  the  summons,  upon  the 
complaint,  and  at  any  time  afterward,  before  judgment,  upon 
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affidavits.  This  of  itself  seems  to  be  enough  to  show  that  the 
court  could  only  grant  an  injunction  after  sununons  was  is- 
sued upon  affidavits  showing  that  the  same  cause  of  action 
existed  at  the  time  the  injunction  was  asked  for  as  existed  at 
the  time  the  complaint  was  filed  and  summons  issued. 
(Falkenberg  v.  Lucy,  35  Cal.  52,  95  Am.  Dec.  76;  Smiih  v. 
Stems  Bancho  Co.,  129  Cal.  58,  61  Pac.  662.) 

STATEMENT  OF  FACTS. 

This  is  an  appeal  from  an  order  dissolving  a  temporary  re- 
straining order  issued  upon  the  complaint.  The  plaintiff  al- 
leges that  the  defendant  is  a  corporation  maintaining  and 
operating  a  sawmill  at  Springston,  on  the  Coeur  d'Alene  river, 
in  Kootenai  county;  that  the  plaintiff  resides  at  Harrison  at 
the  mouth  of  the  Coeur  d'Alene  river,  and  is  engaged  in  the 
timber  business;  that  the  plaintiff  is  the  owner  of  a  large 
quantity  of  logs  that  have  been  cut  on  the  Coeur  d'Alene 
river  and  its  tributaries  above  Springston,  which  he  desires 
to  float  and  drive  down  the  Coeur  d'Alene  river  to  the  mills 
at  Harrison.  He  also  allejres  that  he  is  engaged  to  drive  a 
large  quantity  of  saw  timber  belonging  to  other  persons  and 
corporations  down  the  river  for  a  consideration.  It  is  also 
alleged  that  the  Coeur  d'Alene  river  is  a  navigable  stream  and 
serves  an  important  public  use,  and  has  been  used  for  float- 
ing timber  and  sawlogs  and  for  other  general  purposes  for  a 
great  many  years.  Paragraph  4  of  the  complaint  charges 
the  defendant  with  wrongfully,  willfully  and  unlawfully  ob- 
structing the  stream,  and  preventing  either  the  free  or  rea- 
sonable use  thereof  for  purposes  of  floating  logs  and  timbers, 
or  any  other  purpose,  and  is  as  follows:  *'That  the  defendant 
wrongfully,  willfully  and  without  any  right  to  do  so,  has 
created,  maintained  and  constructed  across  the  said  Coeur 
d'Alene  river  at  the  said  town  of  Springston,  which  is  situated 
^bout  three  miles  from  the  mouth  of  said  Coeur  d'Alene  river, 
a  series  of  obstructions  so  as  to  prevent  the  floating  of  said 
logs  of  plaintiff  or  any  logs  down  said  stream  past  the  said 
point  where  said  obstructions   are  situated.     That  said  ob 
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stractions  consist  of  a  boom  and  certain  piling  driven  along 
the  shore  and  in  the  river,  by  means  of  which  obstructions 
all  the  logs  coming  down  said  river  are  stopped  and  taken 
from  their  natural  course  down  the  current  of  said  stream 
and  diverted  and  held  in  said  boom  of  defendant."  It  is 
also  alleged  that  at  the  time  of  the  commencement  of  the  ac- 
tion defendant  wrongfully  and  unlawfully  detained  in  its 
boom  one  hundred  and  twenty-six  sawlogs  and  one  boom  stick 
belonging  to  the  plaintiff,  and  that  the  defendant,  by  obstruct- 
ing the  stream  and  preventing  the  floating  of  logs  past  its 
boom,  is  causing  plaintiff  a  damage  of  twenty  dollars  each 
day,  and  that  such  obstruction  has  been  maintained  from  the 
first  day  of  March,  1906,  to  the  date  of  filing  the  complaint 
on  June  28,  1906.  Plaintiff  prays  for  an  injunction  restrain- 
ing and  enjoining  the  defendant  from  further  maintaining 
any  obstruction  in  the  stream  so  as  to  prevent  the  passage  of 
logs  and  timber  and  for  damages.  Upon  the  commencement 
of  this  action  and  upon  the  verified  complaint  therein,  the 
court  issued  a  temporary  injunction  enjoining  and  restrain- 
ing the  defendant  from  the  further  maintenance  of  the  ob- 
struction in  the  stream.  This  writ  was  delivered  to  the 
sheriff,  who  thereafter  returned  the  same  unserved,  for  the 
reason  that  he  was  unable  to  find  any  officer  or  agent  of  the 
defendant  corporation  within  the  state  upon  whom  he  could 
serve  the  same.  On  the  twenty-eighth  day  of  July,  another 
and  further  order  in  the  same  form  and  to  the  same  effect  as 
the  first  was  issued  by  the  district  judge,  and  the  same  was 
thereafter  returned  by  the  sheriff  unserved,  for  the  same 
reason  as  given  for  the  failure  to  serve  the  first  order.  There- 
after, and  on  the  eleventh  day  of  August,  a  further  and  third 
order  was  issued  by  the  trial  judge  in  the  same  form  and  to 
the  same  effect  as  the  previous  orders,  and  this  order  was 
thereafter  duly  and  regularly  served  upon  the  defendant 
corporation.  The  defendant  immediately  thereafter  moved 
the  court  upon  the  records  and  files  for  an  order  dissolving 
the  temporary  injunction  upon  two  grounds:  1.  That  no  mo- 
tion was  made  to  keep  the  same  in  force  as  required  by  rule 
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19  of  the  rules  of  practice  of  the  district  court  in  and  for 
the  first  judicial  district;  and  2.  That  the  restraining  order 
issued  on  August  11,  1906,  was  and  is  in  violation  of  the  stat- 
utes of  the  state  of  Idaho,  section  4289,  Revised  Statutes  of 
1887,  in  this,  that  if  granted  after  the  time  summons  is  is- 
sued it  must  be  on  afiSdavits.  This  motion  was  granted  by 
the  court  and  the  injunction  was  dissolved.  It  does  not  ap- 
pear in  the  order  made  by  the  judge  upon  which  ground  the 
motion  was  granted,  or  whether  on  both  grounds. 

AILSHIB,  J.  (After  making  statement  of  the  case.) — 
Since  the  judge  specified  no  grounds  on  which  he  based  his 
order  dissolving  the  injunction,  it  must  be  assumed  upon  this 
appeal  that  it  was  made  on  either  one  or  both  of  the  grounds 
named  in  the  motion.  The  first  ground,  that  no  motion  was 
made  to  keep  the  order  in  force  as  required  by  rule  19  of 
the  rules  of  practice  of  the  district  court,  is  untenable  here, 
for  the  reason  that  we  cannot  take  judicial  notice  of  what 
rules  have  been  adopted  by  the  district  court.  (Rev.  Stats., 
sec.  5950;  Dours  v.  Cazentree,  McQloin  (La.),  257;  11  Cyc. 
739-744.)  The  rule  relied  on  has  not  been  brought  to  this 
court  in  the  record,  and  we  are  therefore  not  informed  as  to 
its  provisions.  We  doubt,  however,  if  any  valid  nile  could  be 
enforced  that  would  justify  dissolving  an  injunction  under 
this  paragraph  of  the  motion.  The  next  ground  assigned  in 
the  motion  is  equally  untenable.  It  is  contended  by  respond- 
ent in  justification  of  the  order  of  the  court  that  under  sec- 
tion 4289,  Revised  Statutes,  where  an  injunction  is  granted 
on  the  complaint  alone,  it  must  be  granted  at  the  time  the 
summons  issues,  and  that  it  can  never  be  granted  thereafter 
upon  the  complaint  alone.  We  think  that  contention  is  sub- 
stantially correct,  and  in  conformity  with  the  provision  of  the 
statute.  {Thayer  v.  Bellamy,  9  Idaho,  1,  71  Pac.  544.)  The 
facts  and  circuinstances  of  this  case  do  not  bring  it  within  the 
prohibition  of  the  statute.  Here  three  several  orders  of  in- 
junction and  as  many  writs  were  issued,  but  they  were  all  in 
the  same  form  and  to  the  same  effect,  and  the  second  and 
third  amounted  to  nothing  more  than  an  extension  of  the  time 
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in  which  the  defendant  was  required  to  show  cause.  The 
discretion  of  the  court  was  brought  to  bear  and  was  exercised 
at  the  time  the  summons  was  issued,  and  the  judge  issued  the 
first  injunction  ordered.  At  that  time  he  exercised  the  dis- 
cretion vested  in  him  to  grant  a  temporary  injunction.  This 
order  was  timely  issued,  and  only  needed  to  be  brought  to  the 
knowledge  and  notice  of  the  defendant  in  order  to  be  binding 
and  obligatory  upon  it.  The  officer  was  unable  to  serve  the 
writ  issued  under  this  order  prior  to  the  time  named  therein 
for  the  defendant  to  show  cause.  Upon  the  return  of  the 
writ  showing  that  it  had  not  been  served  on  account  of  the 
inability  of  the  officer  to  find  the  defendant's  statutory  agent, 
the  court  in  substance  merely  extended  the  time  previously 
designated  for  the  defendant  to  show  cause,  and  the  same 
thing  was  done  upon  the  return  of  the  second  order  and  writ 
unserved.  It  is  true  a  new  order  was  issued  and  a  new  writ 
under  the  seal  of  the  court  was  delivered  to  the  officer,  but 
the  only  act  performed  by  the  judge  in  these  instances  was 
that  of  extending  the  time  and  naming  a  new  date  on  which 
the  defendant  should  show  cause.  This  was  not  a  violation 
of  the  provisions  of  section  4289,  Revised  Statutes,  nor  was  it 
a  violation  of  any  other  provision  of  law  that  has  been  brought 
to  our  attention.  If  the  contention  of  the  respondent  in  this 
case  were  correct,  it  might  seldom  be  possible  for  a  plaintiflE 
to  get  a  valid  injunction  issued  upon  his  complaint,  for  al- 
though the  order  and  injunction  might  be  issued  and  a  time 
fixed  for  the  defendant  to  appear  and  show  cause,  neverthe- 
less, under  this  condition,  if  the  defendant  could  avoid  ser- 
vice until  after  the  expiration  of  the  time  designated  in  the 
order,  the  plaintiflE  would  be  unable  to  secure  another  order 
or  extension  of  time  without  filing  affidavits  in  support  of  his 
complaint.  No  good  reason  exists  for  such  a  practice  and  the 
law  does  not  require  it. 

The  appellant  has  devoted  a  large  part  of  his  brief  to  a 
discussion  of  the  sufficiency  of  the  equities  pleaded  to  sustain 
the  action  of  the  court  in  granting  an  injunction  thereon. 
The  trial  judge  held  that  the  complaint  when  filed  did  dis- 
close such  equitie.^  as  would  authorize  the  issuance  of  an  in- 
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junction.  The  sufficiency  of  the  complaint  or  the  exigency 
disclosed  hy  the  facts  pleaded  was  not  attacked  by  the  motion 
to  dissolve  the  injunction,  nor  was  the  order  based  on  any 
such  assumption.  Since,  however,  counsel  for  respondent 
have  argued  on  this  appeal  that  ''the  complaint  does  not  state 
a  prima  fade  right  for  injunction,"  we  will  consider  its  suffi- 
ciency to  the  extent  of  determining  whether  or  not  it  will  sup- 
port an  injunction  order.  In  this  connection  it  is  only  neces- 
sary to  determine  the  extent  of  plaintiff's  rights  in  the  waters 
of  the  Coeur  d'Alene  river,  which  is  alleged  to  be  a  navigable 
stream,  and  the  measure  of  duty  the  defendant,  in  the  enjoy- 
ment of  its  rights,  owes  the  plaintiff.  Navigable  streams  are 
public  highways,  over  which  every  citizen  has  a  natural  right 
to  carry  commerce,  whether  it  be  by  boats  or  the  simple  float- 
ing of  logs.  The  appellant  has  an  undoubted  right  to  float 
his  logs  and  timber  down  the  Coeur  d*Alene  river,  but  in 
doing  so  he  must  have  due  consideration  and  reasonable  care 
for  the  equal  right  of  defendant.  On  the  other  hand,  defend- 
ant has  an  unquestionable  right  to  embark  in  the  same  or  any 
other  lawful  transportation  business  on  the  waters  of  that 
stream.  (1  Famham  on  Waters  and  Water  Rights,  154-161.) 
The  construction  and  use  of  booms  is  a  necessary  adjunct  to 
the  floating  of  logs ;  without  them  it  would  frequently  be  im- 
possible to  deliver  the  logs  where  wanted  for  use.  The  right 
to  float  logs  down  a  stream  carries  with  it  the  necessarily 
resultant  right  of  employing  some  reasonable  means  for  in- 
tercepting them  at  their  destination.  The  right  of  a  riparian 
owner  to  use  a  stream  implies  the  necessity  as  well  as  right 
to  pass  from  the  shore  to  the  navigable  waters  of  the  stream, 
and  this  in  turn  must  require  some  effective  means  or  medium 
by  which  to  reach  such  point  for  loading  or  unloading  the 
commercial  and  floatable  commodity.  This  is  the  rule  of  law 
on  which  we  decided  the  case  of  Small  v.  Harrington,  10 
Idaho,  499,  79  Pac.  461,-  cited  by  respondent,  in  which  Mr. 
Justice  Stockslager,  speaking  for  the  court,  said:  ''No  one  has 
the  right  to  arbitrarily  obstruct  a  stream  to  the  detriment  or 
injury  of  his  neijrhbor.  Each  one  is  entitled  to  the  free  and 
reasonable  use  of  the  navigable  streams  of  this  state,  and  may 
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place  such  reasonable  obstructions  on  the  stream,  so  long  as 
they  serve  a  useful  and  beneficial  purpose,  and  leave  a  rea- 
sonable use  for  others  interested If  an  obstruction  im- 
pairs or  renders  more  difficult  the  navigation,  without  destroy- 
ing it,  an  individual  has  no  rightful  cause  for  complaint, 
because  he  has  no  right  to  insist  on  the  best  possible  accommo- 
dation." In  the  case  at  bar  it  is  charged  that  defendant  has 
built  its  boom  and  obstructions  ''across"  the  stream  so  as  to 
''prevent"  others  driving  logs  past  such  boom  and  obstruc- 
tion. This  is  unlawful,  and  in  violation  of  the  natural  rights 
of  plaintiff  and  every  other  citizen  who  desires  to  use  the 
stream  for  purposes  of  navigation  (Stevens  Point  Boom  Co.  v, 
Reilly,  46  Wis.  237,  49  N.  W.  978),  and  is  specifically  for- 
bidden by  section  835,  Revised  Statutes,  in  the  following  lan- 
^age:  "No  dam  or  boom  must  be  hereafter  constructed  or 
permitted  on  any  creek  or  river,  unless  said  dam  or  boom  has 
connected  therewith  a  sluiceway,  lock  or  fixture  sufficient  and 
so  arranged  as  to  permit  timber  to  pass  around,  through  or 
over  said  dam  or  boom  without  unreasonable  delay  or  hin- 
drance." 

It  is  argued  by  counsel  for  respondent  that  since  plaintiff 
has  failed  to  specifically  allege  that  the  defendant  has  not 
connected  with  his  boom  any  sluiceway,  lock  or  fixture  to  per- 
mit the  floating  of  logs  around  or  through  the  boom  without 
unreasonable  delay,  that  the  complaint  for  that  reason  is  in- 
sufficient to  support  an  injunction.  The  condition  of  this  case 
does  not  make  it  necessary  for  us  to  pass  upon  the  burden 
of  pleading  in  this  instance,  but  it  would  seem,  however,  that 
the  necessity  for  pleading  a  negative  does  not  fall  upon  the 
plaintiff  in  this  case,  but  rather  upon  the  party  who  relied 
upon  his  compliance  with  the  exception.  Here  the  plaintiff 
has  charged  the  defendant  with  having  constructed  and  main- 
tained such  boom  and  obstruction  "across"  the  stream  so  as 
to  effectually  "prevent"  floating  of  logs  past  such  obstruc- 
tion, and  that  this  condition  had  existed  for  a  period  of  nearly 
four  months  prior  to  filing  the  complaint.  This,  at  least,  in 
the  language  of  respondent's  counsel,  "made  a  prima  facie 
case  tor  the  plaintiff/'  and  if  the  defendant  has  in  fact  pro- 
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vided  sluiceways  or  locks  in  conformity  with  the  statute,  it 
may  show  that  fact  at  the  proper  time.     Respondent  further 

contends  that  under  the  provisions  of  section  836  of  the  Ee- 
vised  Statutes,  the  plaintiff  could  not  maintain  his  action  uu- 
til  after  he  had  given  thirty  days'  notice  as  provided  by  that 
section.  Section  836  is  as  follows:  **Any  boom  or  weir  in  or 
over  any  creek  or  river  so  constructed  as  to  prevent  tlie  pas- 
sage of  logs  or  lumber  is  a  public  nuisance,  which  may  be 
abated  unless  a  suitable  sluiceway,  lock  or  passage  be  made 
thereon,  within  thirty  days  after  written  notice  given  by  any 
person  interested,  and  any  person  ow^ning,  holding  or  occupy- 
ing such  boom  or  weir  is  liable  to  pay  five  dollars  for  every 
day  the  same  remains  in  or  over  said  creek  or  river,  after 
thirty  days'  notice  to  remove  the  same,  and  be  liable  for  any 
damages  sustained  by  individuals  by  reason  of  said  boom  or 
w-eir/'  Respondent  misapprehends  the  meaning  and  purpose 
of  this  latter  section.  The  legislature  passed  the  statute  con- 
taining the  present  sections  835  and  836  on  February  5,  1885. 
By  provisions  of  section  835  it  was  intended  to  prevent  any 
dam  or  boom  being  constructed  or  erected  after  the  passage 
of  the  act,  without  being  first  provided  w^ith  sluiceways,  locks 
or  fixtures  as  provided  by  the  act.  But  prior  to  the  passage 
of  that  act  there  had  been  constructed  a  number  of  dams  and 
booms  in  various  streams  of  the  territory,  without  being  con- 
nected either  with  sluiceways  or  locks,  and  it  w^as  the  purpose 
of  section  836  to  allow  the  owners  of  all  such  booms  or  dams 
or  weirs  as  had  been  previously  constructed  a  period  of  thirty 
days  after  receiving  notice  from  any  person  iuterested  in 
which  to  make  the  necessary  alterations  and  construct  a  sluice- 
way, lock  or  fixture  in  conformity  with  the  statute.  This  con- 
struction is  made  perfectly  clear  by  reverting  to  the  act  of 
February  5,  1885  (Sess.  Laws  1885,  p.  178),  as  by  doing  so  it 
will  be  seen  that  in  copying  section  7  of  the  act  which  corres- 
ponds with  section  836  of  the  Revised  Statutes,  three  words 
have  been  left  out,  and  the  section  as  originally  enacted  com- 
mences as  follows:  **Any  boom  or  weir  that  is  now  in  or  over 
any  river,"  etc.  No  contention  is  made  in  this  case  that  the 
obstruction  in  the  Coeur  d'Alene  river  is  one  that  was  placed 
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there  prior  to  the  passage  of  the  act  of  February  5,  1885.  Of 
course  if  it  should  develop  upon  the  further  hearing  of  this 
case  that  that  is  the  fact,  then  the  defendant  would  undoubt- 
edly be  entitled  to  the  thirty  days'  notice  before  it  would  be 
liable  in  an  action  under  the  statute. 

The  complaint  charges  the  defendant  with  violating  a  plain 
and  undeniable  equity  vested  in  plaintiff,  and  one  which  must 
properly  appeal  to  the  sound  discretion  of  a  court  of  equity. 
The  motion  made  in  the  lower  court  to  dissolve  the  injunction 
should  have  been  denied.  The  order  dissolving  the  temporary 
injunction  is  reversed  and  the  cause  remanded  for  further 
action  in  conformity  with  the  views  herein  expressed.  Costs 
awarded  to  appellant. 

Stockslager,  C.  J.,  and  Sullivan,  J.,  concur. 


(December  13,  1906.) 

PRANK  BUCKLE,  Appellant,  v.  WM.  McCONAGHT,  Re- 

spondent. 

[88  Pac.  900.]    * 

McynoN  tor  New  Trial — Stipulation  Waiving  Notice — Order  Grant- 
ing New  Trial — Grounds  on  Which  Granted — Conflict  of  Evi- 
dence. 

1.     Where  the  attorneys  for  the  respective  parties  have  signed  a 

stipulation  waiving  notice  of  the  time  and  place  of  hearing  and 

1^  passing  upon  a  motion   for  a  new  trial,  the  trial  judge  will   bo 

justified  in  hearing  and  passing  on  the  same  without  notice  to  thr< 

adverse  party. 

■  2.     Where  the  trial  court  grants  a  new  trial  without  designating 

^  the  grounds  upon  which  the  order  is  based  and  an  appeal  is  prose- 

\C  cuted  from  such  order,  the  appellate  court  will  only  examine  tho 

^  assignments  of  error  made  in  the  lower  court  and  the  grounds  of 

the  motion  for  a  new  trial  to  the  extent  of  ascertaining  whether 

or  not  the  order  can  be  sustained   on  any   ground   named  in  the 

^  motion  and  assignments  and  specifications  of  error. 
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3.  Where  there  is  a  Bubstantial  eoniliet  in  the  evidence,  and  the 
trial  judge  who  heard  the  case  grants  a  new  trial,  the  order  will 
not  be  disturbed  on  appeaL 

(Sjllabus  bj  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict for  Kootenai  County.    Hon.  Ralph  T.  Morgan,  Judge. 

Judgment  for  plaintiff.  Defendant  moved  for  a  new  trial 
and  his  motion  was  granted.  Plaintiff  appealed  from  the  or- 
der granting  a  new  trial.    Affirmed. 

C.  L.  Heitman,  for  Appellant 

The  district  judge  should  at  least  have  made  some  inquiry 
or  given  some  notice  to  appellant's  attorney  of  the  fact  that  he 
was  considering  a  second  motion  for  a  new  trial  in  the  cause. 

The  adverse  party  is  entitled  to  notice  of  the  time  and  place 
of  the  hearing  for  a  new  trial,  and  to  be  present  at  the  hear- 
ing and  present  his  side  of  the  case.  (Peter  v,  Kalez,  11 
Idaho,  553,  83  Pac.  526;  37  Century  Digest,  **New  Trial,"  sec. 
314,  and  cases  cited.)  The  motion  or  application  must  be 
made  by  the  moving  party,  and  there  must  be  a  ** hearing." 
(Idaho  Bev.  Stats,  sec.  4442;  1  Spelling  on  New  Trial,  sec. 
378;  De  Oaze  v.  Lynch,  42  Cal.  363.) 

"Owing  to  the  statutory  character  of  the  jurisdiction,  there 
is  no  such  thing  as  a  pro  forma  ruling  on  the  motion."  (1 
Spelling  on  New  Trial,  sec.  378;  Ranney  v.  Railroad  Co.,  67 
Vt.  594,  32  Atl.  810.) 

Where  a  motion  for  a  new  trial  is  granted,  the  judge  or 
the  court  should  state  the  grounds  upon  which  the  motion  is 
granted.     (Hayne  on  New  Trial,  p.  499,  sec.  167a.) 

R.  B.  McFarland  and  Edwin  McBee,  for  Respondent. 

**0n  motion  for  a  new  trial  or  on  appeal,  every  intendment 
is  in  favor  of  the  judgment  or  ruling  of  a  court  of  record.  The 
party  complaining  must  show  error  affirmatively."  {Hazard 
V.  Cole,  1  Idaho,  276.) 
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An  order  granting  a  new  trial  will  not  be  reversed  on  ap- 
peal unless  it  is  made  to  appear  that  it  has  been  a  manifest 
abuse  of  discretion  in  granting  a  new  trial.  {Brossard  v.  Mor- 
gan, 6  Idaho,  179,  56  Pac.  163 ;  Jacksha  v,  OUbert,  4  Idaho, 
738,  44  Pac.  55;  Jones  v.  CampbeU,  11  Idaho,  353,  84  Pac. 
510.) 

It  is  not  necessary,  nor  is  the  court  required  in  granting  a 
new  trial,  to  incorporate  in  the  order  the  grounds  or  reason 
therefor,  and  it  is  the  established  rule  that  where  a  new  trial 
is  granted,  and  the  order  states  specifically  the  ground  upon 
which  it  is  made,  and  the  appellate  court  finds  that  the  ground 
or  reason  so  stated  is  not  sufficient,  and  the  record  discloses 
other  grounds  or  reasons  not  stated  in  the  order,  entitling  the 
mover  to  a  new  trial,  such  order  will  be  affirmed.  {Piercy  v. 
Piercy,  149  Cal.  163,  86  Pac.  507;  1  Spelling  on  New  Trial, 
399.) 

While  the  judge  is  compelled  to  submit  the  question  of  cred- 
ibility to  the  jury  because  he  cannot  dispose  of  it  as  a  matter 
of  law,  yet  by  submitting  it  to  the  jury  he  does  not  lose  control 
over  the  verdict,  nor  become  deprived  of  his  rights,  nor  lim- 
ited in  his  duty  to  set  it  aside  upon  any  of  the  statutory 
grounds  when  such  a  course  becomes  necessary.  {Jacksha 
V.  OUbert,  4  Idaho,  738,  44  Pac.  555 ;  Brossard  v.  Morgan,  6 
Idaho,  479,  56  Pac.  162.) 

Where  a  case  is  tried  by  a  jury,  if  the  judge  is  not  satisfied 
with  the  verdict  and  is  convinced  that  it  is  clearly  against  the 
weight  of  evidence,  it  is  his  duty  to  set  it  aside,  even  though 
there  may  have  been  some  conflict  in  the  testimony.  {Dickey 
V,  Davis,  39  Cal.  565 ;  McLanahan  v.  Universal  Ins,  Co,,  1  Pet. 
170,  7  L.  ed.  98;  Stevens  v.  Irwin,  15  Cal.  503.) 

''The  rule  that  where  there  is  a  substantial  conflict  in  the 
evidence  the  supreme  court  will  not  grant  a  new  trial  because 
the  verdict  is  against  the  weight  of  evidence,  does  not  apply  to 
the  court  below  in  which  the  trial  was  had.  There,  if  the 
judge  is  satisfied  that  the  verdict  is  against  the  weight  of  evi- 
dence, he  should  grant  a  new  trial,  even  if  there  is  a  con- 
flict in  the  evidence."  {Jones  v,  Campbell,  11  Idaho,  353, 
84  Pac.  510;  Sherman  v,  Mitchell,  46  Cal.  577;  Gerold  v. 
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Brunsmck,  67  Cri.  124,  7  Pac.  306;  Pico  v.  Cohn,  67  CaL  258, 
7  Pac.  680.) 

AILSHIE,  J. — This  case  has  been  here  once  before  on  ap- 
peal (83  Pac.  525)  and  was  reversed  on  the  grounds  that  a 
new  trial  had  been  granted  prior  to  the  settlement  and  allow- 
ance of  the  statement  that  was  nsed  on  such  motion.  After 
the  remittitur  went  down  the  trial  judge  took  up  the  motion 
for  a  new  trial  and  granted  the  same,  and  the  plaintiff  has 
again  appealed  from  the  order.  As  will  be  seen  from  an  ex- 
amination of  the  former  opinion  of  this  court,  the  respective 
counsel  had  entered  into  a  stipulation  prior  to  settlement  of 
the  statement,  whereby  they  each  waived  notice  of  the  time 
and  place  of  submission  of  motion  for  new  trial  and  also  the 
right  to  make  an  argument  on  such  motion.  After  the  case 
wjis  reversed  and  remanded  the  trial  court  took  up  the  motion 
for  a  new  trial  and  considered  and  passed  upon  it  without 
causing  any  further  notice  to  be  given  to  plaintiff's  attorney. 
Appellant  complains  of  this  action,  and  insists  that  he  should 
have  had  notice,  and  in  support  thereof  cites  Peter  v.  Kalez, 
11  Idaho,  553,  83  Pac.  526,  where  this  court  said:  **The  ad- 
verse party  is  entitled  to  notice  of  time  and  place  of  the  hear- 
ing on  a  motion  for  a  new  trial  and  to  be  present  at  the  hear- 
ing and  present  his  side  of  the  case."  This  latter  opinion 
states  the  rule  of  practice  as  established  in  this  state,  and, 
but  for  the  stipulation  entered  into  by  counsel  in  the  case  at 
bar,  he  would  have  been  entitled  to  the  statutory  notice  and 
an  opportunity  to  be  heard  on  the  motion.  The  stipulation, 
however,  was  still  in  force,  and  so  long  as  it  remained  in  force 
and  effect  the  trial  court  had  a  right  to  treat  it  as  a  waiver 
on  the  part  of  plaintiff's  counsel  of  the  right  to  notice  and  a 
hearing  thereon.  Had  plaintiff  desired  to  be  heard  on  the 
motion  when  it  came  up  the  second  time  after  the  case  had 
been  reversed  on  appeal,  he  might  have  given  notice  to  the  ad- 
verse party  of  his  intention  to  avoid  that  stipulation  and  have 
filed  proof  thereof  with  the  clerk  of  the  court,  and  he  would 
have  thereafter  undoubtedly  been  entitled  to  notice  as  though 
no  stipulation  had  been  entered  into. 
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The  motion  for  a  new  trial  in  this  case  was  made  on  assign- 
ments of  fifty-five  errors  as  having  been  committed  in  the 
admission  and  rejection  of  evidence,  and  giving  and  refus- 
ing instructions  to  the  jury,  and  on  four  specifications  of  in- 
sufficiency of  the  evidence  to  support  the  verdict  and  judg- 
ment The  court  granted  the  motion  and  ordered  a  new  trial 
without  designating  upon  what  grounds  he  made  the  order. 
In  such  case  it  will  be  presumed  as  a  matter  of  course  that  it 
was  made  on  some  one  or  all  of  the  grounds  specified  in  the 
motion.  {Powell  v.  Springston  Lumber  Co,,  ante,  p.  723,  88 
Pac.  97.)  Since  this  is  an  appeal  from  the  order  granting 
the  motion,  it  is  only  necessary  for  us  to  ascertain  whether  or 
not  the  order  can  be  sustained  on  any  ground  named  in  the 
motion  and  assignments  and  specifications  of  errors.  It  would 
be  otherwise  if  this  were  an  appeal  from  an  order  denying 
the  motion.  In  that  event  it  would  become  necessary  for  us 
to  examine  all  the  assignments  and  determine  whether  there 
was  merit  in  any  of  them.  We  have  examined  the  evidence 
in  this  case  and  are  satisfied  that  the  action  of  the  trial  court 
must  be  affirmed.  This  was  an  action  by  a  husband  to  re- 
cover damages  from  the  defendant  for  the  alienation  of  his 
wife's  affections.  The  jury  returned  a  verdict  of  $8,000,  and 
judgment  was  entered  in  accordance  therewith.  Many  facts 
and  circumstances  shown  by  plaintiff  were  admitted  by  de- 
fendant, but  in  explanation  thereof  he,  on  the  contrary,  proved 
that  he  had  in  the  meanwhile  married  plaintiff's  daughter, 
and  that  his  frequent  visits  to  plaintiff's  home  were  in  fact 
made  for  the  purpose  of  seeing  the  daughter  instead  of  her 
mother,  and  that  the  result  of  his  frequency  at  the  Buckle  home 
was  his  marriage  to  their  daughter.  At  any  rate,  it  is  con- 
ceded that  the  defendant  is  plaintiff's  son  in  law,  and  the 
latter  is  charged  with  alienating  his  mother  in  law's  affec- 
tions. The  plaintiff  established  the  fact,  however,  that  after 
defendant's  visits  became  the  usual  order  of  things,  his  wife 
grew  cold  and  cruel  to  him,  and  that  it  finally  became  im- 
possible for  him  to  live  with  her,  and  that  he  later  obtained 
a  divorce  on  the  grounds  of  extreme  cruelty.  A  further  re- 
Idaho,  Vol.   12-47 
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cital  of  the  evidence  here  can  serve  no  useful  purpose.  It  is 
sufficient  to  say  that  there  is  a  substantial  conflict,  and  the  rule 
is,  that  where  the  evidence  presents  a  substantial  conflict,  and 
the  trial  court,  who  saw  and  heard  the  witnesses  and  saw 
and  heard  all  that  was  done  and  said  in  the  case,  has  granted 
a  new  trial,  his  order  will  not  be  disturbed  on  appeal.  (Jones 
V,  Campbell,  11  Idaho,  353,  84  Pac.  510;  Jacksha  v.  Gilbert, 
4  Idaho,  738,  44  Pac.  555 ;  Brossard  v.  Morgan,  6  Idaho,  479, 
56  Pac.  162.)  Likewise,  where  there  is  a  substantial  conflict, 
and  the  trial  court  has  denied  the  motion  for  a  new  trial,  his 
order  will  not  be  disturbed.  The  order  granting  a  new  trial 
must  be  affirmed,  and  it  is  so  ordered.  Costs  are  awarded  to 
respondent. 

Stockslager,  G.  J.,  and  Sullivan,  J.,  concur. 


.     (December  14,  1906.) 

W.  D.  ROBBINS,  Respondent,  v.  LESLIE  A.  PORTER  and 

LOLO  C.  PORTER,  Appellants. 

[88  Pac.  86.] 

SpECIPIC   PERrORMANCE — STATUTE  OP   FRAUDS — CONFLICTING    EVIDENCE— 
SUFFICiKNCY   OP   COMPLAINT. 

1.  A  contract  to  convey  real  estate  will  be  enforced  when  it  is 
shown  that  a  deed  was  executed  and  left  in  the  hands  of  the  at- 
torney of  the  grantor  for  inspection  by  the  g^ntee,  and  after  such 
inspection  the  grantee  was  willing  to  accept  the  deed,  and  had  al- 
ready paid  the  purchase  price. 

2.  A  deed  properly  executed  and  left  with  the  attorney  of  the 
grantor  of  real  estate  is  sufficient  to  remove  the  bar  of  the  statute 
of  frauds  in  an  action  for  specific  performance  where  the  purchase 
price  has  been  paid. 

3.  Where  the  evidence  is  conflicting  and  the  case  ia  tried  to  tbe 
court,  and  it  appears  from  the  transcript  that  the  judgment  is  full/ 
justified  by  evidence,  under  a  long-established  rule  of   this  court, 
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even  though  the  ease  be  for  specific  performance,   the  judgment 
will  not  be  reversed. 

4.  A  complaint  that  fully  sets  out  the  contract  for  the  convey- 
ance of  real  estate,  although  the  original  contract  was  verbal,  that 
is  afterward  merged  into  a  different  contract  which  is  evidenced  by 
a  deed  left  in  the  hands  of  the  attorney  of  the  grantor  for  inspec- 
tion of  the  grantee,  is  sufficient  upon  which  to  base  a  judgment  for 
specific  performance. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Nez  Perce  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  fof  specific  performance  of  a  contract  to  convey  real 
estate.  Judgment  for  plaintiff,  from  which,  and  an  order 
denying  a  motion  for  new  trial,  defendants  appealed.  Af- 
firmed, 

Geo.  W.  Tannahill,  for  Appellants. 

The  allegations  contained  in  the  complaint  are  insufficient 
to  take  the  case  out  of  the  statute  of  frauds,  involving  as  they 
do  the  title  to  the  real  estate  and  the  specific  performance 
of  a  contract  for  the  conveyance  of  the  same  from  the  appel- 
lants to  the  respondent.  This  contract  is  not  based  upon  any 
■written  instrument,  or  any  promise  whereby  any  part  of  the 
consideration  was  paid,  or  any  memorandum  in  writing  signed 
by  the  parties  to  this  action.  Allegations  of  part  performance 
are  insufficient  to  take  the  case  out  of  the  statute,  and  the  ob- 
jection to  the  introduction  of  any  evidence  in  support  of  the 
allegations  contained  in  the  complaint  should  be  sustained. 
(Wood  on  Statute  of  Frauds,  820,  and  cases  cited;  Wood  v. 
Farmare,  10  Watts  (Pa.),  204.) 

A  mere  contract  or  a  covenant  to  convey  at  a  future  time 
on  the  purchaser  to  perform  certain  acts  does  not  create  an 
equitable  title.  It  is  only  when  the  purchaser  performs  or 
tenders  performance  of  all  the  acts  necessary  to  entitle  him 
to  a  deed  that  he  has  an  equitable  title  and  may  compel  a  con- 
veyance.    Prior  thereto  he  has  at  best  only  a  contract  for 
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land,  when  he  shall  have  performed  his  part  of  the  agreement 
(Wanrelle  on  Vendors,  188;  Chappell  v.  McKnigkt,  108  IlL 
570.) 

A  party  in  default  has  no  standing  in  equity  to  compel  per- 
formance by  another  party  similarly  situated.  This  is  one  of 
the  best  known  rules  governing  this  branch  of  the  law.  There- 
fore, he  who  seeks  to  enforce  a  contract  as  against  others  must 
he  himjaelf  without  default,  and  ready  and  willing  to  comply. 
(Wanrelle  on  Vendors,  2d  ed.,  sec.  756;  Bishop  v.  Newton,  20 
m.  175;  Brown  v.  Cannon,  5  Gilm.  (10  lU.)    174.) 

Daniel  Needham,  for  Respondent. 

Undelivered  deeds,  and  deeds  delivered  in  escrow  are  suffi- 
cient written  evidence  of  the  existence  of  a  contract  to  be  en- 
forced as  a  contract  between  the  parties.  (White  v.  Breen, 
106  Ala.  159,  19  South.  59,  32  L.  R.  A.  127;  Rutenberg  v. 
Main,  47  Cal.  213 ;  Salmon  Falls  Mfg.  Co.  v.  Godard,  14  How. 
447,  14  L.  ed.  493.)  Motion  for  nonsuit  on  account  of  insuffi- 
ciency of  evidence  is  waived  by  the  subsequervt  introduction 
of  testimony  by  the  mover.  {Chamberlain  v.  Woodin,  2  Idaho, 
642,  23  Pac.  177 ;  Bradley  v.  Poole,  98  Mass.  169,  93  Am.  Dec 
144;  Grand  Trunk  Ry.  Co.  v.  Cummi7igs,  106  U.  S.  700,  27  L. 
ed.  266, 1  Sup.  Ct.  Rep.  493 ;  Accident  Ins.  Co.  v.  Crandal,  120 
U.  S.  530,  30  L.  ed.  740,  7  Sup.  Ct.  Rep.  685.)  A  finding  of 
fact  by  the  trial  court  is  conclusive  on  appeal,  there  being 
evidence  to  support  it.  {Curtin  v.  Harvey,  120  Cal.  620,  52 
Pac.  1077;  Anderson  v.  Johnson,  120  Cal.  657,  53  Pac.  264; 
Yore  V.  Seitz  (Cal.),  57  Pac.  886.)  Where  the  evidence  is  con- 
flicting the  findings  of  the  lower  court  will  not  be  disturbed 
{Connolly  v.  Wicks  (Cal.),  51  Pac.  37;  Barker  v.  Gould,  122 
Cal.  240,  54  Pac.  845 ;  Spitler  v.  Kaeding,  133  Cal.  500,  65  Pac 
lOiO; Prince  v.  Kennedy  (Cal.  App.),  86  Pac.  609;  Spatdding 
V.  Cocur  d'Alene  Ry.  &  Nav.  Co.,  5  Idaho,  528,  51  Pac.  408.) 

STOCKSLAGER,  C.  J.— -This  is  an  action  for  the  specific 
performance  of  a  contract  to  convey  land.     It  is  alleged  in 
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the  complaint  that  in  November,  1903,  plaintiff  and  defend- 
ant entered  into  a  contract,  wherein  plaintiff  was  to  procure 
from  Nora  Hart,  Cora  Jackson,  her  husband,  William  Jackson. 
Ellen  Winnier  and  Dunbar  Winnier,  her  husband,  deeds  to  all 
their  rights  and  equities  in  certain  lands  in  Asotin  county, 
Washington,  for  defendant,  and  for  the  procuring  of  said 
deeds  defendant  agreed  to  pay  to  plaintiff  $1,500.  It  is  then 
alleged  that  plaintiff  procured  such  deeds,  and  there  was 
a  pa3anent  of  $250  to  plaintiff  by  defendant  on  the  contract; 
that  subsequent  to  making  the  foregoing  contract  and  perform- 
ing the  deeds  aforesaid,  and  the  pa3anent  of  said  $250  to  plain- 
tiff by  defendant,  Leslie  A.  Porter,  to  wit,  on  or  about  the 
day  of  March,  1904,  plaintiff  and  Leslie  A.  Porter  modi- 
fied their  former  agreement,  and  entered  into  another  agree- 
ment wherein  said  Leslie  A.  Porter  agreed  to  execute  and 
deliver  to  plaintiff,  in  full  payment  of  said  balance  of  $1,250 
due  plaintiff  from  defendant  for  procuring  said  deeds,  a 
good  and  sufficient  warranty  deed  to  certain  lands  in  Nez 
Perce  county,  covering  about  three  and  one-half  acres;  that 
such  lands  were  surveyed  by  the  county  surveyor  of  Nez  Perce 
county  at  the  instance  of  defendant  Leslie  A.  Porter,  and 
defendants  executed  their  deed  to  said  premises  to  plaintiff 
for  the  consideration  of  the  said  sum  of  $1,250  balance  due 
on  the  original  contract,  and  put  plaintiff  in  the  quiet  and 
peaceful  possession  thereof;  that  at  the  time  of  making  said 
subsequent  agreement,  survey  and  deed,  the  premises  were 
occupied  by  one  Miss  Bashor,  as  tenant,  who  paid  the  rental 
to  defendant,  Leslie  A.  Porter,  who  turned  the  same  over  to 
plaintiff;  that  defendant,  Leslie  A.  Porter,  has  refused,  and 
still  refuses,  to  deliver  said  deed  to  plaintiff,  although  the 
full  purchase  price  of  said  premises  has  been  paid  by  plain- 
tiff, and  plaintiff  put  into  possession  of  said  premises,  and  the 
delivery  of  said  deed  requested  by  plai^tiff  of  defendant 
L.  A.  Porter;  that  Lolo  C.  Porter  is  the  wife  of  Leslie  A. 
Porter.  The  prayer  is  that  defendants  be  ordered  and  ad- 
judged to  deliver  to  plaintiff  the  deed  they  executed  and 
agreed  to  deliver,  and  if  they  have  otherwise  disposed  of  the 
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property  or  encumbered  the  same,  that  plaintiff  have  judg- 
ment against  defendants  for  the  sum  of  $1,250. 

The  defendants  answered  this  amended  complaint  and  de- 
nied the  original  contract  set  out  in  the  complaint;  also  that 
plaintiff  procured  the  deeds  as  alleged  in  the  complaint,  and 
deny  generally  all  the  allegations  of  the  complaint  excepting 
the  allegation  that  Leslie  A.  Porter  and  Lolo  C.  Porter  are 
husband  and  wife.  For  a  further  defense  defendants  av^ 
that  on  or  about  the  tenth  day  of  March,  1903,  plaintiff  repre- 
sented to  defendant  that  he  had  powers  of  attorney  from  all 
the  heirs  having  any  property  rights  or  interest  in  the  prop- 
erty in  Asotin  county,  Washington,  for  which  plaintiff  al- 
leges that  he  procured  the  deeds;  that  the  plaintiff  did  not 
have  such  power  of  attorney,  and  could  not  have  procured 
such  title  to  said  lands,  and  did  not  know  the  persons  in  whom 
the  title  was  vested,  and  did  not,  and  could  not,  procure  the 
title  therefor  to  said  land,  or  any  part  thereof,  except  the 
title  and  interest  of  one  Nora  Hart,  an  undivided  one-twelfth 
interest  in  and  to  said  land,  and  the  right,  title  and  interest  of 
all  other  persons  owning  the  remaining  eleven-twelfths  interest 
the  plaintiff  never  did  procure  for  defendant,  and  defend- 
ant lost  nearly  all  the  other  interests,  and  was  obliged  to  sell 
out  and  dispose  of  the  interests  that  he  had  secured  in  and  to 
said  land,  which  was  too  inconsiderable  for  any  use  what- 
ever, and  because  he  could  not  procure  the  other  interests 
which  the  said  plaintiff  had  agreed  to  procure  for  him,  and 
which  he  did  not,  and  never  could,  procure;  that  plaintiff 
never  had  any  power  of  attorney  whatever  from  the  heirs 
owning  a  larger  portion  of  the  interest  in  said  land,  and  was 
never  in  any  position  to  deal  with  them  in  any  way  whatever 
and  other  interests,  to  wit,  the  interest  of  Cora  Jackson  nee- 
Cora  McBeam,  for  which  he  claimed  to  have  a  power  of  at- 
torney to  act,  has  been  conveyed  and  disposed  of  by  said  Cora 
Jackson  and  William  Jackson,  her  husband,  prior  to  said 
plaintiff  having  any  authority  whatever  to  convey  or  to  deal 
with  the  same.  .  It  is  then  averred  that  defendant  has  been 
damaged  in  the  loss  of  said  property,  and  by  virtue  of  the 
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representations  and  inability  of  said  plaintiff  to  secure  for 
him  and  convey  said  property  to  defendant  in  the  sum  of 
$5,000,  for  which  amount  he  demands  judgment. 

Plaintiff  answered  the  separate  defense  of  defendants  by 
denying  each  and  all  of  the  averments  thereof.     Defendant, 
Leslie  A.  Porter,  filed  his  cross-complaint  in  which  it  is  alleged 
that  he  is  the  owner  and  ^u  titled  to  the  immediate  possession 
of  the  three  and  one-half  acres  of  land  in  dispute,  and  alleg- 
ing that  on  or  about  the  twenty-second  day  of  August,  1904, 
plaintiff,  without  any  right,  title  or  authority,  entered  into 
and  upon  said  land  and  ejected  his  tenant,  Miss  Sadie  Bashor, 
and  cross-plaintiff,  and  ever  since  has  by  force  and  threats 
excluded  and  kept  off  from  said  land  cross-plaintiff,  and 
since  last-mentioned  date  has  taken  from  said  place  all  of  the 
fruits  and  products  grown  thereon,  the  rents,  issues  and  profits 
thereof,  without  any  right,  title  or  authority,  to  the  damage  of 
cross-plaintiff  in  the  sum  of  $50,  for  which  amount  he  de- 
mands payment  and  for  the  immediate  possession  of  said 
premises.     All  of  the  allegations  of  this  cross-complaint  are 
denied  by  plaintiff,  and  he  avers  that  he  has  fully  paid  de- 
fendant Porter  therefor,  and  was  put  into  possession  thereof 
by  said  defendant,  and  is  now  in  such  possession  by  reason 
thereof  and  no  other. 

A  jury  was  waived  and  trial  to  the  court,  judgment  for 
plaintiff  entered  and  filed '  January  15,  1906.  The  court 
found  that  the  contract  as  alleged  in  plaintiff's  complaint  was 
entered  into  by  plaintiff  and  defendant,  Leslie  A.  Porter,  on 
or  about  November  10,  1903 ;  that  in  pursuance  of  such  agree- 
ment plaintiff  procured  the  deeds  and  delivered  them  to  Leslie 
A.  Porter,  and  that  said  Porter  accepted  them,  had  them  filed 
for  record  and  duly  recorded  in  the  office  of  the  recorder  of 
the  county  of  Asotin,  state  of  Washington;  that  only  $250 
of  the  contract  price  has  been  paid,  leaving  a  balance  due 
from  defendants  to  plaintiff  of  $1,250;  that  subsequent  to 
procuring  said  deeds  and  delivery  of  same  by  plaintiff  to 
defendant  and  the  pa}'ment  of  said  $250,  to  wit,  on  or  about 
January  28,  1904,  plaintiff  and  defendant,  Leslie  A.  Porter, 
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entered  into  another  and  second  agreement,  wherein  and 
whereby  said  defendant  agreed  to  and  promised  to  execute  and 
deliver  to  plaintiff,  in  full  payment  of  said  balance  of  $1,250 
due  plaintiff  for  procuring  said  deeds,  a  good  and  sufficient 
warranty  deed  to  certain  lands  in  Nez  Perce  county,  Idaho, 
plaintiff  agreeing  to  accept,  in  full  payment  of  $1,250,  the 
same  lands,  which  second  agreement  was  evidenced  by  a  mem- 
orandum in  writing  and  signed  and  acknowledged  by  said 
defendants,  and  is  a  warranty  deed  to  said  premises,  and 
contains  the  terms  of  said  agreements  and  a  correct  description 
of  the  property  agreed  to  be  so  conveyed.  The  findings  con- 
tain a  fuU  copy  of  the  deed  which  is  the  ordinary  form  of 
warranty.  When  the  plaintiff  had  concluded  his  evidence, 
defendants  moved  for  a  new  trial,  alleging  that  ''plaintiff 
had  wholly  failed  to  prove  any  of  the  material  allegations 
alleged  in  the  complaint;  that  the  evidence  affirmatively  shows 
that  the  plaintiff  wrongfully  took  possession  of  the  tract  of 
land  belonging  to  the  defendants,  and  that  no  agreement,  in 
writing  or  otherwise,  had  existed  between  the  plaintiff  and 
defendants  for  the  conveyance  of  the  tract  of  lands,  and 
that  none  of  the  allegations  of  the  complaint  have  been  proven, 
and  that  the  defendants  ask  permission  to  proceed  on  their 
cross-complaint  and  allegations  therein  contained  for  the  poe- 
session  of  the  land."    This  motion  was  overruled. 

Counsel  for  appellant  assigns  a  number  of  errors  occurring 
at  the  trial,  but  in  his  brief  makes  the  following  statement: 
"These  assignments  of  error  may  very  properly  be  discussed 
and  considered  as  one  assignment,  ....  for  the  reason  that 
they  relate  to  the  insufficiency  of  the  evidence  to  sustain  the 
findings  of  fact,  conclusion  of  law  and  decree."  Almost  the 
entire  brief  of  learned  counsel  for  appellant  is  directed  to  a 
discussion  of  the  evidence  and  an  effort  to  show  wherein  it  is 
insufficient  to  support  the  findings  and  judgment  for  specific 
performance.  He  insists  that  his  motion  for  nonsuit  should 
have  been  sustained,  for  the  reason  that  the  evidence  did 
not  support  the  allegations  of  the  complaint,  and  that  he 
should  have  been  permitted  to  submit  his  proof  on  his  cross- 
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oomplaint  for  possession  of  the  premises  in  Nez  Perce  county, 
and   for   damages  for  wrongful  detention.    This  court  very 
recently  decided  that  where  a  motion  for  a  nonsuit  was  inter- 
posed at  the  close  of  the  evidence  for  the  plaintiff,  if  denied, 
and  tlie  defendant  thereafter  offered  evidence  in  defense  he 
waived   his  rights  under  his  motion  unless  renewed  at  the 
dose  of  all  the  evidence.     (Shields  v.  Johnson,  ante,  p.  329, 
85  Pae.  972.) 

It  is  shown  by  the  record  in  this  case  that  defendants 
not  only  offered  proof  in  support  of  their  cross-complaint, 
but  met  the  issue  and  evidence  of  the  plaintiff  as  offered  in 
support  of  his  complaint,  hence  they  fall  under  the  rule  an- 
nounced long  since  in  this  state;  indeed,  it  was  the  rule  before 
we  were  admitted  as  a  state,  and  has  been  followed  down  to 
the  present  time.  The  authorities  are  referred  to  in  Shields 
V.  Johnson,  supra,  not  only  of  this  state,  but  other  jurisdictions 
as  well. 

Counsel  for  appellant  insists  that  ''allegations  of  the  com- 
plaint are  insufficient  to  take  the  case  out  of  the  statute  of 
frauds,  involving  as  they  do  the  titl6  to  real  estate  and  the 
specific  performance  of  a  contract  for  the  conveyance  of  the 
same   from  the   appellants   to   the   respondent."    He  says: 
''This  contract  is  not  based  upon  any  written  instrument  or 
any  promise  whereby  any  part  of  the  consideration  was  paid, 
or  any  memorandum  in  writing  signed  by  the  parties  to  the 
action."    It  is  true  that  courts  of  equity  will  not  enforce  a 
contract  for  specific  performance  unless  its  terms  are  plain 
and  unequivocal  and  the  party  seeking  its  performance  is 
without  fault.    With  this  statement  we  will  ascertain  what  is 
shown  by  the  record  before  iis.    It  is  not  disputed  that  ap- 
pellant, Leslie  A.  Porter,  and  respondent  entered  into  a  con- 
'  tract  whereby  respondent  was  to  procure  deeds  to  certain  real 

estate  in  Asotin  county,  Washington,  for  said  appellant,  and 
^'  was  to  receive  $1,500  for  his  services  in  procuring  the  same. 

This  contract  was  a  verbal  one,  but  is  admitted  by  the  plead- 
*  ings,  the  dispute  being  as  to  just  what  respondent  was  to  pro- 

^'  eure  for  appellant,  Leslie  A.  Porter,  appellant  insisting  that 
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the  contract  was  for  all  the  interest  in  the  land  described 
in  the  pleadings,  consisting  of  one  hundred  and  sixty-four 
acres,  and  that  respondent  represented  to  him  that  he  had 
powers  of  attorney  from  all  the  heirs,  and  could  and  would 
procure  good  and  sufficient  warranty  deeds  from  all  of  them. 
On  the  other  hand  respondent  insists  that  he  only  contracted 
to  procure  deeds  from  Cora  Jackson,  Nora  Hart  and  Ellen. 
Winnier.  That  he  procured  such  deeds  and  delivered  them 
to  appellant;  that  he  accepted  them  and  had  them  recorded; 
that  Porter  paid  him  on  such  agreement  the  sum  of  $250; 
that  subsequent  to  the  delivery  of  such  deeds  and  the  pay- 
ment to  him  of  the  $250  respondent  testifies  another  agree- 
ment was  entered  into  by  himself  and  appellant,  Leslie  A. 
Porter,  by  the  terms  of  which  he  was  to  receive  a  good  and 
sufficient  warranty  deed  from  defendants  to  a  small  tract 
of  land  in  Nez  Perce  county,  consisting  of  about  three  and  one- 
half  acres,  with  a  house  and  other  improvements  thereon, 
and  that  he  was  to  accept  such  tract  of  land  in  full  payment 
of  the  balance  of  $1,250  due  him  on  the  original  contract ;  that 
the  land  was  surveyed  ahd  he  was  placed  in  possession  thereof 
by  appellants ;  that  they  executed  and  acknowledged  the  deed 
after  such  survey,  according  to  the  terms  of  the  last  agree- 
ment and  showed  it  to  him.  Again  he  testifies  that  after  the 
land  was  surveyed  Porter  said  to  him:  **Robbins,  here  is 
your  land,  take  it."  He  says  when  Mr.  Porter  submitted 
the  deed  to  him  he  said  if  the  title  was  all  right  he  would  ac- 
cept it;  that  Porter  said:  **  'Robbins,  I  feel  I  ought  to  hold  a 
little  string  over  you ;  I  am  afraid  that  if  I  deliver  this  deed 
to  you,  you  will  sell  that  and  leave  the  country,  and  I  won't 
be  able  to  find  you,  and  I  want  you  because  you  can  procure 
proof  for  me,  and  I  want  to  be  able  to  get  you.'  I  said,  'Mr. 
Porter,  I  paid  for  the  deed  and  I  want  it.'  ...  .  He  says. 
*We  will  put  it  in  escrow.'  I  says,  *No,  you  can't  put  it  in 
escrow  with  me;  that  deed  is  mine.'  "  Mr.  Harry  Harford 
testified  that  at  the  time  the  land  in  question  was  surveyed 
he  was  present  and  Mr.  Porter  said  to  him:  **I  have  agreed 
to  let  Bobbins  have  this  piece  of  land  that  I  am  going  to  let 
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you  have,  but  I  can  give  him  other  land  in  lieu  of  it;  it  don't 
make  any  difference  to  me."  Mr.  Eugene  O'Neill  was  the 
first  witness  called  for  defendants.  He  testified  that  as  at- 
torney for  Mr.  Porter  he  prepared  the  deed  from  the  Porters 
to  Robbins  for  the  tract  of  land  in  dispute.  He  corroborates 
the  evidence  of  Robbins  in  some  particulars.  With  reference 
to  the  deed  to  Robbins  from  the  Porters  he  says  he  prepared 
it ;  says  Porter  left  the  deed  with  him  to  show  to  Mr.  Robbins 
but  not  for  delivery.  There  was  no  escrow  agreement  signed 
by  them.  After  Mr.  Robbins  had  examined  the  deed  he  after- 
ward came  and  demanded  the  deed  but  its  delivery  was  re- 
fused. 

Appellant  Leslie  A.  Porter  testified.  He  insists  that  his 
first  agreement  with  Robbins  was  that  Robbins  was  to  get 
a  deed  from  all  the  heirs  of  the  Timothy  estate  for  which 
he  would  pay  $3,000,  and  that  the  heirs  named  by  Robbins 
were  Cora  Jackson,  Ellen  Winnier  and  Nora  Hart.  The  next 
day  he  met  Robbins  and  told  him  that  he  had  a  memorandum 
that  John  Silcott  had  given  him,  showing  that  Maggie 
Timothy  was  an  heir  to  the  Timothy  estate;  that  Robbins 
assured  him  that  Maggie  Timothy  was  not  an  heir  and  that 
the  others  named  were  all  the  heirs  to  said  estate.  He  admits 
that  the  deed  was  executed  according  to  a  subsequent  agree- 
ment as  testified  to  by  Robbins,  and  Bays  it  was  to  be  placed 
in  escrow  and  not  delivered  until  Robbins  complied  with 
iill  his'  part  of  both  contracts.  In  rebuttal  Robbins  positively 
denied  the  statement  of  Porter  with  reference  to  the  escrow 
agreement,  and  in  fact  all  of  his  testimony  excepting  wherein 
it  corroborated  or  tended  to  corroborate  his  own.  It  will  be 
seen  that  the  record  is  bristling  with  denials  and  contradic- 
tions on  the  part  of  both  Robbins  and  Porter.  It  is  conceded 
by  Porter  that  he  entered  into  the  two  contracts  set  out  in 
the  complaint ;  that  he  wanted  to  purchase  the  Timothy  land  j 
that  the  consideration  was  agreed  upon  and  $250  paid  on  it ; 
that  after  the  second  agreement  the  land  was  surveyed  by 
the  county  surveyor,  but  that  he  did  not  employ  him  to  do  such 
work.     The  surveyor  says  both  Robbins  and  Porter  spoke  to 
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him  about  making  the  survey,  but  he  does  not  remember 
which  was  the  first  to  speak  to  him  about  it.  It  is  a  matter 
of  little  importance  who  first  spoke  to  the  county  surveyor 
or  asked  him  to  do  the  work.  It  is  enough  if  he  did  it — 
and  that  fact  is  not  disputed — and  the  parties  in  interest  were 
satisfied  with  the  result  of  his  labors.  It  is  shown  that  the 
Porters  afterward  executed  their  deed  to  Bobbins  in  con- 
formity with  the  surveyor's  report,  and  left  it  with  !^r. 
O'Neill  to  submit  to  Bobbins.  O'Neill  did  so,  and  Bobbins 
afterward  demanded  possession  of  the  deed  from  O'Neill, 
which,  at  the  instance  of  Leslie  A.  Porter,  was  refused. 

This  court  has  recently  held  that  contracts  of  the  character 
set  out  in  the  complaint  in  this  action  will  be  enforced  without 
regard  to  the  rule  that  requires  a  plaintiff  who  seeks  to  es- 
tablish a  trust  in  real  property  to  make  out  his  case  ''clearly 
and  satisfactorily  beyond  a  reasonable  doubt."  The  old  rule 
requiring  such  proof  has  been  relaxed  by  the  modem  deci- 
sions and  especially  by  this  court.  In  Morrow  v,  Mathews,  10 
Idaho,  423,  79  Pac.  196,  Mr.  Justice  Ailshie  has  very  ably  dis- 
cussed the  old  as  well  as  the  new  rule  governing  this  class  of 
cases,  and  the  authorities  on  both  sides  of  the  question  are  col- 
lected and  discussed. 

After  carefully  considering  the  evidence  in  this  case,  we 
think  the  findings  of  fact  by  the  court  were  fully  justified. 
Counsel  for  appellant  insists  that  the  complaint  does  not  sup- 
port the  judgment.  We  cannot  agree  with  this  contention. 
It  occurs  to  us  that  the  amended  complaint  upon  which  the 
case  was  tried  was  full  and  complete,  and  that  the  judg- 
ment should  be  sustained,  and  it  is  so  ordered,  with  costs  to 
respondent. 

Ailshie,  J.,  and  Sullivan,  J.,  concur. 

STOCKSLAGER,  C.  J.— Since  writing  this  opinion  coun- 
sel for  appellant  calls  our  attention  to  a  recent  decision  of  the 
supreme  court  of  the  United  States,  entitled  Oscar  D.  Ealsell 
et  al.  V.  Wm.  Renfrew  and  B.  J,  Edwards,  202  U.  S.  287,  60 
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L.  ed.  1032,  26  Sup.  Ct.  Rep.  610.  We  have  examined  this 
case,  and  the  facts  are  quite  different.  In  the  above  cas«? 
there  was  no  part  performance  of  any  contract,  so  says  the 
court.  In  the  case  at  bar  it  is  shown  that  certain  ends  were 
obtained  under  the  original  contract  which  was  afterward 
merged  into  a  new  contract  as  found  by  the  trial  court,  the 
original  contract  and  the  procurement  of  certain  deeds  under 
it,  is  considered  by  appellants,  the  entire  dispute  being  with 
reference  to  that  contract  as  to  who  the  heirs  of  the  Timothy 
estate  were.  It  is  also  shown  that  the  land  in  dispute  was 
surveyed  for  respondent,  and  that  appellants  executed  their 
deed  for  such  land  to  respondent. 


(December  14,  1906.) 

In  re  FRANK  NEIL. 

[87  Pac.  881.] 

Criminal  Law — Appeal — Stay  of  Pboceedings — Certificatb  Of 
Probable  Cause — Notice  op  Heabino — Supreme  Court  Rule — 
Meaning  op  "Probable  Cause." 

1.  Paragraph  3  of  rule  27  of  the  rules  of  the  supreme  court 
requires  that  one  who  applies  to  a  justice  of  the  supreme  court  for 
a  certificate  of  probable  cause  under  section  8048,  Revised  Statutes, 
shall  have  first  made  application  to  the  district  judge  who  tried 
the  case,  or  show  good  reason  whj  he  has  failed  to  do  so,  and 
shall  give  ^yb  days*  notice  to  the  county  attorney  or  attorney  gen- 
eral of  his  intention  to  make  such  application. 
,  2.  The  phrase  "probable  cause  for  the  appeal,"  used  in  sec- 
tion 8048,  Revised  Statutes,  does  not  mean  that  there  is  probable 
reason  to  suppose  the  judgment  will  be  reversed,  but  rather  means 
that  the  appellant  has  assigned  or  specified  grounds  on  which  he 
expects  to  rely  that  are  open  to  doubt  or  honest  difference  of 
opinion,  and  over  which  rational,  reasonable  and  honest  discussion 
may  arise — that  the  appeal  must  present  some  debatable  question 
and  is  not  merely  frivolous  and  vexatious. 

3.  The   right  of  appeal  by  a  defendant   in  a   criminal   case  is 
absolute,  and  in  no  respect  dependent  on  his  guilt  or  innocence,  and 
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where  he  is  availing  himself  of  this  remedy  with  any  degree  of 
good  faith  and  not  as  a  pretext  for  delaj,  it  would  be  manifestlr 
unjust  to  inflict  upon  him  the  punishment  while  he  is  having  th» 
validity  of  the  judgment  judicially  determined. 

4.  The  right  of  admission  to  bail  after  conviction  of  a  felony 
does  not  necessarily  follow  the  right  to  have  a  certificate  of  proba- 
ble cause  issue. 

(Syllabus  by  the  court.) 

OEIQINAL  application  made  at  chambers  for  a  certificate 
of  probable  cause  under  section  8048,  Revised  Statutes.  Cer- 
tificate granted  and  order  approved  by  the  court. 

John  A.  Bagley,  for  Appellant 

J.  J.  Quheen,  Attorney  General,  and  Edwin  Snow,  for  the 
State. 

AILSHIB,  J. — In  this  matter  an  application  was  made  to 
,Mr.  Justice  Sullivan  and  the  writer  hereof  at  chambers,  under 
section  8048,  Revised  Statutes,  for  a  certificate  of  probable 
cause.  After  hearing  the  matter  it  appeared  that  a  certificate 
of  probable  cause  should  issue,  and  it  was  accordingly  granted. 
Since  there  seems  to  be  considerable  uncertainty  and  doubt 
among  the  members  of  the  bar  as  well  as  the  trial  judges 
of  the  state  as  to  the  correct  practice  in  the  matter  of  ap- 
plications for  certificates  of  probable  cause,  and  some  of  the 
trial  judges  appearing  to  have  declined  to  issue  such  cer- 
tificates in  any  case  of  conviction  in  their  respective  courts, 
it  has  appeared  necessary  that  we  file  an  opinion  in  this  case 
announcing  the  rule  of  law  as  well  as  of  practice  to  be  fol- 
lowed in  this  state. 

The  applicant,  Frank  Neil,  was  convicted  and  sentenced  to 
serve  a  term  of  ten  years  in  the  state  penitentiary.  He 
thereupon  moved  for  a  new  trial,  which  was  denied,  and  then 
appealed  to  the  supreme  court  from  the  judgment  and  order. 
He  at  once  applied  to  the  district  judge.  Honorable  Alfred 
Budge,  for  a  certificate  of  probable  cause  under  the  provi- 
sions of  section  8048,  Revised  Statutes,  and  his  application 
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was  denied.  It  appears,  however,  from  the  showing  made  by 
petitioner,  that  the  judge  fixed  the  amount  of  the  bond  that 
defendant  would  be  required  to  give  in  the  event  the  supreme 
court,  or  a  justice  thereof,  should  issue  a  certificate  of  probable 
cause.  The  application  was  made  here  in  conformity  with 
paragraph  3  of  rule  27  of  the  supreme  court,  which  is  as  fol- 
lows: **No  application  made  to  a  justice  of  this  court  under 
section  8048,  Revised  Statutes,  for  a  certificate  of  probable 
cause  will  be  considered  until  the  application  has  first  been 
made  to  the  judge  who  tried  the  case,  or  good  reason  for  a 
failure  to  do  so  shown  by  affidavit,  and  in  such  cases  the  party 
intending  to  apply  for  certificate  sh^U  give  at  least  five  days' 
notice  of  his  intention  to  make  such  application  by  service  of 
notice  thereof  either  upon  the  county  attorney  who  tried 
the  cause  or  the  attorney  general."  The  assistant  attorney 
general  stated  at  the  hearing  that  he  was  of  the  opinion  that 
this  was  a  case  in  which  a  certificate  should  properly  issue, 
and  that  he  would  not  resist  the  application. 

Section  8048  of  the  Revised  Statutes,  under  which  the  ap- 
plication was  made,  provides  as  follows:  "An  appeal  to  the 
supreme  court  from  a  judgment  of  conviction  stays  the  execu- 
tion of  the  judgment  in  all  capital  cases,  and  in  all  other  cases, 
upon  filing  with  the  clerk  of  the  court  in  which  the  conviction 
was  had  a  certificate  of  the  judge  of  such  court,  or  of  a  justice 
of  the  supreme  court,  that,  in  his  opinion,  there  is  probable 
cause  for  the  appeal,  but  not  otherwise."  The  meaning  of 
the  words  ** probable  cause  for  the  appeal"  is  the  evident 
subject  of  dispute  and  controversy  when  such  applications 
are  made  to  the  trial  judges.  The  provision  of  our  statute  is 
the  same  as  section  1243  of  the  Penal  Code  of  California. 
(4  Deering,  1243.)  The  California  statute  has  received  very 
full  and  careful  consideration  by  the  supreme  court  of  that 
state  and  in  Re  Adams,  81  Cal.  163,  22  Pac.  547,  Chief  Jus- 
tice Beatty  has  so  clearly  defined  the  meaning  of  these  words 
that  we  quote  him  at  length  as  follows:  **It  would  seem  that, 
notwithstanding  what  has  been  said  by  this  court  respecting 
this  and  cognate  provisions  of  the  statute,  the  opinion  must 
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obtain  to  some  extent  that  the  expression  'probable  cause  for 
the  appeal'  is  the  equivalent  of  'probable  ground  for  the  re- 
versal of  the  judgment/  and,  consequently,  that  the  superior 
judge  who  has  overruled  the  defendant's  motion  in  arrest  of 
judgment,  or  for  a  new  trial,  cannot,  without  stultifying  him- 
self, grant  a  certificate  of  probable  cause. 

**If  it  were  true  that  there  is  no  probable  cause  for  an 
appeal  except  in  a  case  where  the  judgment  is  probably  er- 
roneous, it  would  necessarily  involve  self-stultification  for  a 
judge,  who  by  denying  a  new  trial  and  pronouncing  sentence 
has  solemnly  aflSrmed  his  belief  in  the  validity  of  the  judg- 
ment, to  make  a  certificate  implying  that  in  his  opinion  the 
judgment  ought  to  be  reversed. 

**The  palpable  absurdity  of  such  a  proceeding  sufficiently 
demonstrates  that  the  legislature  could  never  have  intended 
to  require  it — demonstrates,  in  other  words,  that  the  cer- 
tificate which  the  superior  judges  are  required  to  grant 
in  proper  cases  cannot  have  the  meaning  supposed. 

''What,  then,  is  meant  by  the  expression  'probable  cause 
for  the  appear  t 

"We  answer,  as  we  have  answered  heretofore,  it  means 
only  that  there  is  presented  a  case  that  is  debatable;  a  case 
that  is  not  clearly  and  palpably  frivolous  and  vexatious; 
a  case  upon  which  there  may  be  an  honest  difference  of  opin- 
ion. {People  V.  Valencia,  45  Cal.  305;  Ex  parte  Hoge,  4S 
Cal.  6.) 

' '  This  is  all  that  is  required.  It  matters  not  that  the  judge 
before  whom  the  prisoner  has  been  tried  may  be  satisfied  that 
his  conviction  is  in  every  respect  regular  and  valid  (which, 
indeed,  must  always  be  the  case  before  there  can  arise  any 
necessity  for  an  appeal) ;  he  is,  nevertheless,  bound  to  grant  a 
certificate  of  probable  cause,  and  stay  the  execution  pending 
the  appeal,  unless  the  case  is  so  clear  as  to  admit  of  no  rational 
doubt  or  serious  discussion." 

If,  as  intimated  by  the  California  court,  the  issuance  of  a 
certificate  of  probable  cause  were  equivalent  to  saying  that  the 
judgment  will  probably  be  reversed,  the  statute  authorizing 
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such  a  certificate  would  become  entirely  meaningless  and  use- 
less. If  a  trial  judge  believes  that  there  is  any  reason  why 
the  judgment  should  be  reversed  or  a  new  trial  granted,  it 
is  made  his  duty  to  grant  a  new  trial  without  entailing  upon 
the  defendant  the  necessity,  burden  and  expense  of  an  appeal. 
The  fact  that  he  denies  a  new  trial  is  of  itself  a  judicial  de- 
termination, so  far  as  his  court  is  concerned,  that  there  ex- 
ists no  good  reason  why  the  judgment  should  be  reversed  or 
a  new  trial  granted.  But  section  8048  has  no  reference  to 
such  a  condition  either  in  point  of  law  or  fact.  That  statute 
must  undoubtedly  mean  that  if  the  appellant  has  assigned 
any  error  or  specified  any  ground  on  which  he  expects  to  •rely 
on  appeal  concerning  which  a  doubt  may  exist,  or  over  which 
an  honest  difference  or  a  reasonable  discussion  may  arise, 
then  and  in  that  case  a  certificate  should  issue.  The  trial 
judge  must  of  necessity  in  every  case  believe  that  the  verdict 
and  judgment  will  be  sustained ;  otherwise  he  would  set  them 
aside  and  grant  a  new  trial.  On  the  other  hand,  where  it  is 
clearly  evident  that  the  appeal  is  frivolous,  as,  for  example, 
where  the  appellant  has  assigned  no  error  and  specified  no 
ground  recognized  by  law  for  granting  a  new  trial,  or  in  arrest 
of  judgment,  a  certificate  should  not  issue.  In  such  case 
there  would  be  no  question  presented  over  which  an  honest 
and  fair  difference  of  opinion  could  arise  as  to  its  merits. 
Another  reason  suggests  itself  in  this  connection.  Both  the 
constitution  and  statute  guarantee  to  him  the  right  of  appeal 
from  any  judgment  of  conviction  rendered  and  entered 
against  him.  (Const.,  art.  5,  sec.  9;  Rev.  Stats.,  sec.  8042.) 
This  right  of  appeal  is  in  no  respect  dependent  upon  the  guilt 
or  innocence  of  the  defendant.  One  guilty  beyond  all  ques- 
tion of  doubt  is  guaranteed  the  same  right  of  appeal  as  if  he 
were  absolutely  innocent.  If  innocent,  and  he  should  appeal 
and  his  innocence  be  finally  established,  it  would  be  a  grave 
and  manifest  injustice  to  have  inflicted  upon  him  the  pun- 
ishment prescribed  by  the  judgment  during  the  very  time  that 
he  was  prosecuting  his  appeal  and  establishing  his  innocence. 
On  the  contrary,  even  if  he  is  guilty  beyond  the  question  of  a 
Idaho,  Vol.  12—48 
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doubt,  the  state  can  suffer  no  injury  on  account  of  the  execu- 
tion of  the  judgment  having  been  stayed,  pending  the  final 
determination  of  his  case  on  appeal.  If  not  admitted  to  bail, 
he  is  in  the  meanwhile  held  in  custody  of  the  sheriff  of  the 
county  where  he  committed  the  offense,  and  the  term  of  his 
punishment  will  begin  to  run  from  the  final  determination  of 
his  case  and  his  surrender  to  the  warden  of  the  penitentiary. 
In  the  meanwhile  he  will  have  served  in  the  county  jail  during 
the  period  his  appeal  has  been  pending,  and  he  will  still  have 
to  serve  the  full  period  of  his  sentence.  The  idea  seems  to 
have  prevailed  in  some  degree,  without  any  foundation  in  law 
thefefor,  that  the  issuance  of  a  certificate  of  probable  cause 
carries  with  it,  as  a  matter  of  course,  the  admission  to  bail. 
This  notion  is  entirely  erroneous.  The  admission  to  bail  is  a 
matter  entirely  separate  and  independent  from  the  issuance  of 
a  certificate  of  probable  cause.  While  the  defendant  could 
not  be  admitted. to  bail  prior  to  the  issuance  of  such  a  cer- 
tificate, on  the  other  hand,  a  certificate  may  and  should  prop- 
erly issue  in  many  cases  where  the  defendant  should  not  be  ad- 
mitted to  bail.  (Rev.  Stats.,  sec.  8104.)  Indeed,  it  is  true 
that  in  many  cases  that  have  come  to  this  court,  certificates  of 
probable  cause  have  been  granted  and  the  defendant  has  been 
refused  admission  to  bail.  In  such  cases  he  is  held  in  custody 
in  the  county  jail  until  his  case  is  finally  determined  on  ap- 
peal. In  those  instances  the  defendant  takes  his  chances  of 
having  to  serve  that  period  in  the  county  jail  in  addition 
to  and  over  and  above  the  period  designated  in  the  sentence 
and  judgment  against  him.  If  he  has  not  reasonable  hopes 
of  securing  a  reversal  of  the  judgment,  he  wiU  seldom  take 
the  chances  of  procuring  such  a  certificate.  As  touching  the 
various  phases  of  this  matter,  see  People  v.  Lane,  96  Cal.  596, 
31  Pac.  580;  People  v.  Purrant,  119  Cal.  54,  50  Pac.  1070; 
People  V.  Gallanar,  144  Cal.  656,  79  Pac.  378. 

This  matter  has  been  considered  by  the  court  sitting  with 
a  full  bench,  and  is  fully  concurred  in  by  Chief  Justice  Stocks- 
lager  and  Justice  Sullivan. 


Dec.  1906.]  Heckman  v.  Espby.  755 

Argument  for  Respondent. 


(December  15,  1906.) 

MARTIN  HECKMAN  et  al.,  Appellants,  v.  B.  B.  BSPBT, 

Bespondent 

[88  Pae.  80.] 

Pbospegtino  Partnibshif — Insufficiency  or  Evidknob — Substantial 
Conflict— Newly  Bisoovebxd   Evidence — Cumulativb  and  Ooa- 

BOBORATIVE — DISCRETION   OF   TRIAL  Ck)URT. 

1.  Where  there  is  a  substantial  confliet  in  the  eTidenee,  th? 
findings  of  the  trial  court  will  not  be  disturbed. 

2.  The  granting  of  a  new  trial  is  largely  in  the  discretion  of  the 
trial  court,  and  when  based  on  affidavits  of  newly  discovered  evi- 
dence that  are  only  corroborative  and  cumulative  of  the  evi- 
dence introduced  on  the  trial,  the  decision  of  the  court  on  the 
motion  for  a  new  trial  will  not  be  disturbed. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Idaho  County.    Hon.  Edgar  C.  Steele,  Judge. 

Action  to  establish  prospecting  partnership.  Judgment  for 
defendant.    Affirmed, 

Forney  &  Moore,  for  Appellants,  cite  no  authorities^ 

Scales  &  Taylor,  for  Bespondent. 

Where  evidence  is  conflicting,  and  the  lower  court  has 
decided  such  conflicting  issues  of  fact,  the  appellate  court 
will  not  disturb  the  findings  of  the  lower  court;  the  courts 
of  all  the  states  are  in  accord  on  this  doctrine ;  and  this  court 
has  repeatedly  so  held.  {Deeds  v.  Stephens,  10  Idaho,  332, 
79  Pac.  77;  Bobertsan  v,  Moore,  10  Idaho,  115,  77  Pac.  218; 
Abbott  v.  Reedy,  9  Idaho,  577,  75  Pac.  764 ;  Cowden  v.  Finney, 
9  Idaho,  619,  75  Pac.  765;  Cowden  v.  MUls,  9  Idaho,  626,  75 
Pac.  766.) 

On  verdict  on  conflicting  evidence,  see  Simpson  v.  Reming- 
ton, 6  Idaho,  681,  59  Pac.  360;  Bonner  v.  Powell,  7  Idaho,  104, 
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61  Pac.  138;  Kendrick  State  Bank  v.  Northern  Pac,  By.  Co., 
10  Idaho,  483,  79  Pac.  457;  Spencer  v.  Morgan,  10  Idaho,  542, 
79  Pac.  459;  Gumaer  v.  White  Pine  Lumber  Co.,  11  Idaho. 
591,  83  Pac.  771;  Turmes  v.  Kiesner  (Idaho),  85  Pac.  212. 

The  appellate  court  will  give  the  finding  of  the  trial  court 
the  most  liberal  construction  the  language  will  permit,  to 
sustain  a  judgment  found  therein.  {Eastwood  v.  Standard 
Mines  etc.  Co.,  11  Idaho,  195,  81  Pac.  382.) 

The  measure  of  evidence  required  to  enforce  a  trust  in 
mining  claims  under  a  parol  agreement  is  laid  down  by  this 
court  in  Morrow  v.  Matthew,  10  Idaho,  423,  79  Pac.  196; 
and  the  evidence  in  such  case  must  be  clear  and  satisfactory' ; 
and  the  court  in  that  case  say  on  page  201:  "Evidence  en- 
tirely clear  and  convincing  to  the  trial  court,  who  saw  and 
heard  the  witnesses,  might,  when  in  cold  type  upon  the  record, 
leave  doubts  in  the  minds  of  the  members  of  the  appellate 
court ;  but  I  do  not  think  they  should  reverse  the  judgment  on 
such  grounds."  An  application  for  a  new  trial  for  newly 
discovered  evidence  is  regarded  with  suspicion.  (14  Ency. 
of  PI.  &  Pr.  790  et  seq.) 

Where  the  issue  upon  a  petition  for  a  new  trial  on  the 
grounds  of  newly  discovered  evidence  is  tried  by  the  court, 
and  there  is  evidence  to  support  the  finding  of  the  court,  the 
appellate  court  will  not  disturb  the  finding  upon  the  weight 
of  the  evidence.  {Richardson  v.  Penny,  14  Okla.  591,  78  Pac. 
320.)  Action  of  trial  court  on  a  motion  for  a  new  trial,  on 
ground  of  newly  discovered  evidence,  or  insufficiency  of  evi- 
dence, will  not  be  disturbed  on  appeal,  unless  there  was  abuse 
of  discretionary  power.  {Case  v.  Cramer  (Mont.),  85  Pac. 
878;  In  re  Colbert's  Estate,  31  Mont.  461,  107  Am.  St.  Rep. 
439,  78  Pac.  981,  80  Pac.  248;  People  v.  De  Masters,  109  Cal. 
607,  42  Pac.  236.) 

Before  a  new  trial  for  newly  discovered  evidence,  there 
must  be  a  clear  showing  that  by  reasonable  diligence  it  could 
not  have  been  procured  before  the  trial.  {Cudahy  Packing 
Co.  V.  Hayes  (Kan.),  85  Pac.  811;  In  re  Colbert's  Estate, 
31  Mont.  461,  107  Am.  St.  Rep.  439,  78  Pac.  781,  80  Pac.  248; 
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Fleisheim  Mer.  Co.  v.  Gillespie,  14  Okla.  143,  77  Pac.  183; 
Armstrong  v.  Aragon  (N.  Mex.),  79  Pac.  291.) 

Newly  discovered  evidence,  which  is  merely  ciuntilative  on 
part  of  the  case,  is  not  ground  for  new  trial.  {Shannon  v. 
City  of  Tacoma,  41  Wash.  220,  83  Pac.  186 ;  State  v.  Lackey, 
72  Kan.  95,  82  Pac.  527.) 

Cumulative  evidence  is  not  sufficient.  {Patterson  v.  San 
Francisco  etc.  Ry.  Co.,  147  Cal.  178,  81  Pac.  531;  Wood  v. 
Movlton,  146  Cal.  317,  80  Pac.  92,  and  cases  there  cited.) 

The  last  case  cited  lays  down  the  additional  proposition  that 
evidence  merely  designed  to  contradict  witnesses  13  also  not 
sufficient. 

**  Motion  for  new  trial  on  newly  discovered  evidence  is  not 
to  be  granted  unless  the  evidence  makes  it  clearly  probable 
that  it  will  produce  a  different  result  on  the  retrial."  {In  re 
Colbert's  Estate,  31  Mont.  461,  107  Am.  St.  Rep.  439,  78  Pac. 
981,  80  Pac.  248;  State  v.  Hay  worth,  26  Utah,  310,  73  Pac. 
413.)  We  also  cite  the  following  Idaho  cases  on  the  above 
propositions :  People  v.  Biles,  2  Idaho,  114,  6  Pac.  120 ;  State 
V.  Hardy,  4  Idaho,  478,  42  Pac.  507;  State  v.  Davis,  6  Idaho, 
159,  53  Pac.  618;Knollin  v.  Jones,  7  Idaho,  466,  63  Pac.  638. 

SULLIVAN,  J. — This  suit  was  brought  to  recover  a  two- 
thirds  interest  in  the  South  Fork,  Nos.  2  and  3  mining  claims, 
situate  in  Elk  City  mining  district,  Idaho  county,  and  for  an 
accounting  by  the  respondent  for  the  ore  extracted  from  said 
claims.  It  was  alleged  and  claimed  by  appellants  that  a  pros- 
pecting partnership  for  the  location  of  mining  claims  was 
entered  into  between  appellants  and  the  respondent,  and  that 
during  the  existence  of  that  partnership  said  mining  claims 
were  located.  The  cause  was  tried  by  the  court  without  a 
jury  and  judgment  was  entered  against  the  appellants  and  in 
favor  of  the  respondent.  Motion  for  a  new  trial  was  made, 
and  the  grounds  for  such  motion  were  insufficiency  of  the  evi- 
dence to  support  the  findings  of  the  court  and  newly  dis- 
covered evidence.    Said  motion  was  overruled,  and  the  appeal 
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•is  from  the  judgment  and  the  order  overruling  the  motion 
for  a  new  trial. 

Only  two  questions  are  presented  on  this  appeal,  and  the 
first  is  the  insufficiency  of  the  evidence  to  support  the  find- 
ings of  the  court,  and  the  second  whether  the  court  erred 
in  overruling  the  motion  for  a  new  trial  on  the  ground  of 
aewly  discovered  evidence.  We  have  gone  through  the  evi- 
dence very  carefully  and  we  find  that  there  is  a  substantial 
conflict  in  it.  That  being  true,  the  well-established  rule  ap- 
plies that  where  there  is  a  substantial  conflict  in  the  evidence, 
the  appellate  court  will  not  reverse  the  judgment  of  the  trial 
court.  The  affidavits  of  newly  discovered  evidence  are  mostly 
cumulative  and  corroborative,  and  we  are  unable  to  see  that 
the  court  abused  its  discretion  in  denying  a  new  trial  on  the 
trround  of  newly  discovered  evidence. 

The  judgment  nuist,  therefore,  be  affirmed,  and  it  is  so  or- 
dered.    Costs  are  awarded  to  the  respondent. 

Stockslager,  C.  J.,  and  Ailshie,  J.,  concur. 


(December  20,  1006.) 


KOOTENAI  COUNTY,  Appellant,  v.  LOUIS    T.  DITTE- 
MORE,  Respondent. 

[88  Pac.  232.] 

COUNTT    AS    PlAINTIPP — BlOHT    OF    APPEAL— COUNTT    COMMISSIONERS— 

Collaterally  Attacked. 

1,  The  provisions  of  section  1776,  of  the  Revised  Statutes,  m 
amended  by  act  of  February  14,  1899  (Sess.  Laws,  p.  248),  prr>- 
vide  only  for  appeals  taken  by  persons  aggrieved  or  by  taximyere, 
and  do  not  include  the  county  itself  in  taking  an  appeal  from  an 
action  or  order  of  its  own  board  of  commissioners. 
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Argument  for  Bespondent. 

2.  An  order  made  hj  the  board  of  commissioners  allowing  on>j- 
of  its  own  members  compensation  to  which  he  is  not  entitled  by 
law  is  void  for  want  of  jurisdiction,  and  maj  be  collaterally  at* 
tacked. 

(Syllabus  bj  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial  Dis- 
trict for  Kootenai  County.     Hon.  Ralph  T.  Morgan,  Judge. 

Action  to  recover  illegal  compensation  allowed  by  the  board 
of  county  commissioners  to  one  of  its  own  members.  Demur- 
rer to  complaint  sustained  and  judgment  of  dismissal  entered. 
Judgment  reversed. 

Ezra  R.  Whitla,  for  Appellant. 

In  McNutt  V.  Lemhi  County  (Idaho),  84  Pac.  1054,  this 
court  laid  down  the  very  positive  rule  that  **  section  1776,  Re- 
vised Statutes,  as  amended  by  act  of  February  14,  1899  (Laws 
1899,  p.  248),  provided  the  right  of  appeal  only  for  persons 
and  taxpaj'^ers,  and  does  not  contemplate  the  county  itself 
as  a  municipal  corporation  taking  an  appeal  from  an  action 
or  orders  of  its  own  board  of  commissioners." 

In  a  case  such  as  the  one  at  bar,  appeal  is  not  the  only 
remedy,  but  a  direct  action  may  be  maintained  by  the  county 
to  recover  back  the  money  wrongfully  paid.  {Fremont 
County  V.  Brandon,  6  Idaho,  482,  56  Pac.  264;  Dunbar  v. 
Board,  5  Idaho,  407,  49  Pac.  409 ;  Ada  County  v.  Gess,  4  Idaho, 
611,  43  Pac.  71.) 

The  orders  of  the  board  of  county  commissioners  ordering 
warrants  drawn  to  themselves  in  excess  of  the  amount  allowed 
by  law  were  void,  and  made  without  jurisdiction,  and  there- 
fore can  be  attacked  collaterally  and  at  any  time.  {Dunbar 
V,  Board,  5  Idaho,  407,  49  Pac.  409 ;  Fremont  County  v.  Bran- 
don, 6  Idaho,  482,  56  Pac.  264.) 

Edwin  McBee,  for  Respondent. 

The  first  ground  raised  by  the  demurrer  is  that  the  court 
has  no  jurisdiction  of  the  subject  matter  of  the  action,  and 
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that  appeal  is  the  exclusive  remedy.  This  contention  is  borne 
out  by  numerous  decisions  of  the  supreme  court  of  this  state. 
{Morgan  v.  Kootenai  Co.,  4  Idaho,  418,  39  Pac.  1118 ;  Picotie 
V.  Watt,  3  Idaho,  447,  31  Pac.  805;  Rogers  v.  Hayes,  3  Idaho, 
597,  32  Pac.  259;  Johnson  v.  Savidge,  11  Idaho,  204,  81  Pac 
616;  School  Dist,  v.  Rice,  11  Idaho,  99,  81  Pac.  155;  Ada  Co. 
V.  Bullen  Bridge  Co.,  5  Idaho,  188,  95  Am.  St.  Rep.  180,  47 
Pac.  818.) 

It  may  be  contended  that  the  case  of  Morgan  v.  Kootenai 
Co.  and  other  earlier  cases  holding  the  same  doctrine  have  been 
reversed  by  the  case  of  Dunbar  v.  Board  of  County  Commis- 
sioners, 5  Idaho,  407,  49  Pac.  409,  and  McNutt  v.  Lemhi  Co., 
ante,  p.  63,  84  Pac.  1054,  but  the  case  of  School  Dist.  v.  Rice, 
supra,  is  a  recent  case,  and  cites  former  cases  holding  to  this 
doctrine  with  approval. 

Boards  of  supervisors  are  a  quasi  judicial  body  so  far  as 
concerns  the  examination  and  settlement  of  accounts  and 
claims  against  a  county;  and  the  allowance  and  settlement 
by  such  boards  are  an  adjudication  of  the  claims,  and  con- 
clusive. (El  Dorado  Co.  v.  Elstiner,  18  Cal.  144;  Colusa  Co. 
V.  De  Jarnett,  55  Cal.  373;  Placer  Co.  v.  Campbell  (Cal.), 
11  Pac.  602;  McFarland  v.  McGowan,  98  Cal.  329,  33  Pac 
113.) 

SULLIVAN,  J. — This  action  was  brought  by  Kootenai 
county  against  the  defendant  Dittemore,  to  recover  money  al- 
leged to  have  been  unlawfully  received  by  him  for  per  diem 
and  expenses  as  county  commissioner  for  the  term  beginning 
January  9,  1899,  and  ending  January  14,  1901.  The  defend- 
ant interposed  a  demurrer  to  the  complaint  on  four  grounds 
as  follows :  1.  That  the  court  had  no  jurisdiction  of  the  sub- 
ject matter  of  the  action ;  2.  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  3.  That  there 
was  another  action  pending  between  the  same  parties  for  the 
same  cause;  and  4.  That  the  complaint  is  ambiguous,  imin- 
telligible  and  uncertain  in  that  it  does  not  allege  any  fact 
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or  facts  showing  that  the  said  defendant  received  any  sum  or 
sums  of  money  in  excess  of  his  legal  per  diem  and  expenses 
incurred  by  him  as  county  commissioner  in  and  for  Kootenai 
county.  Said  demurrer  was  sustained  by  the  court  and  judg- 
ment of  dismissal  entered.  This  appeal  is  from  that  judgment 
of  dismissal. 

While  the  record  does  not  show  upon  what  grounds  the  de- 
murrer was  sustained,  we  think  it  is  conceded  that  it  was 
sustained  upon  the  ground  that  the  court  had  no  jurisdiction, 
as  it  is  contended  that  the  only  remedy  was  by  appeal  from 
the  order  of  the  board  of  county  commissioners  allowing  the 
claim  of  said  defendant.  Section  1776,  Revised  Statutes,  as 
amended  by  act  of  February  14,  1899  (Sess.  Laws,  p.  248), 
provides  that  an  appeal  may  be  taken  from  any  act,  order  or 
proceeding  of  the  board  of  county  commissioners  by  any  per- 
son aggrieved  thereby  or  by  any  taxpayer  of  the  county,  when 
any  demand  is  allowed  against  the  county,  or  when  he  deems 
any  such  act,  order  or  proceeding  illegal  or  prejudicial  to  the 
public  interest. 

Counsel  for  appellant  rely  upon  McNuit  v.  Lemhi  County 
ante,  p.  63,  84  Pac.  1054.  That  case  involved  the  payment  of 
county  warrants  for  the  construction  of  a  road,  which  war- 
rants were  in  excess  of  any  indebtedness  that  the  commis- 
sioners could  legally  incur  under  the  statute.  This  court 
held  in  that  case  that  the  provisions  of  section  1776  provide 
the  right  to  appeal  only  for  persons  and  taxpayers,  and  do  not 
contemplate  the  county  itself  as  a  municipal  corporation  tak- 
ing an  appeal  from  the  actions  or  orders  of  its  own  board  of 
commissioners.  This  court  held  in  Fremont  County  v.  Bran- 
don, 6  Idaho,  482,  50  Pac.  264,  that  an  order  allowing  a  county 
officer  compensation  to  which  he  was  not  entitled  by  law,  made 
by  a  board  of  county  commissioners,  was  void  for  want  of 
jurisdiction,  and  might  be  attacked  collaterally.  As  bearing 
upon  the  question  under  consideration,  see  Dunbar  v.  Board, 
5  Idaho,  407,  49  Pac.  409 ;  Ada  County  v.  Oess,  4  Idaho,  611, 
43  Pac.  71.    Upon  the  authority  of  those  cases,  the  judgment 
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of  the  lower  court  must  be  reversed  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrer  and  to  permit  the 
defendant  to  answer.     Costs  are  awarded  to  the  appellant. 

Ailshie,   J.,   concurs. 

STOCKSLAGER,  C.  J.,  Dissenting.— I  cannot  concur  in  the 
conclusion  reached  by  my  associates  in  this  case.  On  the 
former  decisions  of  the  court  cited  and  discussed  in  the  dis- 
senting opinion  in  McNutt  v,  Lemhi  County,  ante,  p.  63,  84 
Pac.  1054,  I  think  the  judgment  of  the  lower  court  should  be 
affirmed.  I  am  still  unable  to  draw  that  fine  distinction  be- 
tween ** persons  and  taxpaj'-ers  and  the  county  itself"  enun- 
ciated in  this  case  as  well  as  the  McNutt  case.  The  county 
commissioners  are  the  guardians  of  the  county,  and  their  acts 
are  entitled  to  full  faith  and  credit  until  the  contrary  is 
shown.  The  county  attorney  or  any  citizen  may  appeal  from 
any  and  all  orders  made  and  entered  by  the  board.  The 
county  attorney  is  the  legal  adviser  of  the  commissioners,  and 
is  presumed  to  look  after  the  interests  of  the  county  at  all 
times,  and  if  he  finds  any  illegal  orders  made  by  the  board,  it 
is  his  duty  to  appeal,  which  he  may  do  as  a  citizen,  person,  or 
taxpayer. 


(December  21,  1906.) 

ANNA   E.   NELSON,   Plaintiff,   v.    EDGAR   C.   STEELE, 

Judge,  Defendant. 

[88  Pac.  95.] 

Writ  of  Mandate — Return  Thereto — Issues  Made — Jury  Trial — 
Discretion  of  Court — Constitutional  Law — Special  Pro^^'ekd- 
XNOS — Civil   Action — Common    Law. 

1.  Under  the  provisions  of  section  4982,  Revised  Statates,  where 
issues  of  fact  are  made  by  a  return  to  an  alternative  writ  of  man- 
date, neither  of  the  parties  to  the  proceeding  is  entitled  to  a  trial 
of  such  issues  by  a  jury  as  a  matter  of  right,  as  that  is  left  to  the 
sound  discretion  of   the  court. 
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2.  The  proceeding  for  a  writ  of  mandate  under  the  provisiona 
of  the  statute  of  Idaho  is  a  special  proceeding  of  a  civil  nature, 
and  is  not  a  suit  at  common  law  or  a  civil  action,  and  neither  party 
to  such  proceeding  is  entitled  as  a  matter  of  right  to  a  trial  by 
jury. 

3.  The  seventh  amendn^ent  to  the  constitution  of  the  Unitevl 
States  is  not  applicable  to  a  proceeding  to  obtain  a  writ  of  mandate 
under  the  provisions  of  the  statute  of  Idaho. 

4.  Special  proceedings  of  a  civil  nature  provided  for  in  title 
1,  chapter  1,  part  3,  commencing  with  section  4955  of  the  Revised 
Statutes,  are  not  civil  actions  such  as  are  referred  to  in  section 
4020,  Bevised  Statutes. 

5.  The  proceeding  in  the  case  at  bar  is  not  a  suit  at  common 
law  nor  a  civil  action  under  our  code,  but  a  special  proceeding,  and 
the  trial  of  the  questions  of  fact  in  such  proceeding  may,  in  the 
discretion  of  the  court,  be  submitted  to  a  jury. 

(Syllabus  by  the  court.) 

This  is  an  application  in  this  court  for  a  writ  of  mandate 
to  compel  the  district  judge  to  submit  certain  questions  of 
fact  arising  on  the  return  to  an  application  for  a  writ  of 
mandate  to  a  jury.     Writ  is  denied  and  the  case  dismissed. 

Stewart  S.  Denning  and  William  E.  Lee,  for  Plaintiff. 

I.  N.  Smith,  for  Defendant. 

SULLIVAN,  J. — This  is  an  application  for  a  writ  of  man- 
date to  compel  the  judge  of  the  district  court  of  the  second 
judicial  district  of  this  state  to  submit  the  issues  of  fact  made 
by  a  petition  for  a  writ  of  mandate  and  the  return  made  there- 
to to  a  jury.  It  appears  from  the  petition  that  the  village  of 
Kendrick  is  a  municipal  corporation,  duly  organized  and  ex- 
isting under  the  laws  of  the  state  of  Idaho,  and  that  the 
plaintiff,  Anna  E.  Nelson,  was  the  duly  appointed,  qualified 
and  acting  treasurer  of  said  village ;  that  the  village  trustees 
claimed  that  she  did  not  render  an  account  to  the  trustees 
at  the  end  of  each  month  under  oath  showing  the  state  of  the 
treasury  at  the  date  of  said  account  and  the  balance  of  money 
in  the  treasury  as  she  was  required  to  do  by  the  provisions 


Digitized  by 


Google 


764  Nelson  v.   Steele.       [12  Idaho, 

Opinion    of   the    Court — Sullivan,   J. 

of  section  64  of  **An  act  to  provide  for  the  organization,  gov- 
ernment and  powers  of  cities  and  villages,"  approved  Feb- 
ruary 10,  1899,  and  because  of  such  alleged  failure  the  village 
trustees  declared  said  oflBce  vacant  and  filled  the  vacancy  by 
appointment;  thereupon  the  said  Anna  E.  Nelson  refused  to 
deliver  over  to  such  appointee  the  records,  moneys,  etc.,  belong- 
ing to  said  office.  In  that  case,  the  answer  to  the  petition 
put  in  issue  several  of  the  allegations  of  the  petition,  and  es- 
pecially the  one  alleging  that  the  defendant  had  failed  to 
render  a  monthly  account  of  the  condition  of  her  office.  When 
the  matter  came  on  for  hearing  she  demanded  a  jury,  and 
the  judge  refused  to  grant  her  one  and  heard  the  matter  and 
granted  the  peremptory  writ;  thereupon  she  made  applica- 
tion, in  this  proceeding,  to  the  court  for  a  writ  of  mandate, 
directed  to  the  district  judge  to  compel  him  to  submit  the 
questions  of  fact  raised  in  that  proceeding  to  a  jury. 

The  only  question  submitted  for  our  decision  is  whether, 
under  the  provisions  of  section  4982,  Revised  Statutes,  she  is 
entitled,  as  a  matter  of  right,  to  a  jury  trial  in  that  proceed- 
ing.  Said  section  is  as  follows:  ''If  an  answer  be  made  which 
raises  a  question  as  to  a  matter  of  fact  essential  to  the  de 
termination  of  the  motion  and  affecting  the  substantial  rights 
of  the  parties,  and  upon  the  supposed  truth  of  the  allegation 
of  which  the  application  for  the  writ  is  based,  the  court  may, 
in  its  discretion,  order  the  question  to  be  tried  before  a  jury 
and  postpone  the  argument  until  such  trial  can  be  had  and 
the  verdict  certified  to  the  court.  The  question  to  be  tried 
must  be  distinctly  stated  in  the  order  for  trial,  and  the 
county  must  be  designated  in  which  the  same  shall  be  had. 
The  order  may  also  direct  the  jury  to  assess  any  damages 
which  the  applicant  may  have  sustained  in  case  they  find  for 
him.'' 

Counsel  for  plaintiff  cite,  in  support  of  the  contention 
that  plaintiff  is  entitled  to  a  jury  trial  on  the  questions  of  fact 
in  mandamus  proceeding.  Chamberlain  v.  Warburtan,  1  Utah, 
269 ,  State  ex  rel.  McCalla  v.  Turnpike  Co.,  97  Ind.  416,  and 
other  decisions.     The  case  in  1  Utah  was  decided  in  1875, 
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when  Utah  was  a  territory,  and  the  court  seemed  to  rest  that 
decision  upon  the  seventh  amendment  to  the  constitution  of 
the  United  States,  which  provides  that  in  suits  at  common  law. 
where  the  value  in  controversy  shall  exceed  $20  the  right  of 
trial  by  jury  shall  be  preserved,  and  held  that  that  right 
could  not  be  abridged  by  legislation  or  by  the  discretion  of  the 
court  or  judge.  That  proceeding  was  brought  to  compel  the 
appellant  to  deliver  over  to  him  (the  petitioner)  the  papers, 
books  and  records  appertaining  to  the  office  of  the  clerk  of 
the  probate  court  of  Tooele  county,  and  claimed  damages  in 
the  sum  of  $500.  The  court  there  held  that  a  trial  by  jury 
was  a  constitutional  right.  The  Indiana  case,  supra,  was  an 
application  for  a  writ  of  mandate  to  compel  said  turnpike 
company  and  the  officers  thereof  to  transfer  certain  stock 
on  the  books  of  said  corporation  to  the  plaintiff.  The  answer 
to  the  alternative  writ  put  in  issue  certain  facts  which  the 
court  refused  to  submit  to  a  jury  for  trial,  and  under  the  pro- 
visions of  section  1171  of  the  statutes  of  Indiana  the  supreme 
court  held  that  the  plaintiff  was  entitled  to  a  trial  by  jury. 
Said  section  is  as  follows:  '' Whenever  a  return  shall  be  made 
in  such  writ,  issues  of  law  and  fact  may  be  joined ;  and  like 
proceedings  shall  be  had  for  a  trial  of  issues  and  rendering 
judgment  as  in  civil  actions, '  *  and  the  court  stated :  *  *  If ,  there- 
fore, under  our  code,  as  in  this  case,  an  issue  of  fact  is  found 
upon  matters  contained  in  a  return  to  an  alternative  writ  of 
mandate,  it  stands  for  trial  as  an  ordinary  civil  action  in 
which  a  jury  may  be  demanded  by  either  party";  and  held 
that  the  circuit  court  erred  in  overruling  the  relator's  demand 
for  a  jury.  That  case  is  not  in  point,  for  the  reason  that  the 
statute  expressly  provides  that  issues  of  fact  in  such  cases 
must  be  tried  to  a  jury  when  demanded. 

The  case  of  Chumasero  v.  Potts,  2  Mont.  242,  decided  in 
1875,  is  a  well-considered  case,  and  was  decided  during  the 
territorial  days  of  Montana.  It  is  there  held  that  a  proceeding 
in  mandamus  is  not  a  case  at  common  law  or  a  civil  action 
under  the  civil  practice  act  of  that  state,  and  that  a  trial  by 
jury  in  such  proceedings  is  discretionary  with  the  court;  that 
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to  call  that  proceeding  an  action  or  suit  at  law  would  be  a  mis- 
nomer. In  Button  v.  Village  of  Hanover,  42  Ohio  St.  215, 
which  was  an  application  against  the  village  council  of  Han- 
over to  compel  that  body  to  order  an  election  as  required  by 
certain  sections  of  the  statute,  it  was  held  that  the  issue  made 
by  the  answer  was  not  of  right  triable  by  a  jury.  Atherton 
V.  Sherwood,  15  Minn.  221,  2  Am.  Rep.  113,  was  an  application 
for  an  alternative  writ  of  mandate  directed  to  Sherwood,  com- 
manding him  to  deliver  to  the  relator  the  seal,  books,  records, 
papers  and  all  other  things  whatsoever  belonging  to  the  office 
of  the  district  court  clerk  of  Mowers  county,  Minnesota,  or 
show  cause.  The  answer  put  in  issue  certain  facts,  and  the 
court  held  that  the  provisions  of  the  constitution,  article  1, 
section  4,  relating  to  trial  by  jury,  were  not  intended  to,  and 
do  not,  include  proceedings  of  this  nature.  Also,  see  State  v. 
Lake  City,  ^5  Minn.  404.  In  Castle  v.  Lawler,  47  Conn.  340, 
it  was  held  that  the  trial  of  an  issue  of  fact  as  to  the  truth 
of  a  return  to  an  alternative  writ  of  mandamiLS  is  not  required 
by  the  constitution  to  be  before  a  jury ;  and  in  State  v.  Suwan- 
nee, 21  Fla.  1,  it  is  held  that  issues  of  fact  in  mandamus  pro- 
ceedings are  triable  by  the  court  and  not  by  a  jury. 

This  proceeding  is  not  a  civil  action  under  the  provisions  of 
our  statute.  It  is  a  special  proceeding  of  a  civil  nature.  (See 
Rev.  Stats.,  pt.  3,  tit.  1,  c.  1.)  Said  section  4982  provides  that 
the  court  may  in  its  discretion  order  questions  in  this  kind 
of  a  proceeding,  tried  before  a  jury,  thus  leaving  it  to  the 
sound  discretion  of  the  court  whether  the  question  of  fact 
shall  be  tried  by  a  jury  or  not.  While  in  some  of  the  early 
California  cases  it  was  held  that  questions  of  fact  arising  by 
the  answer  in  proceedings  in  mandamus  must  be  submitted 
to  the  jury  if  demanded,  however,  in  Howel  v.  Hogin,  Treas- 
urer, etc,  (Cal.  App.),  84  Pac.  1002,  the  court  held,  under  the 
provisions  of  section  1090  of  the  Code  of  Civil  Procedure 
(which  is  identical  with  our  section  4982),  if  the  answer  in 
the  mandamus  proceeding  raises  a  question  as  to  a  matter  of 
fact  essential  to  the  determination  of  a  motion  for  a  writ  of 
mandate  and  affecting  the  substantial  rights  of  a  party,  etc., 
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the  court  may,  in  its  discretion,  order  the  question  to  be  tried 
before  a  jury,  and  that  it  was  no  abuse  of  discretion  to  refuse 
to  order  such  disputed  questions  of  fact  to  be  tried  before  a 
jury.  It  will  thus  be  seen  that  the  supreme  court  of  Cali- 
fornia now  holds  that  questions  of  fact  in  this  class  of  pro- 
ceedings may  or  may  not,  in  the  sound  discretion  of  the  court, 
be  submitted  to  a  jury. 

The  term  "special  proceeding"  is  used  in  the  codes  of  prac- 
tice in  many  of  the  states  in  contradistinction  to  ** action,'* 
and  it  was  held  in  Re  Central  Irr,  Dist.,  117  Cal.  382,  49  Pac. 
354,  that  any  proceeding  in  a  court  which  was  not  under  the 
common  law  or  a  suit  in  chancery  is  a  special  proceeding. 
**The  term  *  special  proceeding,'  within  its  proper  definition, 
is  a  generic  term  for  all  civil  remedies  in  courts  of  justice 
which  are  not  ordinary  actions.  Where  the  law  confers  a 
right  and  authorizes  a  special  application  to  a  court  to  enforce 
it,  the  proceeding  is  special  within  the  ordinary  meaning  of 
the  term  'special  proceeding.'  {Schuster  v,  Schuster,  84 
Minn.  403,"  87  N.  W.  1014.)  I 

The  case  of  Gwinn  v.  Melvin,  9  Idaho,  202,  108  Am.  St.  Rep. 
119,  72  Pac.  961,  involved  the  question  of  an  application  for  i 

administration  on  the  estate  of  an  intestate  which  was  not  | 

made  within  four  years  from  the  date  the  applicant's  right 
accrued,  whether  the  statute  of  limitations,  section  4060,  Re- 
vised Statutes,  barred  such  proceeding.  In  that  case  this  court 
held  that  the  provisions  of  said  section  4060  applied  to  the 
proceeding  involved  in  that  action,  and  also  held  under  the 
provisions  of  section  4080,  which  is  as  follows:  **The  word 
'action,'  as  used  in  this  title,  is  to  be  construed,  wherever  it 
is  necessary  so  to  do,  as  including  a  special  proceeding  of  a 
civil  nature,"  that  that  section  of  the  Revised  Statutes  makes 
the  statute  of  limitations  applicable  to  certain  special  pro- 
ceedings of  a  civil  nature,  but  it  was  not  intended  to  provide 
that  all  special  proceedings  of  a  civil  nature  were  civil  actions 
within  the  meaning  of  that  term  as  used  in  section  4020  of 
the  Revised  Statutes.  There  is  a  clear  distinction  between  the 
civil  action  referred  to  in  said  section  4020  and  a  special  pro- 
ceeding of  a  civil  nature  referred  to  in  title  1,  part  3,  of  the 
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Revised  Statutes.  It  was  clearly  the  intent  of  the  legislature, 
in  the  enactment  of  said  section  4982,  to  leave  the  matter  to 
the  discretion  of  the  court  as  to  whether  questions  of  fact 
raised  on  an  application  for  a  writ  of  mandate  are  to  be  tried 
to  a  jury,  and  that  does  not  in  any  way  infringe  on  the  pro- 
visions of  the  seventh  amendment  to  the  constitution  of  the 
United  States,  to  the  effect  that  in  suits  at  common  law,  where 
the  value  in  controversy  shaU  exceed  $20,  the  right  to  trial  by 
jury  shall  be  preserved. 

The  proceeding  at  bar  is  not  a  suit  at  common  law  nor  a  civil 
action  under  our  code,  but  a  special  proceeding,  and  the  trial 
of  the  questions  of  fact  may,  in  the  discretion  of  the  court, 
be  had  before  a  court  or  before  a  jury.  The  peremptory  writ 
is  denied  and  the  application  dismissed,  with  costs  in  favor  of 
the  defendant. 

Ailshie,  J.,  concurs. 

STOCKSLAGER,  C.  J.,  Dissenting.— I  cannot  concur  in 
the  conclusion  reached  by  the  majority  of  the  court.  I  think, 
under  the  showing  made  by  plaintiff,  she  was  entitled  to  have 
the  questions  of  fact  submitted  to  a  jury.  The  right  to  trial 
by  jury  in  cases  of  this  character  is  guaranteed  by  the  con- 
stitution of  the  United  States  as  well  as  the  constitution  of  this 
state,  and  should  never  be  denied  any  citizen  when  such  trial 
is  demanded. 


(December  24,  1906.) 


KOOTENAI  COUNTY,  Appellant,  v.  N.  G.  SISSON,  Re- 
spondent. 
[SS  Piae.  233.] 

APPEAL  from   the   District   Court  in  and  for  Kootenai 
County.    Hon.  Ralph  T.  Morgan,  Judge. 

From  a  judgment  in  favor  of  defendant  plaintiff  appealed. 
Reversed. 
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Ezra  R.  Whitla,  Prosecuting  Attorney  of  Kootenai  County, 
for  Appellant. 

Edwin  McBee  and  Earl  Sanders,  for  Respondent. 

SULLIVAN,  J. — As  this  action  is  similar  to  that  of 
Kootenai  County  v,  Diitemore,  ante,  p.  758,  88  Pac.  232,  de- 
cided at  this  term  of  the  court,  and  was  by  agreement  of  coun- 
sel to  follow  the  decision  in  that  case,  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded.  Costs  of 
this  appeal  are  awarded  to  appellant. 


Ailshie,  J.,  concurs. 
Stockslager,  C.  J.,  dissents. 


(December  31,  1906.) 


THE   POTLATCH  LUMBER   COIVIPANY,   a   Corporation, 
Respondent,   v.   HENRY   T.    PETERSON   et   al.,   Ap- 


pellants. 


[88   Pac.   426.] 


Eminent  Domain — Alleoationi*  of  Complaint — Constitutional 
Law — Navigable  Streams — Improvement  of — Floating  Logs  and 
Timber— Products — Character  of  Navigabiuty — Right  to  Ex- 
BRCiSE  Power  of  Eminent  Domain — General  Welfare— Public 
Use — Obligation  to  the  Public — Right  of  Pubuc  Supervision — 
Obstruction  of  River  Prohibited — Streams  Navigable  in  Fact — 
Development  of  Material  Re;sources — Provisions  of  Constitu- 
tion  Self-executing — Procedure  Provided  by  Statute. 

1.  Held,  that  the  complaint  alleges  a  cause  of  action  in  a  suit 
seeking  to  exercise  the  power  of  eminent  domain  over  land  for  thd 
improvement  of  a  river  for  storing  water  for  floating  sawlogs  and 
other  timber  products. 
Idaho,  Vol.  12—49 
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2.  Under  the  provisions  of  section  14,  article  1,  of  the  eonstita- 
tion,  the  necessarj  use  of  lands  for  the  complete  development  of 
the  material  resources  of  the  state  is  declared  to  be  a  public  use. 

3.  Under  the  provisions  of  subdivision  3,  section  5210,  Bevised 
Statutes,  the  necessary  use  of  lands  for  storage  basins  and  the  im* 
provement  of  the  floatability  of  such  streams  may  be  obtained  by  the 
exercise  of  the  power  of  eminent  domain,  and  the  provisions  of  said 
subdivision  apply  to  all  streams  not  navigable  in  fact. 

4.  The  phrase  "streams  not  navigable,"  as  used  in  said  section 
5210,  Bevised  Statutes,  means  streams  not  navigable  in  fact. 

5.  The  legislature  cannot  by  legislative  act  impress  the  eharaeter 
of  navigability  on  a  stream  that  is  not  navigable,  as  a  stream  not 
navigable  in  fact  cannot  be  made  so  by  legislation. 

6.  The  power  of  eminent  domain  is  an  incident  of  sovereignty 
inherent  in  the  states  of  this  Union  by  virtue  of  their  sovereignty. 

7.  The  provisions  of  section  14,  article  1  of  the  constitution  of 
Idaho,  declare  for  what  purposes  the  power  of  eminent  domain 
may  be  exercised,  and  the  legislature  cannot  prohibit  the  exercise 
of  that  power  for  any  of  the  purposes  therein  specified. 

8.  The  right  to  exercise  the  power  of  eminent  domain 
under  the  constitution  of  this  state  is  not  made  to  depend  upon  the 
narrow  and  restricted  meaning  of  the  phrase  ''public  use"  as  de- 
fined by  courts  of  last  resort  of  some  of  the  states. 

9.  Under  the  provisions  of  said  section  of  the  constitution,  the 
general  welfare  and  benefit  of  the  public  is  taken  into  considerados, 
and  if  the  taking  is  necessary  to  the  complete  development  of  the 
material  resources  of  the  state,  such  taking  is  for  a  public  use, 

10.  The  term  "public  use,"  as  used  in  said  section  14,  article  1, 
of  the  constitution,  means  public  usefulness  and  productive  of 
general  benefit.  That  term  is  a  flexible  one,  and  necessarily  has 
been  of  constant  growth  as  new  public  uses  have  developed. 

11.  The  power  of  eminent  domain  under  our  constitution  anl 
laws  is  given  a  degree  of  elasticity,  thus  making  it  capable  of  meeting 
new  conditions  and  improvements  of  the  ever-increasing  necessitiei 
of  society. 

12.  The  person  or  corporation  who  exercises  the  power  of  eminent 
domain  assumes  certain  obligations  to  the  public,  and  the  grant  of 
that  right  carries  with  it  the.  right  of  public  supervision  and  res- 
sonable  control. 

13.  One  who  exercises  the  right  of  eminent  domain  in  tiie  im- 
provement of  non-navigable  rivers  in  this  state  for  the  purpose  of 
floating  logs  and  timber  products  does  not  thereby  secure  the  ^• 
elusive  use  and  control  of  such  streams,  but  such  streams  are  open 
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to  the  use  of  anyone  who  may  have  occasion  to  use  them  for  any 
purpose. 

14.  Under  the  provisions  of  section  835,  Bevised  Statutes,  the 
construction  of  any  dam  or  boom  on  any  creek  or  river  in  this  state 
that  will  unreasonably  delay  or  hinder  the  passage  or  floating  of 
timber  down  the  same  is  prohibited. 

15.  In  the  enactment  of  section  5210,  the  legislative  intent  was 
to  make  the  provisions  thereof  applicable  to  all  streams  not 
navigable  in  fact. 

16.  Under  the  provisions  of  said  section  of  the  constitution  the 
power  of  eminent  domain  may  be  exercised  when  necessary  to  the 
complete  development  of  the  material  resources  of  the  state,  and 
the  great  lumbering  interest  of  the  state  is  one  of  the  material  re- 
sources of  the  state,  and  cannot  be  completely  developed  without 
the  exercise  of  said  power. 

17.  While  said  provisions  of  the  constitution  are  not  self -execut- 
ing, or,  in  other  words,  do  not  furnish  the  procedure  by  which  that 
power  may  be  exercised,  the  procedure  to  subject  lands  to  a  public 
use  has  been  provided  by  the  legislature. 

(Sy^bus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Latah  County.    Hon.  Edgar  C.  Steele,  Judge. 

An  action  to  condemn  twelve  and  sixty  hundredths  acres  of 
land  for  use  as  a  storage  reservoir  for  logs  and  timber  products 
and  to  improve  the  navigability  of  the  Palouse  river.  Judg- 
ment for  respondent.    Affirmed. 

Wm.  M.  Morgan,  for  Appellants. 

The  respondent  has  no  greater  rights  than  those  provided 
by  the  statute  under  which  it  seeks  to  proceed.  The  provision 
of  the  constitution  in  question  is  not  self -executing,  and  if  it 
is  broader  and  more  general  in  its  terms  than  is  the  statutory 
enactment,  nothing  can  be  drawn  from  it  in  aid  of  the  stat- 
ute. Whatever  rights  the  respondent  may  have  to  appropriate 
the  appellants'  land  must  be  found  in  the  act  of  the  legisla- 
ture. (Lewis  on  Eminent  Domain,  sec.  237;  Cooley's  Con- 
stitutional Limitations,  4th  ed.,  657 ;  Long  v.  Billings,  7  Wash. 
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267,  34  Pao.  936;  In  re  Pougkkeepsie  Bridge  Co.,  108  N.  Y. 
483, 15  N.  B.  601.) 

Nothing  is  to  be  read  into  the  statute  for  the  benefit  of  the 
respondent  which  does  not  appear  there.  A  statute  granting 
to  a  corporation  the  power  of  eminent  domain  must  be  strictly 
construed.  (Cooley's  Constitutional  Limitations,  4th  ed.,  sec. 
530 ;  Lewis  on  Eminent  Domain,  sec.  254 ;  Ford  Bridge  Baptist 
Cem.  Assn.  v.  Redd,  33  W.  Va.  262,  10  S.  E.  405;  Gilmer  v. 
lAme  Point,  19  Cal.  47;  In  re  Pougkkeepsie  Bridge  Co.,  108 
N.  Y.  483,  15  N.  E.  601 ;  United  States  v.  Bauers,  70  Fed.  748; 
Currier  v.  Marietta  etc,  B.  B.  Co,,  11  Ohio  St.  228;  Miami 
Coal  Co.  V.  Wigion,  19  Ohio  St.  560;  Clay  v.  Penoyer  Creek 
Imp.  Co.,  34  Mich.  204.) 

The  taking  of  property  for  a  strictly  private  purpose  of 
this  kind  cannot  be  justified  by  merely  calling  it  a  public  use. 
(Lewis  on  Emiiient  Domain,  sec.  165 ;  Amador  Queen  M.  Co. 
V.  Dewitt,  73  Cal.  482, 15  Pac.  74;  Con.  Channel  Co.  v.  Central 
Pac.  B,  Co.,  51  Cal.  269 ;  Bridal  VeU  Lumbering  Co.  v.  John- 
son, 30  Or.  205,  60  Am.  St.  Bep.  818,  46  Pac.  790,  34  L.  E.  A. 
368 ;  Apex  Trans.  Co.  v.  Oarbade,  32  Or.  582,  52  Pac.  573,  54 
Pac.  367,  882,  62  L.  R.  A.  513;  Eealy  Lumber  Co.  v.  Morris, 
33  Wash.  490,  99  Am.  St.  Rep.  964,  74  Pac.  681,  63  L.  R.  A. 
820;  Matthews  v.  Belfast  Mfg.  Co.,  35  Wash.  662,  77  Pac. 
1046;  In  re  Niagara  Falls  <&  W.  By.  Co.,  108  N.  Y.  375,  15 
N.  E.  429;  In  re  Split  Bock  Cable-Boad  Co.,  128  N.  Y.  408, 
28  N.  E.  506 ;  Board  of  Health  v.  Van  Hoesen,  87  Mich.  533, 
49  N.  W.  894,  14  L.  R.  A.  114;  ShoU  v.  Oerman  Coal  Co.,  113 
111.  427,  59  Am.  St.  Rep.  379,  10  N.  E.  199 ;  Water  Power  Co. 
V.  Berrien,  Circuit  Judge,  133  Mich.  48,  103  Am.  St.  Rep.  438, 
94  N.  W.  379 ;  Cozard  v.  Kanawah  Hardwood  Co.,  139  N.  C. 
283,  111  Am.  St  Rep.  779,  51  S.  E.  932,  1  L.  R.  A,,  N.  S.. 
969 ;  State  ex  rel.  Ta^oma  Industrial  Co.  v.  White  Biver  Power 
Co.,  39  Wash.  648,  82  Pac.  150,  2  L.  R.  A.,  N.  S.,  842.) 

From  the  authorities  last  above  cited  it  will  be  seen  that  the 
true  rule  is  that  land  cannot  be  taken  under  the  exercise  of 
the  power  of  eminent  domain  unless,  after  it  is  taken,  it  will 
be  devoted  to  the  use  of  the  public  independent  of  the  wiU  of 
the  corporation  taking  it. 


Dec.  1906.]     PoTLATCH  Lumber  Co.  v.  Peterson.  773 

Argument  for  Bespondent. 

John  P.  Gray  and  Q.  Q.  Pickett,  for  Respondent 

In  adopting  section  14,  article  1,  providing  for  the  con- 
demnation of  land  for  public  use,  the  framers  of  onr  con- 
stitution had  in  view  the  decisions  of  the  older  states  upon 
the  mill  dam  acts  and  the  Nevada  decisions  extending  the  same 
rule  to  mines. 

The  supreme  court  of  Massachusetts,  in  Boston  &  Roxhury 
Mill  Corp,  V.  Newman,  12  Pick.  467,  23  Am.  Dec.  622,  first 
announced  the  rule,  stating  that  in  regard  to  the  manufactur- 
ing establishments,  there  was  nothing  in  which  the  public  had 
a  more  certain  and  direct  interest  {Hazen  v.  Essex  County, 
12  Cush.  475;  Murdoch  v.  Stickney,  8  Gush.  Ill;  Turner  v. 
Nye,  154  Mass.  579,  28  N.  E.  1048,  14  L.  R.  A.  487;  Scudder 
V.  Trenton  Del.  Falls  Co,,  1  N.  J.  Eq.  694,  23  Am.  Dec  756; 
Great  Falls  Mfg.  Co.  v.  Fernald,  47  N.  H.  444.) 

The  supreme  court  of  the  United  States  has  reached  the 
same  conclusion.  {Eead  v.  Amoskeag  Mfg.  Co.,  113  U.  S. 
9,  28  L.  ed.  889,  5  Sup.  Ct  Rep.  441;  Otis  Co.  v.  Ludlow  Mfg. 
Co.,  201  U.  S.  140,  50  L.  ed.  696,  26  Sup.  Ct.  Rep.  353.) 

California,  Nevada,  Utah,  Colorado,  the  Dakotas,  Montana 
and  Idaho  have  recognized  that  the  taking  of  land  for  the  pur- 
poses of  irrigation,  under  the  climatic  conditions  which  exist 
in  the  arid  states,  is  a  taking  for  a  public  use,  and  that  doc- 
trine has  received  the  support  and  approval  of  the  supreme 
court  of  the  United  States.  {Fallhrook  Irr.  List.  v.  Bradley, 
164  U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct  Rep.  56.)  Even  in 
the  case  where  the  taking  is  for  the  benefit  of  one  individual 
user.  {Clark  v.  Nash,  198  U.  S.  361,  49  L.  ed.  1085,  25  Sup. 
Ct.  Rep.  676.) 

The  first  case  under  the  Nevada  statute  allowing  the  taking 
of  private  property  under  the  eminent  domain  act  for  the 
purpose  of  mining,  milling  or  smelting,  or  other  reduction  of 
ore  in  the  state  of  Nevada,  is  the  case  of  Dayton  Oold  iSs  Silver 
M.  Co.  V.  SeatveU,  11  Nev.  394.  {Overman  Silver  M.  Co.  v. 
Cochran,  15  Nev.  417 ;  Douglas  v.  Byrnes  (C.  C),  59  Fed.  29.) 

The  principle  has  been  squarely  accepted  and  adopted  by 
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the  supreme  court  of  the  United  States.  {Clark  v.  Nash,  198 
U.  S.  361,  49  L.  ed.  1085,  25  Sup.  Ct.  Rep.  676;Stikley  v.  High- 
land  B&y  Oold  M.  Co.,  200  U.  S.  527,  51  L.  ed.  581,  26  Sup. 
Ct.  Rep.  301.) 

The  supreme  court  of  Montana  has  recognized  the  doctrine 
in  BtUte  etc.  Ry.  Co.  v.  Montana  Union  Ry.  Co.,  16  Mont.  504, 
50  Am.  St.  Rep.  508,  41  Pac.  232,  31  L.  R.  A.  298,  specifically 
approving  Dayton  etc.  Min.  Co.  v.  Seawell,  11  Nev.  394 ,  Over- 
man etc.  Min.  Co.  v.  Cochran,  15  Nev.  147 ,  Douglas  v.  Byrnes, 
59  Fed.  31,  and  Hand  Oold  Min.  Co.  v.  Parker,  59  Ga.  419, 
(Ellenghouse  v.  Taylor,  19  Mont.  462,  48  Pac.  757.) 

When  the  constitution  of  Idaho  was  framed,  the  convention 
undoubtedly  had  in  its  mind  the  decision  of  all  of  these  states 
holding  that  the  necessary  use  of  lands  for  the  development 
of  the  great  natural  resources  was  a  public  use,  atid  it  was 
with  those  decisions  in  mind  that  they  incorporated  the  pro- 
visiohs  of  section  14,  article  1  of  the  constitution. 

Judge  Hanford,  in  the  United  States  circuit  court  for  Wash- 
ington, held  that  the  Palouse  river  was  a  navigable  stream  but 
a  month  or  two  during  the  entire  year.  During  the  remainder 
of  the  year  he  held  it  a  non-navigable  and  a  private  stream. 
The  case  in  which  this  was  held  was  not  reported.  {Volt 2  t?. 
Metcalf  Lumber  Co.) 

If  the  stream  is  not  navigable  in  fact,  the  mere  legislative 
declaration  that  it  is  navigable  cannot  make  it  so.  (Murry 
V.  Preston,  106  Ky.  561,  50  S.  W.  1095;  Duluth  Lumber  Co. 
V.  St.  Louis  Boom  Co.,  17  Fed.  419;  Watkins  v.  Doris,  24 
Wash.  636,  64  Pac.  840,  54  L.  R.  A.  199 ;  Jones  v.  Pettibone, 
2  Wis.  308 ;  Wisconsin  River  Imp.  Co.  v.  Lyons,  30  Wis.  61.) 

SULLIVAN,  J. — This  action  was  commenced  for  the  pur- 
pose of  condemning  twelve  and  sixty  hundredths  acres  of 
land  belonging  to  the  appellants  for  use  as  a  storage  reservoir 
for  logs,  and  which  is  overflowed  by  reason  of  the  construc- 
tion of  a  dam  tending  to  improve  the  navigability  of  the  Pa- 
louse  river.  The  complaint  alleges  with  particularity  the 
necessity  for  the  appropriation  and  the  facts  upon  which 
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respondent  bases  its  right  to  condemn.  The  Palouse  river  is 
a  small  stream  having  its  source  in  the  state  of  Idaho,  and 
flows  westward  into  the  state  of  Washington.  At  certain  sea- 
sons of  the  year  its  banks  are  full  of  water  and  it  becomes 
in  its  natural  state  a  floatable  stream  for  logs.  Except  dur- 
ing the  freshets  it  is  a  small  stream  incapable  of  serving  as 
a  highway  for  logs,  except  by  the  use  of  splash  dams  and  other 
artificial  means.  Along  its  headwaters  are  forests  of  pine 
and  other  timber,  a  large  number  of  acres  of  which  belong  to 
respondent.  The  stream  affords  the  only  means  of  trans- 
porting the  timber  from  the  forests  to  the  market.  The  re- 
spondent owns  three  mills  upon  said  stream  and  employs  a 
large  number  of  men  in  connection  therewith,  which  mills  de- 
pend on  their  supply  of  sawlogs  from  such  forests,  and  de- 
pend wholly  upon  said  stream  for  floating  said  timber  down 
to  the  mills.  At  the  town  of  Potlatch,  Idaho,  respondent  has 
constructed  a  large  sawmill  located  a  short  distance  down  the 
stream  from  the  land  sought  to  be  condemned,  and  has  built 
a  dam  near  said  mill  on  said  stream  for  the  purpose  of  im- 
proving the  navigation  of  said  stream  for  logs  and  affording 
a  storage  reservoir  for  holding  the  logs  for  said  mill. 

The  complaint  alleges  specifically  the  facts  found  by  the 
court  which  are  hereafter  set  forth.  The  appellants  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state  a  cause 
of  action  and  relied  upon  two  propositions  of  law  in  support 
of  said  demurrer:  1.  That  the  taking  of  said  land  was  not 
for  a  public  use ;  and  2.  That  the  statutes  of  Idaho  were  not 
sufiiciently  broad  to  cover  such  use.  The  demurrer  was  over- 
ruled by  the  court  and  appellants  refused  to  further  plead, 
and  stood  on  their  demurrer.  Evidence  in  support  of  the  al- 
legations of  the  complaint  was  introduced,  and  the  court  made 
its  findings  of  fact  and  conclusions  of  law  and  entered  a  de- 
cree in  favor  of  the  respondent.  The  court  decreed  that  the 
defendants  were  entitled  to  receive  from  the  plaintiffs  $500  as 
iull  compensation  for  the  damages  suffered  by  them  for  the 
taking  of  said  land  for  said  purposes.  The  facts  found  by 
the  court  necessary  to  the  imderstanding  of  this  case  are  as 
follows : 
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After  finding  that  the  plaintiff  was  a  corporation  dtily  or- 
ganized,  etc.,  and  that  the  defendants  were  husband  and  wife 
and  in  possession  of  the  land  sought  to  be  condemned,  it 
found  that  a  large  area  of  land,  aggregating  hundreds  of 
square  miles  in  the  northern  portion  of  Latah  county,  Idaho, 
is  heavily  timbered  with  a  growth  of  pine  and  other  mer- 
chantable and  valuable  timber;  that  said  territory  is  drained 
by  the  Palouse  river  and  its  tributaries  and  that  said  lands 
are  adjacent  to  and  lie  along  the  Palouse  river  and  its  trib- 
utaries; that  for  many  years  the  said  timber  area  laid  un- 
developed; that  no  general  business  was  carried  on  and  no 
towns  or  settlements  were  located  in  said  region;  that* said 
county  derived  practically  no  taxes  from  any  property  sit- 
uate in  said  section ;  that  the  title  to  said  land  was  very  largely 
in  the  government  of  the  United  States ;  that  during  the  past 
four  or  five  years  the  plaintiff  corporation  has  become  the 
owner  of  large  tracts  of  said  timber  land,  and  has  invested  and 
expended  large  sums  of-  money  in  purchasing  said  timber 
and  timber  lands,  and  is  commencing,  operation^  to  develop 
the  same ;  that  it  is  the  owner  of  three  sawmills  on  said  river, 
and  that  the  mill  at  Potlatch  in  said  county  was  in  the  course 
of  construction,  and  employs,  and  will  continue  to  employ, 
a  large  number  of  men ;  that  said  river  is  a  stream  used  for 
floating  and  rafting  purposes  and  the  driving  of  logs  and  tim- 
ber products ;  that  it  is  capable  of  serving  an  important  pub- 
lic use  and  utility,  and  has  been  declared  to  be  a  navigable 
stream  by  the  legislature  of  Idaho ;  that  it  is  navigable  for  logs 
only;  that  it  is  not  navigable  for  boats  of  any  character  or  de- 
scription ;  that  it  rises  in  the  state  of  Idaho  and  flows  for  a  long 
distance  through  the  territory  described,  which  is  heavily  tim- 
bered with  valuable  merchantable  timber,  and  flows  into  the 
state  of  Washington;  that  said  sawmills  of  plaintiff  are  sit- 
uated in  what  is  known  as  the  great  Palouse  farming  country; 
that  there  is  no  merchantable  saw  timber  throughout  that 
farming  country,  and  the  forests  along  said  river  are  the 
natural  supply  point  from  which  the  said  farming  country 
secures  its  timber  and  timber  products,  and  the  said  saw- 
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mills  are  furnishing  and  supplying  a  large  part  of  the  de- 
mand for  lumber  throughout  said  country,  both  to  citizens  of 
the  state  of  Idaho  and  the  state  of  Washington;  that  the  only 
means  of  transportation  of  said  timber  from  the  forests  to 
the  mills  at  the  present  time  is  the  said  river ;  that  said  river 
is  not  a  wide  river,  and  is  not  of  uniform  size  during  all  the 
seasons,  but  is  subject  to  the  rise  and  fall  dependent  on  the 
rain  and  snow,  and,  during  portions  of  the  year,  there  is  not 
sufficient  water  to  float  the  logs  in  said  stream  except  by  the 
use  of  artificial  means,  it  being  necessary  to  store  the  water 
by  the  use  of  dams  and  splash  or  flood  the  logs  down,  by  open- 
ing the  dams ;  that  it  is  impossible  for  plaintiff  to  transport 
during  the  high  stages  of  water,  sufficient  logs  to  run  its  mills 
during  the  entire  year,  although  it  does  take  down  at  such 
times  as  many  of  said  logs  as  is  practicable  under  the  cir- 
cumstances; that  during  the  periods  of  high  water  the  con- 
venient, economical  and  practical  method  of  transporting  the 
logs  from  the  forests  to  the  mills  is  by  the  use  of  said  splash 
dams;  that  said  dams  cannot  be  constructed  at  any  place. 
but  necessarily  must  be  built,  constructed  and  maintained  at 
points  rendered  favorable  by  the  topography  of  the  land  on 
the  sides  of  the  river,  which  affords  storage  basins  for  logs, 
which  are  very  few;  that  said  timber  lands  owned  by  the 
plaintiff  are  located  in  that  part  of  the  state  of  Idaho  where 
the  working  and  developing  of  the  timber  industry  consti- 
tutes the  principal  and  main  business  and  occupation  of  its 
inhabitants,  and  that  plaintiff  in  cutting,  removing  and  man- 
ufacturing the  said  timber  owned  by  it,  and  in  the  construc- 
tion of  its  mill  at  Potlatch,  will  employ  in  said  state  a  large 
number  of  men,  aggregating  many  hundreds;  that  along  and 
adjacent  to  said  river  are  few  farms,  and,  excepting  the  lum- 
ber industry,  the  said  farming  industry  constitutes  the  only 
industry  in  which  men  are  engaged  in  that  section  of  the 
country ;  that  said  farms  are  situated  far  from  the  open  mar- 
ket, but  the  development  of  the  lumber  district  has  and  will 
afford  a  market  at  home  for  the  products  of  the  said  farms, 
and  the  development  of  the  lumber  industry  is  of  great  im- 
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portance  and  benefit  to  the  said  farmers  residing  in  that  sec- 
tion of  the  county ;  that  the  land  upon  which  said  timber  now 
stands  is  covered  with  a  fertile  and  productive  soil,  and  upon 
the  removal  of  the  timber  will  become  valuable  agricultural 
land  affording  homes  for  thousands  of  people,  and  the  removal 
of  the  timber  will  result  in  the  development  and  building  up 
of  that  section  of  the  farming  country  described;  that  the 
plaintiff  has  constructed  a  dam  for  the  purpose  of  storing 
the  waters  of  the  Palouse  river  and  furnishing  a  storage 
basin  for  logs  for  the  purpose  of  improving  the  floating  capac- 
ity and  navigability  of  said  river;  that  said  dam  extends 
across  said  river;  that  by  reason  of  the  construction  of  said 
dam  a  portion  of  the  land  situate  in  the  northeast  quarter  of 
the  northwest  quarter  of  section  7,  township  41  north  of 
range  4  west,  Boise  meridian,  is  overflowed  by  water  being 
backed  up  by  the  said  dam  (then  follows  a  complete  d^crip- 
tion  by  metes  and  bounds  of  said  land,  containing  a  total  area 
of  twelve  and  sixty  hundredths  acres) ;  that  seven  and 
seventy  hundredths  acres  thereof  is  meadow  land  and 
four  and  ninety  hundredths  acres  is  brush  land;  that 
where  said  dam  is  constructed  is  one  of  the  few  places  upon 
said  river  naturally  fitted  for  the  construction  and  main- 
tenance of  the  same;  that  the  use  of  said  river  by  said  dam 
and  storage  reservoir  is  the  necessary  means  to  a  complete 
development  of  the  material  resources  of  this  state,  and  the 
use  of  the  said  dam  and  storage  reservoir  will  become  and 
constitutes  a  public  use  within  the  provisions  of  section  14, 
article  1,  of  the  constitution  of  Idaho  and  the  acts  of  the  legis- 
lature of  the  state  of  Idaho ;  that  the  timber  of  plaintiff  can- 
not be  successfully  removed  and  manufactured  by  any  other 
means  than  the  use  of  said  river  except  at  an  enormous,  un- 
reasonable and  unprofitable  expense ;  that  in  the  manufacture 
of  said  timber  into  lumber  at  that  place  it  is  absolutely  nec- 
essary that  dams  for  improving  the  navigation  of  said  stream 
and  storage  reservoirs  for  storing  and  holding  said  logs  be 
used,  and  the  necessary  use  is  so  great  that  the  timber  upon 
the  said  areas  of  land  cannot  be  profitably  wcrked  without 
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the  use  thereof ;  that  to  construct  said  dam  at  the  point  where 
it  is  absolutely  necessary  in  the  profitable  and  reasonable 
use  of  the  stream  for  the  purposes  of  plaintiff,  as  aforesaid, 
it  is  necessary  to  overflow  the  said  twelve  and  sixty  hun- 
dredths acres  of  land;  that  said  land  is  only  a  portion  of  a 
forty  acre  tract  which  defendants  are  in  possession  of  at  that 
point;  that  there  exists  a  necessity  for  the  appropriation  by 
the  said  plaintiff  of  that  part  of  the  lands,  in  the  possession 
of  defendants  to  enable  the  plaintiff  to  carry  on  and  conduct 
its  business  of  lumbering  and  in  developing  the  material  re- 
sources of  said  county ;  that  without  such  appropriation  plain- 
tiff cannot  profitably,  successfully  and  completely  develop 
its  said  timber  lands,  whereas  the  use  of  the  said  lands  will 
enable  the  plaintiff  to  profitably  and  reasonably  develop  its 
properties,  and  thereby  develop  the  material  resources  of  the 
state;  that  the  denial  of  the  right  tQ  use  said  lands  would 
be  disastrous  upon  the  growth  and  prosperity  of  the  state, 
and  would  tend  to  hinder  and  retard  the  development  of  the 
material  resources  of  the  state;  that  the  plaintiff  has  been 
unable  to  secure  the  use  of  said  land  by  agreement  or  other- 
wise with  the  said  defendants,  though  plaintiff  did  hereto- 
fore and  before  the  commencement  of  this  action  request  and 
seek  to  procure  from  the  said  defendants  said  lands  for  the 
said  storage  basin  for  logs,  which  request  was  refused  by  the 
defendants  and  each  of  them;  that  plaintiff,  when  it  made 
such  request  of  the  said  defendants,  offered  them  a  reasonable 
compensation  for  the  said  land  for  any  damages  resulting 
from  the  grant  of  said  land,  and  defendants  refused  to  accept 
said  offer  for  compensation;  that  the  defendants  purchased 
said  land  with  the  full  knowledge  that  the  plaintiff  had  al- 
ready constructed  a  dam  and  overflowed  said  land,  and  that 
the  plaintiff  would  need  the  same  in  the  necessary  use  of  the 
said  river  for  the  purpose  of  logging  and  would  need  the  same 
for  the  storage  of  logs ;  that  said  land  is  not  more  valuable  than 
thousands  of  acres  of  other  land  situated  near  and  ad- 
joining the  same  and  in  the  vicinity  thereof,  and  the  court 
finds  that  the  award  made  by  the  commissioners  of  $500  is 
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a  just  and  fair  award  of  all  the  damages  suffered  by  defend- 
ants by  reason  of  the  taking  of  said  land  for  the  purposes 
mentioned ;  and  as  conclusions  of  law  from  the  foregoing  facts 
the  court  found  that  the  plaintiff  was  entitled  to  a  decree  ad- 
judging and  awarding  to  him  the  use  and  easement  of  said 
twelve  and  sixty  hundredths  acres  of  land  for  the  pur- 
pose of  storing  logs,  floating  logs  and  improving  the  naviga- 
tion of  said  stream,  and  the  right  and  privilege  of  overflow- 
ing said  land.  The  proper  decree  was  entered  in  accordance 
therewith.  This  appeal  is  from  the  judgment,  and  the  only 
error  assigned  is  the  action  of  the  court  in  overruling  the  de- 
murrer to  the  complaint  and  entering  judgment  for  plain- 
tiff. 

It  is  contended  by  appellant  that  the  provisions  of  section 
14,  article  1  of  the  state  constitution,  and  the  statutes  of  the 
state  in  force  in  regard  to  the  powers  of  eminent  domain, 
are  not  sufficiently  broad  and  comprehensive  to  authorize  or 
permit  the  respondent,  who  is  plaintiff  here,  to  have  con- 
demned the  lands  in  question  for  the  uses  and  purposes  stated 
in  the  complaint.  Section  14,  article  1  of  the  Idaho  constitu- 
tion, is  as  follows : 

'*  Section  14.  The  necessary  use  of  lands  for  the  construc- 
tion of  reservoirs  or  storage  basins,  for  the  purposes  of  irri- 
gation, or  for  rights  of  way  for  the  construction  of  canals, 
ditches,  flumes  or  pipes  to  convey  water  to  the  place  of  use,  for 
any  useful,  beneficial  or  necessary  purpose,  or  for  drainage; 
or  for  the  drainage  of  mines,  or  the  working  thereof  by  means 
of  roads,  railroads,  tramways,  cuts,  tunnels,  shafts,  hoisting 
works,  dumps,  or  other  necessary  means  to  complete  develop- 
ment, or  any  other  use  necessary  to  the  complete  development 
of  the  material  resources  of  the  state,  or  the  preservation  of 
the  health  of  its  inhabitants,  is  hereby  declared  to  be  a  pub- 
lic use,  and  subject  to  the  regulation  and  control  of  the  state. 

**  Private  property  may  be  taken  for  public  use,  but  not 
until  a  just  compensation,  to  be  ascertained  in  a  manner  pre- 
scribed by  law,  shall  be  paid  therefor." 
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Subdivision  3  of  section  5210,  Bevised  Statutes,  as  amended 
by  the  laws  of  1903,  page  204,  is  as  follows : 

''Section  5210.  Subject  to  the  provisions  of  this  title,  the 
right  of  eminent  domain  may  be  exercised  in  behalf  of  the 
following  public  uses :  .  .  .  .  Subd.  3.  Wharves,  docks,  piers, 
chutes,  booms,  ferrier,  bridges,  toll  roads,  by-roads,  plank 
and  turnpike  roads,  steam,  electric  and  horse  railroads,  reser- 
voirs, canals,  ditches,  flumes,  aqueducts  and  pipes,  for  public 
transportation,  supplying  mines  and  farming  neighborhoods 
with  water,  and  draining  and  reclaiming  lands,  and  for  stor- 
ing and  floating  logs  and  lumber  on  streams  not  navigable." 

It  is  first  contended  that  the  complaint  does  not  state  a 
cause  of  action  under  said  provisions  of  the  constitution  and 
the  statute,  in  that  it  nowhere  alleges  that  it  is  proposed  to 
use  the  land  sought  to  be  taken  for  a  reservoir  with  a  view 
to  public  transportation.  The  allegation  on  that  point  is 
to  the  effect  that  said  river  is  narrow  and  not  of  uniform  size 
during  all  seasons  of  the  year;  is  dependent  on  rain  and  snow 
and  during  portions  of  the  year  it  does  not  carry  sufficient 
water  to  float  logs  except  by  the  use  of  artificial  means;  that 
it  is  necessary  to  store  the  water  by  the  use  of  dams  and  splash 
or  flood  the  logs  down  by  opening  the  dams ;  that  during  the 
period  of  high  water,  the  convenient,  economical  and  practical 
method  of  transporting  said  logs  from  the  forest  to  the  mills 
is  by  the  use  of  such  dams;  that  such  dams  cannot  be  con- 
structed at  all  places,  but  must  be  built  at  points  rendered 
favorable  by  the  topography  of  the  land  on  the  sides  of  the 
river  which  affords  storage  basins  for  logs;  that  said  dam 
was  constructed  for  the  purpose  of  storing  the  waters  of  said 
river  and  furnishing  a  storage  basin  for  logs  for  the  purposes 
alleged,  and  for  the  purposes  of  improving  the  floating  ca- 
pacity and  navigability  of  said  river,  particularly  at  the  sea- 
son of  the  year  when  said  river  was  at  the  lowest  stage.  I 
think  the  allegations  of  the  complaint  are  sufficient  to  show 
that  the  land  sought  to  be  taken  will  be  used  for  the  purpose 
of  storing  and  floating  logs  and  timber  on  said  river  and  im- 
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proving  its  navigability,  and  under  said  provisions  of  the  con- 
stitution and  of  subdivision  3,  section  5210,  Revised  Statutes, 
the  right  of  eminent  domain  has  been  extended  to  land  for 
storing  as  well  as  floating  logs  and  timber,  and  is  declared 
to  be  a  public  use. 

It  is  contended  that  the  right  of  eminent  domain  under  the 
provisions  of  said  section  5210  can  only  be  exercised  in  the  im- 
provement of  streams  not  navigable,  and  that  as  the  territorial 
legislature  had  declared,  by  act  approved  February  14,  1879. 
that  the  Palouse  river  was  a  navigable  stream,  the  right  of 
eminent  domain  could  not  be  exercised  to  improve  the  navi 
gability  of  said  stream.  I  cannot  concur  in  that  contention, 
as  it  is  clear  the  provisions  of  said  section  5210  are  applicable 
to  all  streams  not  navigable  in  fact.  It  is  alleged  in  the  com- 
plaint and  found  as  a  fact  by  the  court  that  the  said  stream 
is  not  even  navigable  for  logs  a  part  of  the  season,  and  I 
have  no  doubt  that  said  section  applies  and  was  intended  to 
apply  to  all  such  streams.  Judge  Hanford,  in  the  United 
States  circuit  court  for  the  state  of  Washington,  in  Voltz  it 
Metcalf  V.  Potlatch  Lumber  Co.,  held  that  said  stream  was  not 
a  navigable  stream  except  during  portions  of  the  year,  and 
that  the  evidence  in  that  case  clearly  showed  that  during  a 
portion  of  the  year  logs  could  be  floated  upon  it;  that  the 
period  during  which  they  could  be  floated  without  the  aid  of 
artificial  means  was  comparatively  short,  constituting  only  a 
month  or  two  of  the  entire  year ;  that  during  the  remainder 
of  the  year  said  stream  was  not  navigable.  The  decision  in 
that  case  has  not  been  published  in  the  reports.  The  court 
holds  that  said  stream  is  not  navigable  in  fact,  upon  the  evi- 
dence produced  on  the  trial.  It  is  clear  to  this  court  that  the 
declaration  of  a  state  legislature  cannot  impress  upon  a  stream 
a  character  of  navigability  for  logs  when  the  stream  does  not 
carry  water  sufficient  to  float  a  log.  If  a  stream  is  not  navi- 
gable in  fact,  the  mere  legislature  declaration  that  it  is  navi- 
gable in  fact  cannot  make  it  so.  (Murray  v,  Preston,  106  Ky. 
561,  90  Am.  St.  Rep.  232,  50  S.  W.  1095;  Duluth  Lumber  Co. 
V.  St,  Louis  Boom  Co.,  17  Fed.  419,  5  McCrary,  382.) 
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It  is  alleged  in  the  complaint,  and  the  court  found  in  the 
case  at  bar,  that  said  river  was  not  navigable  for  commercial 
purposes  in  its  natural  state,  and  it  is  clear  from  the  allega- 
tions of  the  complaint  and  findings  of  the  court  that  it  is 
not  navigable  for  logs  or  timber  products  during  a  great  por- 
tion of  the  year  unle)»  aided  by  artificial  means  and  devices. 
The  language  used  in  paragraph  3  of  said  section  5210,  as 
amended,  refers  not  to  streams  capable  of  floating  logs,  but 
to  streams  which  are  navigable  in  fact;  for  it  was  certainly 
understood  by  the  legislature  that  many  of  the  streams  of 
this  state  which  would  float  logs  during  flood  time  did  not 
carry  sufficient  water  to  float  logs  during  the  remainder  of 
the  season,  and  in  order  to  make  them  so,  the  right  of  eminent 
domain  would  need  to  be  exercised  for  the  purpose  of  procur- 
ing land  in  order  to  improve  the  same  for  storing  and  float- 
ing logs  and  timber. 

Then  the  question  is  fairly  presented :  Does  the  use  of  said 
dam  and  storage  basin  o^  twelve  and  sixty  hundredths 
acres  under  the  aforesaid  facts  constitute  a  public  use  within 
the  provisions  of  said  sections  of  our  constitution  and  statutes  f 
The  conclusion  by  this  court  upon  that  question  is  of  very 
great  and  lasting  importance  to  the  complete  development 
of  the  material  resources  of  our  state. 

In  limine,  we  shall  make  a  few  observations  upon  the  power 
of  eminent  domain.  That  power  is  an  incident  of  sovereignty 
inherent  in  the  federal  government  and  the  several  states  by 
virtue  of  their  sovereignty.  This  power  with  all  its  incidents 
is  vested  in  the  legislatures  of  the  several  states.  (1  Lewis 
on  Eminent  Domain,  sec.  237;  Cooley's  Constitutional  Limita- 
tions, 7th  ed.,  755;  Hollister  v.  State,  9  Idaho,  8,  71  Pac.  541.) 

The  provisions  in  regard  to  the  power  of  eminent  domain 
and  the  taking  of  private  property  for  a  public  use  contained 
in  said  section  14,  article  1  of  our  constitution,  emanate  di- 
rectly from  the  people  instead  of  from  the  legislature,  and 
are  therefore,  legal  and  valid,  emanating  from  the  highest 
power.  In  meeting  the  marvelous  industrial  development  of 
many  of  the  United  States  in  the  last  one  hundred  years,  it 
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has  been  found  impossible  in  many  instances  to  follow  or  apply 
the  letter  of  the  common  law  in  regard  to  the  power  of  em- 
inent domain.  To  follow  it  in  the  application  of  that  power 
in  many  instances  would  greatly  hamper,  retard,  and  in  many 
instances  defeat/  the  development  of  the  great  natural  ad- 
vantages, resources  and  industrial  opportunities  of  many  of 
the  states  of  the  Union.  And  the  framers  of  our  constitu- 
tion thoroughly  understood  those  facts,  and  understood  that 
a  complete  development  of  the  material  resources  of  our 
young  state  could  not  be  made  unless  the  power  of  eminoit 
domain  was  made  brpader  than  it  was  in  many  of  the  con* 
stitutions  of  the  several  states  of  the  Union.  In  Idaho,  owing 
to  the  contour  of  the  country,  its  mountain  fastnesses  and  the 
great  difficulty  of  preparing  and  constructing  means  and 
modes  of  communication  and  transportation,  and  also  owing 
to  the  arid  condition  of  the  state,  the  necessity  for  irrigation 
in  the  development  of  the  state's  agricultural  resources  and 
in  the  development  of  its  boundless  mineral  wealth,  it  was  con- 
sidered a  necessity  to  the  complete  development  of  the  ma- 
terial resources  of  the  state  to  enlarge  and  broaden  the  power 
of  eminent  domain  in  the  state;  hence  the  adoption  of  said 
section  14,  article  1  of  our  constitution.  In  many  of  the  state 
constitutions  the  right  to  exercise  the  power  of  eminent  do- 
main is  made  to  depend  upon  the  question  whether  the  use 
contemplated  is  or  is  not  a  public  use  in  the  most  narrow  and 
restricted  meaning  of  the  phrase  ** public  use."  The  decisions 
under  many  state  constitutions,  therefore,  are  of  little  value 
as  precedents  for  cases  arising  under  constitutions  like  that 
of  Idaho,  Colorado  and  other  western  states,  which  make  the 
character  of  the  use,  whether  strictly  public  or  otherwise,  the 
criterion  of  the  right  to  exercise  the  power.  There  are  two 
well-marked  and  conflicting  lines  of  decisions  by  the  ourts 
in  dealing  with  the  constitutional  rights  to  exercise  the  power 
of  eminent  domain.  One  class  of  those  decisions  is  repre- 
st^ntiHi  by  Broun  t\  Gerald,  100  Mo.  351,  109  Am.  St  Rep. 
«*vJin  tU  AtL  TS^x  70  L.  R.  A.  472,  which  draws  a  sharp  dis- 
tiuotiou  lH^t\\^vu  ^'public  use*'  and  **publie  beneUti"  &nd 
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guards  the  private  rights  of  property  against  the  assertion  of 
the  power  of  eminent  domain  for  public  benefits  as  dis- 
tinguished from  public  use.  The  other  line  of  decisions  is 
represented  by  Nash  v.  Clark,  27  Utah,  158,  101  Am.  St.  Rep. 
953,  75  Pac.  571,  1  L.  R.  A.,  N.  S.,  208,  which  case  was  taken 
by  error  to  the  supreme  court  of  the  United  States,  198  U.  S. 
860,  49  L.  ed.  1085,  25  Sup.  Ct.  Rep.  676.  That  was  an  ac- 
tion to  condemn  land  for  the  enlargement  of  a  private  ditch, 
and  the  supreme  court  of  the  United  States  there  held  that 
the  peculiar  local  conditions  in  the  state  of  Utah  justify  the 
enactment  of  a  statute  under  and  by  which  an  individual 
land  owner  may  condemn  as  for  a  public  use  a  right  of  way 
across  his  neighbor's  land  for  the  enlargement  of  a  private 
irrigating  ditch  in  order  to  obtain  water  to  irrigate  his  land, 
which  would  otherwise  remain  valueless.  The  latter  class  of 
cases  takes  the  view  that  the  general  welfare  and  benefit  of 
the  public  should  prevail  over  private  property  rights,  even 
though  the  use  for  which  the  power  of  eminent  domain  is  as- 
serted is  not  in  a  strict  sense  a  public  use,  and,  as  stated  in 
the  note  to  State  ex  rel,  Tacoma  I,  Co.  v.  White  River  P. 
Co,,  31  Wash.  648,  82  Pac.  150,  2  L.  R.  A.,  N.  S.,  842:  **The 
influence  of  peculiar  local  conditions  and  necessities  in  deter- 
mining the  choice  between  these  two  tendencies  is  plainly  dis- 
cernible.'* The  case  of  Talbot  v.  Hudson,  16  Gray  (82  Mass), 
417,  belongs  to  the  latter  class,  and  it  was  held  in  substance 
that  in  determining  whether  the  use  is  public,  it  has  never 
been  held  essential  that  the  entire  community,  or  that  any 
considerable  portion  of  it,  should  directly  enjoy  or  participate 
in  the  benefits  to  be  derived  from  the  purpose  for  which  the 
property  is  appropriated.  That  it  is  enough  if  the  taking 
tends  to  enlarge  the  resources,  increase  the  industrial  ener- 
gies and  promote  the  productive  power  of  any  considerable 
part  of  the  inhabitants  of  a  section  of  the  state,  or  leads  to 
the  growth  of  towns  and  the  creation  of  new  channels  for 
the  employment  of  private  capital  and  labor,  as  such  results 
indirectly  contribute  to  the  general  prosperity  of  the  whole 
community. 

Idaho,  Vol.  12— «0 
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It  is  declared  in  said  section  of  our  constitution  that  the 
necessary  use  of  lands  to  the  complete  development  of  the 
material  resources  of  our  state  is  a  public  use.  And  I  think 
it  clearly  appears  from  the  allegations  of  the  complaint  and 
the  findings  of  the  court  that  for  the  complete  development 
of  the  vast  lumber  and  timber  interests  of  that  section  of  the 
state  along  the  Palouse  river,  the  power  of  eminent  domain 
may  be  exercised  over  said  twelve  and  sixty  hundredths 
acres  of  land.  Our  attention  has  not  been  called  to  any 
definition  of  the  term* 'public  use'* — ^that  is, a  certain  criterion 
to  determine  when  the  power  of  eminent  domain  may  be  ex- 
ercised. In  Olmstead  v.  Camp,  33  Conn.  532,  89  Am,  Dec. 
221,  it  was  contended  that  the  term  ** public  use*'  should  be 
distinguished  from  the  term  "public  benefit,"  and  that  by 
** public  use"  was  meant  the  possession,  occupation  and  direct 
enjoyment  by  the*  public.  In  determining  that  question  the 
court  said:  ''It  seems  that  such  a  limitation  on  the  intention 
of  this  important  clause  would  be  entirely  different  from  its 
accepted  interpretation  and  would  be  as  unfortunate  as  novel. 
One  of  the  most  important  meanings  of  the  word  *use'  is 
defined  by  Webster  as  *  usefulness,*  'utility,'  'advantage,'  'pro- 
ductive of  benefit.'  'Public  use'  may,  therefore,  well  mean 
public  usefulness,  utility,  advantage;  or  what  is  productive 
of  general  benefit;  so  that  an  appropriation  of  private  prop- 
erty by  the  state  under  its  right  of  eminent  domain  for  par- 
poses  of  great  advantage  to  the  community  is  a  taking  for 
public  use.  Such,  it  is  believed,  is  the  construction  which 
has  uniformly  been  put  upon  the  language  by  the  courts,  leg- 
islatures and  legal  authorities."  (See  Words  and  Phrases 
Judicially  Defined,  p.  5828.)  It  is  further  stated  in  Olm- 
stead V.  Camp,  supra:  "It  is  a  subject  (public  use)  which  does 
not  admit  the  definition,  as  the  defined  limits  of  to-day  might 

not  answer  for  the  changed  condition  of  to-morrow 

The  power  (of  eminent  domain)  acquires  a  degree  of  elasticity 
to  be  capable  of  meeting  new  conditions  and  improvements 
of  the  ever-increasing  necessities  of  society."  (See  Dayton 
Gold  &  Silver  Min.  Co.  v.  Seawell,  11  Nev.  394.)     At  page 
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6829  of  volume  6,  Words  and  Phrases  Judicially  Defined,  the 
author  cites  a  number  of  decisions  under  the  following  proposi- 
tions: '* The -term  'public  use'  is  flexible,  and  cannot  be  con- 
fined to  the  public  use  mentioned  at  the  time  of  forming  the 
constitution.  All  improvements  that  may  be  made,  if  use- 
ful to  the  public,  may  be  encouraged  by  the  exercise  of  em- 
inent domain.  Any  use  of  anything  which  will  satisfy  rea- 
sonable public  demand  for  facilities  for  travel,  •  for  trans- 
mission of  intelligence  or  of  commodities,  would  be  a  public 
use.''  That  term  is  a  flexible  one,  and  necessarily  has  been 
of  constant  growth  as  new  public  uses  have  developed.  (Ran- 
dolph on  Eminent  Domain,  35.)  And  it  has  been  said  that 
what  is  a  public  use  under  eminent  domain  statutes  will  de- 
pend somewhat  upon  the  nature  and  wants  of  the  community 
for  the  time  being.     {Broum  v.  Oercdd,  supra.) 

There  is  no  doubt  when  a  person  or  corporation  exercises 
the  power  of  eminent  domain,  he  or  it  assumes  certain  ob- 
ligations to  the  public,  and  the  grant  of  the  right  of  eminent 
domain  carries  with  it  the  right  of  public  supervision  and  rea- 
sonable control.  The  improvement  of  said  river  is  not  for 
the  use  of  the  respondent  alone,  although  under  the  condi- 
tions which  exist  it  may  be  more  benefited  than  others.  But 
the  river  will  be  open  to  anyone  who  may  have  occasion  to 
use  it  for  floating  logs  and  timber  products.  Under  the  pro- 
visions of  section  835,  Revised  Statutes,  the  construction  of 
any  dam  or  boom  on  any  creek  or  river  in  this  state  that  will 
unreasonably  delay  or  hinder  the  floating  or  passage  of  tim- 
ber down  the  same,  is  prohibited.  {PoweU  v.  Springstan 
Lumber  Co.,  ante,  p.  723,  88  Pac.  97.) 

There  are  many  streams  in  this  state  that  will  float  logs  or 
lumber  during  the  flood  time  or  spring  freshets  and  wiU  not 
do  so  during  the  time  that  such  streams  are  at  the  ordinary 
stage  cr  during  low  water.  If  it  be  true  that  all  such  streams 
are  navigable  under  the  provisions  of  said  section  5210,  and 
for  that  reason  the  right  of  eminent  domain  cannot  be  ex- 
ercised with  reference  to  such  streams,  the  power  therein  given 
18  a  mere  shadow,  without  any  substance,  and  amounts  to 
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nothing.  For  unless  the  stream  is  floatable  for  logs,  there 
can  be  no  good  purpose  or  reason  for  storing  logs  in  it  or 
along  it.  The  legislature  well  knew  that  many  of  our  streams 
were  floatable  for  logs  in  places,  and  not  in  others;  it  had  in 
view  those  streams  in  the  enactment  of  section  5210,  and  it  in- 
tended to  and  did  grant  the  right  to  exercise  the  power  of 
eminent  domain  in  order  to  make  such  streams  floatable  at 
places  where  they  were  not  floatable  unless  improved  by  dams 
or  otherwise.  Shall  we  hold  that  the  legislature  did  the 
foolish  thing  of  granting  the  power  of  eminent  domain  on 
streams  not  floatable  for  logs  and  timber,  and  hold  that  it 
has  neglected  to  do  so  on  streams  that  might  with  a  little  im- 
provement be  made  of  great  service  in  the  transportation  of 
logs  and  timber  t  A  reasonable  construction  should  be  given 
to  that  section  of  our  statute  and  constitution,  and  not  one 
which  would  make  the  law  ineffectual  for  any  purpose  what- 
ever. And  if,  under  the  provisions  of  said  section  14,  article 
1  of  the  constitution,  the  power  of  eminent  domain  may  be  ex- 
ercised when  **  necessary  to  the  complete  development  of  the 
material  resources  of  the  state,"  and  the  lumbering  interest 
is  one  of  the  material  resources  of  the  state,  and  that  resource 
cannot  be  completely  developed  without  the  exercise  of  the 
power  of  eminent  domain,  then  that  power  may  be  lawfully 
exercised.  The  legislature  cannot  annul  that  provision  of  the 
constitution  by  legislative  enactment.  The  timber  interest 
of  our  state  is  one  of  the  great  material  resources  of  the  state, 
and  it  is  stated  in  said  section  14  of  the  constitution  as  fol- 
lows: ''The  necessary  use  of  lands  ....  to  the  complete  de- 
velopment of  the  material  resources  of  the  state  ....  is  here- 
by declared  to  be  a  public  use.*'  But  it  is  contended  by  coun- 
sel that  said  provision  is  not  self-executing.  We  may  con- 
cede that  contention.  But  the  legislature  has  prescribed  the 
procedure  for  subjecting  land  to  a  public  use  or  for  exercis- 
ing the  right  of  eminent  domain.  Thus  by  legislative  enact- 
ment that  provision  of  the  constitution  is  made  effective.  The 
people  in  this  constitution  have  declared  that  the  necessary 
use  of  lands  to  the  complete  development  of  the  material  re- 
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sources  of  the  state  is  a  ** public  use,'*  and  the  legislature 
has  provided  the  procedure  to  subject  such  lands  to  that  use. 
The  complaint  states  a  cause  of  action,  and  the  judgment  of 
the  trial  court  must  be  sustained.  Costs  are  awarded  to  the 
respondent 

Ailshie,  J.,  concurs  in  the  conclusion. 

STOCKSLAGER,  C.  J.,  Concurring.— I  concur  in  the  final 
conclusion  reached  but  not  in  all  that  is  said,  especially 
clause  11  of  the  syllabus.  I  think  the  constitution  means  ''the 
same  in  the  spring  that  it  does  in  the  f  all. '' 


(Janimiy  2,  1907.) 


W.  B.  RUSSELL,  G.  F.  RUSSELL  and  J.  J.  PUGH,  Copart- 
ners,  Respondents,  v.  F.  L.  ALT  and  FRANK  KELLOM. 
Copartners,  Appellants. 

[88  Pac.  416.] 

Beference — Action    at    Law    cannot    be    BEnEBaiD— Confined    to 
Equity  Cases  Only,  Where  by  Consent. 

1.  A  court  has  no  power  to  arbitrarily  send  an  ordinary  aetion  at 
law  to  a  referee  for  trial  against  the  objection  of  either  party  to 
the  litigation,  and  this,  whether  the  suit  requires  the  examination 
of  a  long  account  or  not. 

2.  Beference  is  confined  to  equity  cases  only;  under  the  provisions 
of  our  constitution  the  right  to  trial  by  jury  is  never  to  be  denied 
in  law  cases. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  the  First  Judicial 
District  for  Kootenai  County.    Hon.  R.  T.  Morgan,  Judge. 

Action  for  damages  on  contract.  Judgment  for  plaintiff, 
from  which  and  an  order  denying  motion  for  new  trial,  de- 
fendant appeals.    Reversed. 
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Edwin  McBee,  for  Appellants. 

The  supreme  court  of  Idaho,  interpreting  section  7,  article 
1,  has  held  that  its  provisions  must  be  read  in  the  light  of 
the  law  existing  at  the  time  of  the  adoption  of  the  constitu- 
tion, and  that  they  were  not  intended  to  extend  the  right  of 
trial  by  jury,  but  simply  to  secure  that  right  as  it  existed  at 
the  date  of  the  adoption  of  the  constitution.  (Christensen  v. 
Hollingsworth,  6  Idaho,  87,  96  Am.  St.  Rep.  256,  53  Pac.  211.) 

A  statute  of  Minnesota,  authorizing  a  compulsory  reference 
in  actions  at  law  where  the  trial  of  an  issue  of  fact  requires 
the  examination  of  a  long  account  on  either  side,  was  declared 
to  be  unconstitutional,  being  repugnant  to  the  provisions  of 
the  constitution  of  that  state  that  the  right  to  a  trial  by  jury 
shall  remain  inviolate,  and  shall  extend  to  all  cases  at  law 
without  regard  to  the  amount  in  controversy,  {St.  Paul  Ry. 
Co,  V.  Gardiner,  19  Minn.  132,  18  Am.  Rep.  334.) 

Our  statute,  section  4415,  Revised  Statutes,  was  taken  from 
the  California  statute  and  was  enacted  in  1864.  Long  prior  to 
that  time  this  state  had  a  judicial  interpretation  from  the 
supreme  court  of  California,  holding  that  a  court  has  no  power 
to  send  a  case  to  a  referee  for  trial,  against  the  objection  of 
the  defendant,  unless  it  is  an  action  in  equity.  (Smith  v.  Pot- 
lock,  2  Cal.  921;  Russell  v,  Elliott,  2  Cal.  246;  Cahoon  v.  Levy, 
6  Cal.  294;  OHm  v.  Morris,  19  Cal.  140,  79  Am.  Dec.  206.) 

In  states  where  a  compulsory  reference  is  allowed  in  the  face 
of  a  constitutional  provision  like  ours,  such  right  is  based  on 
laws  that  were  in  force  prior  to  the  adoption  of  such  constitu- 
tional provision,  but  even  assuming  that  there  is  a  conflict  of 
authority,  our  statute  authorizing  the  appointment  of  referee 
was  adopted  from  California  after  the  decision  of  the  case  of 
Qrini  v,  Norris  had  been  rendered,  and  in  adopting  it  from 
that  state,  after  such  a  decision,  we  also  adopted  the  judicial 
interpretation  given  to  it  by  the  highest  court  of  that  st-ate. 

Chas.  L.  Ileitman  and  T.  H.  Wilson,  for  Respondents. 

The  constitution  does  not  affect  in  any  way  the  meaning  of 
section  4415,  Revised  Statutes.     There  was  nothing  prior  to 
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the  adoption  of  our  constitution  to  restrict  said  section  in  its 
application  but  the  common  law,  nor  can  there  be  since,  as  it 
is  admitted  the  constitution  does  not  interfere. 

The  expression,  *'the  right  of  trial  by  jury  shall  be  secured 
to  all,"  found  in  the  California  constitution,  but  not  in  the 
Idaho  constitution,  means  much  more  than  ''the  trial  by  jury 
shall  remain  inviolate."  {Grim  v.  Norris,  19  Cal.  142,  79  Am. 
Dec.  206 ;  Smith  v.  Pollock,  2  Cal.  92.) 

''The  courts  of  California  have  necessarily  adopted  a  strict 
construction  of  the  statute,  being  impelled  thereto  by  a  pro- 
vision of  the  constitution  of  the  state." 

"When  the  statute  was  enacted  providing  for  a  compulsory 
reference  of  issues  to  referees  to  hear  and  determine,  the 
courts  of  that  state  were  under  the  necessity  of  either  de- 
claring the  act  unconstitutional,  or  of  giving  it  a  strict  and 
narrow  construction.  The  latter  course  was  pursued,  and  the 
statute  held  applicable  to  equitable  actions  only."  {Huston 
V,  Wadsworth,  5  Colo.  213.) 

The  following  are  leading  cases  in  which  the  decision  is 
based  upon  our  statute:  Tribou  v.  Strowhridge,  7  Or.  156; 
Huston  V.  Wadsworth,  5  Colo.  213 ;  Board  of  Commrs.  v.  Mc- 
Kinley,  8  Okla.  128,  56  Pac.  1046.  To  same  effect  see  Van 
Tress  v.  Territory,  7  Okla.  353,  54  Pac.  501;  Story's  Equity 
Jurisprudence,  10th  ed.,  sees.  442-445. 

An  action  at  law  involving  the  examination  of  a  long  ac- 
count may  properly  be  referred  against  the  objection  of  one 
of  the  parties.  {Edwardson  v.  Oarnhart,  56  Mo.  91 ;  Sargent 
V.  Putnam,  58  N.  H.  182.) 

It  is  claimed  by  the  appellant  that  if  this  proceeding  is 
authorized  by  the  statute  (compulsory  reference),  it  impairs 
the  right  of  trial  by  jury  in  civil  cases  in  actions  at  law,  and 
that  the  statute  is  void  from  being  in  conflict  with  the  consti- 
tution of  this  state,  which  provides  that,  "in  civil  cases  the 
right  of  trial  by  jury  shall  remain  inviolate."  This  language 
of  the  constitution  indicates  that  the  right  of  trial  by  jury 
shall  continue  to  all  suitors  in  courts  in  all  cases  in  which  it 
was  secured  to  them  by  the  laws  and  practice  of  the  courts 
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at  the  time  of  the  adoption  of  the  constitution.  {Mead  v. 
Walker,  17  Wis.  189.) 

Under  the  statute,  cases  like  this  have  been  referred  and 
tried  by  a  referee,  .without  question  as  to  authority  of  the 
court  to  order  the  reference,  for  a  quarter  of  a  century ;  and 
if  there  was  doubt  as  to  the  constitutionality  of  this  statute, 
it  would,  under  the  circumstances  and  the  sanction  of  long 
usage,  have  to  be  solved  in  favor  of  the  statute.  (Cooley's 
Constitutional  Limitations,  741 ;  Fletcher  v.  Peck,  6  Cranch, 
128,  3  L.  ed.  175;  Bank  of  United  States  v.  Halstead,  10 
Wheat.  53,  6  L.  ed.  264;  Parsons  v.  Bedford,  3  Pet.  433,  7  L. 
ed.  732.) 

Compulsory  references  are  granted,  as  a  rule,  in  actions 
of  contract  where  long  accounts  are  involved.  (24  Am.  & 
Eng.  Ency.  of  Law,  p.  222,  sec.  3 ;  Chambers  v.  Appelton,  84 
N.  Y.  649;  Walsh  v.  Darragh,  52  N.  Y.  592;  VUmar  v.  SchaU, 
61  N.  Y.  568. 

STOCKSLAGER,  C.  J.— This  appeal  involves  but  one  ques- 
tion. It  seems  that  plaintiffs  commenced  their  action  in  the 
district  court  of  Kootenai  county  to  recover  from  the  defend- 
ants the  sum  of  $954.75,  balance  due  on  a  certain  alleged 
contract  by  which  defendants  agreed  to  furnish  plainti& 
certain  logs  to  be  delivered  either  at  the  mouth  of  the  St. 
Joe  river  or  at  the  village  of  Harrison,  on  or  before  the  first 
day  of  April,  1905. 

After  denying  all  the  allegations  of  the  complaint,  except- 
ing the  contract  to  furnish  the  logs  at  the  time  and  place 
specified  in  the  complaint,  and  the  copartnership  of  plaintiffs 
in  the  logging  business  as  stated,  as  well  as  the  copartnership 
of  defendants  in  the  same  business  as  stated,  the  defendants 
further  answering,  and  by  cross-complaint  aver  that  plaintiffs 
are  indebted  to  defendants  in  the  sum  of  $401.06  on  a  balance 
of  account  for  logs  furnished  and  for  driving  logs  for  plain- 
tiffs.    This  cross-complaint  is  denied  by  plaintiffs. 

After  the  pleadings  were  thus  framed  the  case  was  regu- 
larly called  for  trial.    A  jury  was  impaneled  and  sworn  to 
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try  the  case.  A  witness  was  called  and  sworn  and  testified 
on  behalf  of  plaintiffs.  The  court  then  adjourned  for  the 
day.  At  the  coming  in  of  the  court  the  following  morning 
the  court,  of  its  own  motion,  discharged  the  jury  and  ap- 
pointed a  referee  to  take  testimony  and  report  findings  to  the 
court.  We  are  indebted  to  counsel  for  appellants  for  the 
statements  in  his  brief.  It  is  not  contradicted  by  counsel 
for  respondents  and  is  borne  out  by  the  transcript.  The 
question  is:  Had  the  court  the  right  to  appoint  a  referee 
on  its  own  motion?  Counsel  for  appellants  objected  to  the 
appointment  of  a  referee  and  insisted  on  his  right  to  a  trial 
by  j^ry;  the  record  shows  that  he  continued  his  objections 
to  the  proceedings  of  the  court  from  the  time  of  the  appoint- 
ment of  the  referee  to  final  judgment,  and  then  appealed 
from  the  judgment  and  an  order  denying  his  motion  for  a  new 
trial.  He  insists  that  under  the  provisions  of  article  1,  section 
7  of  our  constitution  he  was  entitled  to  a  jury  trial.     It  says : 

''The  right  to  a  trial  by  jury  shall  remain  inviolate 

A  trial  by  jury  may  be  waived  in  all  criminal  cases  not 
amounting  to  a  felony,  by  the  consent  of  both  parties  expressed 
in  open  court,  and  in  civil  actions  by  the  consent  of  the  par- 
ties signified  in  such  manner  as  may  be  prescribed  by  law." 
At  the  time  of  the  adoption  of  our  constitution  we  had  the 
following  statutory  provision  with  reference  to  the  appoint- 
ment of  a  referee:  **"When  the  parties  do  not  consent,  the 
court  may,  upon  the  application  of  either,  or  of  its  own  mo- 
tion, direct  a  referee  in  the  following  cases:  1.  When  the 
trial  of  an  issue  of  fact  requires  the  examination  of  a  long 
account  of  either  side,  in  which  case  the  referee  may  be 
directed  to  hear  and  decide  the  whole  issue  or  report  upon 
any  specific  question  of  fact  involved  therein;  2.  When  the 
taking  of  an  account  is  necessary  for  the  information  of 
the  court  before  the  judgment,  or  for  carrying  a  judgment  or 
order  into  effect;  3.  When  a  question  of  fact  other  than 
upon  the  pleadings  arises  upon  motion  or  otherwise  in  any 
stage  of  the  action ;  4.  When  it  is  necessary  for  the  informa- 
tion of  the  court  in  a  special  proceeding."     (Rev.  Stats.  1887, 
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sec.  4415.)  This  section  is  borrowed  from  California  and 
is  identical  with  section  639,  Code  of  Civil  Procedure  of 
that  state.  The  first  territorial  legislature  of  Idaho  held  in 
Lewiston  in  December,  1863,  and  January  and  February, 
1864,  in  chapter  6  at  page  115,  enacted  the  California  law, 
and  it  was  carried  into  the  Revised  Statutes  of  1887;  hence, 
has  been  the  law  since  the  earliest  existence  of  the  territory. 

The  first  expression  we  find  in  the  California  reports  bear- 
ing on  the  subject  under  discussion  was  in  January,  1852. 
{Smith  V.  Pollock,  2  Cal.  92.)  Mr.  Justice  Murray,  speaking 
for  the  court,  said:  **The  language  of  the  constitution  is 
explicit,  and  it  is  evident  the  f  ramers  of  that  instrument  in- 
tended to  give  the  benefit  of  the  trial  by  jury  in  every  cause." 
Also  the  same  volume,  page  245,  in  Russell  v.  EUiott,  In 
Cahoon  v.  Levy,  5  Cal.  294,  it  is  again  held  that  in  all  cases 
at  law  the  right  to  trial  by  jury  can  be  insisted  upon  and  en- 
forced. We  next  find  the  same  doctrine  expressed  in  Grim 
V.  N orris,  19  Cal.  140,  79  Am.  Dec.  206.  •  This  decision  was 
rendered  in  1861.  Mr.  Justice  Cope  delivered  the  opinion. 
We  quote  from  the  opinion:  **The  ground  of  the  reference 
was  that  a  trial  of  the  case  should  require  the  examination 
of  a  long  account,  and  the  court  acted,  no  doubt,  on  the 
supposition  that  the  statute  afforded  the  requisite  authoritj' 
for  the  order.  But  the  constitution  provides  that  'the  right 
of  trial  by  jury  shall  be  secured  to  all,  and  remain  inviolate 
forever,'  and  if  such  a  construction  of  the  statute  could  be 
maintained,  we  do  not  see  why  this  right  might  not  be  en- 
tirely swept  away  by  legislative  enactment.  The  f  ramers  of 
the  constitution  regarded  the  right  of  the  citizen  in  this 
respect  as  too  sacred  and  valuable  to  be  intrusted  to  the 
guardianship  of  the  legislature,  and  the  provision  referred  tii 
was  intended  as  a  restriction  upon  legislative  authority.*' 

It  will  be  seen  that  the  court  of  last  resort  of  California 
had  repeatedly  construed  this  section  639  at  the  time  our 
territorial  legislature  enacted  section  184  of  chapter  6  in 
1863-64  and  section  4415  of  the  Revised  Statutes  of  1887; 
hence  under  the  rule,  when  we  adopted  the  section,  the  inter- 
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pretation  given  it  by  the  highest  court  of  that  state  would 
seem  to  apply  in  this  case.  The  right  to  trial  by  jury  is  one 
of  the  most  sacred  rights  enjoj'^ed  by  our  people,  and  it  is 
dangerous  to  attempt  to  legislate  that  right  into  the  hands  of 
a  referee.  It  may  at  times  be  tedious  as  well  as  expensive, 
but  it  was  handed  down  to  us  by  the  framers  of  our  federal 
constitution,  and  any  attempt  to  legislate  or  by  judicial  inter- 
pretation take  it  from  the  people  should  not  be  encouraged 
by  the  courts.  In  one  of  the  most  instructive  decisions  to 
which  our  attention  has  been  called,  St.  Paul  &  Sioux  City 
R.  Co.  v.  Gardner,  19  Minn.  132,  18  Am.  Rep.  334,  it  is 
said  in  the  syllabus:  ** General  Statutes,  chapter  66,  section 
228,  in  terms  authorizes  compulsory  reference  in  actions  at 
law  when  the  trial  of  an  issue  of  fact  requires  the  examination 
of  a  long  account  on  either  side.  In  this  respect  it  is  re- 
pugnant to  the  constitution,  article  1,  section  4,  which  pro- 
vides that  the  right  of  trial  by  jury  shall  remain  inviolate, 
and  shall  extend  to  all  cases  at  law  without  regard  to  the 
amount  in  controversy.*' 

In  79  Am.  Dec.  207,  the  author  discusses  the  subject  under 
consideration,  and  has  cited  the  authorities  bearing  on  the 
question.  Respondent  in  his  brief  has  also  cited  authorities 
holding  that  under  a  statute  and  constitution  similar  to  ours 
the  court  is  authorized  to  appoint  a  referee  on  its  own  motion. 
After  reviewing  all  the  authorities  cited,  we  are  inclined  to 
the  opinion  that  the  rule  laid  down  in  California,  Minnesota 
and  Nebraska,  and  a  number  of  other  states,  comes  nearer 
reaching  the  right  of  the  litigant  as  guaranteed  by  the  con- 
stitution of  the  United  States  than  the  line  of  authorities 
taking  the  opposite  view.  We  are  not  unmindful  of  the  fact 
that  numerous  cases  are  before  the  courts  wherein  a  referee 
is  almost  a  necessity,  and  as  said  by  counsel  for  respondent 
in  his  brief,  '*From  the  great  inconvenience  that  might  arise 
by  submitting  long  and  complicated  accounts  to  jurors  who 
are  not  accountants  and  whose  results  at  best  would  be  unre- 
liable, it  seems  to  us  that  it  would  be  manifestly  unjust  to  com- 
pel a  party  to  submit  such  complications  to  a  jury,  and  dis- 
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astrous  to  this  class  of  litigation.''  There  is  much  force  and 
reason  in  this  assertion,  but  the  presumption  is  that  in  the 
class  of  litigation  referred  to  it  is  the  desire  of  all  parties 
to  the  litigation  to  get  at  the  facts ;  hence,  when  serious  con- 
troversies or  long  complicated  accounts  are  shown  to  exist. 
the  attorneys  are  willing,  or  even  anxious,  to  submit  such 
questions  to  a  referee,  but  to  say  that  the  court  can  per- 
emptorily submit  a  law  case  to  a  referee  over  the  objection 
of  all  parties  to  the  litigation,  and  thereby  deprive  citizens 
of  their  constitutional  right  to  trial  by  jury,  is  not  in  accord 
with  our  view  of  the  constitutional  right  of  the  citizen.  The 
case  is  reversed  and  remanded,  with  costs  to  appellants. 


Ailshie,  J.,  concurs. 

SULLIVAN,  J.,  Concurring. — ^I  concur  in  the  conclusion 
reached.  The  guaranty  found  in  section  7,  article  1  of  the 
constitution  of  Idaho,  to  the  effect  that  the  right  of  trial 
by  jury  shall  remain  inviolate,  was  not  intended  to  extend 
the  right  of  trial  by  jury,  but  simply  to  secure  that  right  as 
it  existed  at  the  date  of  the  adoption  of  the  constitution,  and 
has  no  reference  to  suits  in  equity.  {Christensen  v.  Hollings- 
worth,  6  Idaho,  87,  96  Am.  St.  Rep.  256,  53  Pac.  211.)  As 
bearing  on  the  question  of  the  right  to  trial  by  jury  of  ques- 
tions of  fact  in  certain  proceedings,  see  Nelson  v.  Steele,  Judge, 
ante,  p.  762,  88  Pac.  95,  decided  at  this  term  of  our  court. 
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LATAH  COUNTY,  Appellant,  v.  MARTIN  HASPURTHER 

and  JOSEPH  HASPURTHER,  Respondents, 

[88  Pfte.  433.] 

PRIVATB   OE   By-EOADS — NUMBER    OF    SIGNATURES    TO    AtITION — APPEAL 

FROU  Order  op  Board  of  Commissioners — Appeal  from  the  Dis- 
trict TO  THE  Supreme  Court — Viewers  must  Take  Statutory 
Oath. 

1.  Private  or  bj  roads  maj  be  opened  for  the  convenience  of  one 
or  more  residents  of  anj  road  district  in  the  same  manner  as  public 
roads,  the  person  ox  persons  for  whose  benefit  the  road  is  opened 
paying  the  damage  awarded  to  land  owners  and  keeping  the  road 
in  repair.     (Bev.  Stats.  1887,  see.  933.) 

2.  One  signature  is  sufficient  to  authorize  the  board  of  countv 
commissioners  to  take  the  necessary  steps  to  open  a  private  or  by- 
road under  the  provisions  of  section  933  of  the  Bevised  Statutes  of 
1887. 

3.  If  the  land  owners  are  dissatisfied  with  the  award  for  dam- 
ages or  with  any  of  the  proceedings  of  the  board  of  county  com- 
missioners with  reference  to  laying  out  and  establishing  a  private 
or  by-road,  they  may  appeal  to  the  district  court,  where  the  case 
will  be  heard  de  novo,  or  they  may  refuse  to  accept  the  award, 
and  thus  compel  condemnation  proceedings. 

4.  An  appeal  from  the  district  court  to  the  supreme  court  in 
cases  of  this  character  is  under  the  provisions  of  section  4,  page 
273,  Session  Laws  of  1899,  under  the  title  of  "An  act  regulating 
appeals  from  the  district  court  to  the  supreme  court,''  etc. 

5.  Section  923  of  the  Bevised  Statutes  of  1887,  requiring  the 
board  of  county  commissioners  to  appoint  three  viewers,  one  of 
whom  shall  be  a  surveyor,  does  not  make  it  the  duty  of  the  board 
to  appoint  the  county  surveyor,  and  when  he  is  appointed  one  of 
the  viewers,  it  is  as  essential  that  he  take  the  statutory  oath  as 
either  of  the  other  viewers. 

6.  Where  it  is  disclosed  by  the  record  that  all  of  the  viewers  did 
not  take  the  statutory  oath,  the  proceeding  is  irregular  and  voidable, 
and  should  be  reversed  on  appeal  to  the  district  court. 

(Syllabus  by  the  court.) 

APPEAL  from  the  District  Court  of  Second  Judicial  Dis- 
trict for  Latah  County.     Hon.  Edgar  C.  Steele,  Judge. 
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Respondents  moved  to  reverse  or  modify  order  of  the  board 
of  county  commissioners.  The  motion  was  sustained  and  the 
order  reversed,  from  which  order  and  judgment  the  county 
appeals.    Judgment  affirmed. 

W.  E.  Stillinger  and  Forney  &  Moore,  for  Appellant. 

This  court  has  held  that  a  private  road  may  be  laid  out 
upon  the  application  of  a  particular  individual ;  that  only  one 
signer  is  necessary  to  the  road  petition.  {Latah  County  v. 
Peterson,  3  Idaho,  398,  29  Pac.  1089;  Sherman  v.  Buick,  32 
Cal.  241,  91  Am.  Dec.  577.) 

An  appeal  would  not  lie  on  behalf  of  Martin  Hasfurther 
from  the  action  of  the  board  of  county  commissioners  award- 
ing damages  to  the  said  Hasfurther,  and  the  district  court 
did  not  have  jurisdiction  to  render  its  decision  herein. 
{Canyon  County  v.  Toole,  9  Idaho,  561,  75  Pac.  609.) 

The  Hasfurthers  having  appeared  in  person  and  with  coun- 
sel before  the  board  of  county  commissioners  and  contested 
the  laying  out  of  said  road,  introducing  witnesses,  thereby 
waived  all  objections  to  the  jurisdiction  of  said  board,  and 
waived  all  irregularities  which  appeared  in  laying  out  and 
establishing  said  road  prior  to  the  date  of  said  hearing. 

If  these  parties  were  dissatisfied  with  the  award  of  damages 
made  by  the  board  of  county  commissioners,  the  only  course 
left  to  pursue  was  to  wait  until  the  amount  awarded  by  the 
said  board  was  tendered  and  reject  the  same,  thereby  com- 
pelling the  county  commissioners  to  commence  condemnation 
proceedings  as  required  by  statute. 

S.  S.  Denning,  for  Respondents. 

It  was  the  intention  of  the  legislature  that  the  matter  on 
appeal  from  the  board  should  be  tried  de  novo  in  the  district 
court,  and  this  court  has  inf erentially  at  least  given  counte- 
nance to  the  theory.  {Great  Northern  Ry.  Co.  v.  Kootenai 
Co.,  10  Idaho,  379,  28  Pac.  1078;  Canyon  Co,  v.  TooU,  9 
Idaho,  561,  75  Pac.  609.) 
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When  the  county  surveyor  is  appointed  one  of  the  viewers 
under  section  923,  Revised  Statutes,  he  is  not  appointed  as 
a  county  oflScer,  but  simply  as  a  citizen,  the  same  as  the  other 
viewers,  only  that  he  possesses  the  technical  education  of  a 
surveyor,  and  the  viewing  of  roads  is  not  one  of  the  duties 
of  a  county  surveyor,  made  so  by  virtue  of  his  office,  because 
there  is  nothing  to  compel  him  to  serve  as  a  viewer,  and  the 
statute  provides  (section  924) :  "They,  the  viewers,  must  be 
sworn  to  discharge  their  duties  faithfully."  The  surveyor, 
while  acting  as  a  viewer,  ought  himself  to  have  been  sworn. 
The  right  to  appropriate  private  property  to  public  use  lies 
dormant  in  the  state  until  legislative  action  is  had,  pointing 
out  the  occasions,  the  modes,  the  conditions  and  agencies 
for  its  appropriation.  These  provisions  must  be  regarded 
as  in  the  nature  of  conditions  precedent,  which  are  not  only  to 
be  observed  and  complied  with  before  the  right  of  the  property 
owner  is  disturbed,  but  the  party  claiming  authority  under 
the  adverse  proceedings  must  show  affirmatively  such  com- 
pliance. (Cooley's  Constitutional  Limitations,  6th  ed.,  p. 
648.) 

As  the  statute  stood  in  California,  they  changed  it  by 
apt  legislation,  so  that  one  petitioner  could  petition  for  the 
road,  but  the  state  of  Idaho  in  adopting  their  code  refused 
to  do  so. 

This  court  has  no  jurisdiction  of  this  matter,  because  the 
same  was  not  appealed  within  five  days  after  the  decision  of 
the  court.     (Sess.  Laws  1899,  p.  249,  amending  sec.  1779.) 

STOCKSLAGER,  C.  J.— This  is  an  appeal  from  the  judg- 
ment of  the  district  court  of  Latah  county.  In  October, 
1905,  Joseph  Kambitch  presented  to  the  board  of  county  com- 
missioners of  Latah  county  his  petition  for  a  private  road. 
The  petition  was  signed  by  himself  alone.  The  petition  says : 
**The  necessity  for  and  advantage  of  the  establishing  of  said 
road  are  as  follows:  That  your  petitioner,  Joseph  Kambitch, 
owns  two  hundred  and  forty  acres  in  section  2  in  said  town- 
ship,  and  resides  there,  with  his  family,  long  prior  hereto; 
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that  he  has  now  no  public  road  for  ingress  and  egress  or  pub- 
lic road  facilities  whatever,  and  that  the  opening  of  the 
proposed  private  road  will  enable  him  to  reach  a  public  high- 
way in  the  most  convenient  manner,  and  in  a  manner  best 
calculated  to  do  the  least  damage  to  the  owners  of  the  land 
over  which  the  proposed  road  will  run  in  the  event  of  the 
petition  being  granted ;  that  the  residents  of  said  road  district 
are  either  relations  or  friends  of  the  parties  over  whose  prem- 
ises said  proposed  road  will  run,  and  your  petitioner  cannot 
get  ten  signers  in  said  road  district  if  that  number  is  re- 
quired by  the  county  commissioners;  that  the  petitioner 
further  desires  to  have  an  outlet  to  a  public  road,  so  that 
he  can  attend  elections,  perform  jury  duty,  road  duty,  militia 
duty,  give  evidence  in  court,  and  carry  produce  of  his  land 
to  market," 

A  bond  was  filed  and  viewers  appointed,  who  reported  to 
the  county  commissioners,  recommending  that  the  road  be 
granted  as  prayed  for.  A  hearing  was  had  and  an  order 
made  by  the  county  commissioners  approving  the  report  of 
the  viewers  and  awarding  damages.  The  order  is  as  follows: 
**In  the  matter  of  the  petition  of  Joseph  Kambitch  for  a 
private  road  in  road  district  No.  4,  it  is  ordered  that  viewers' 
report  therein  be  approved  and  damages  are  hereby  awarded 
as  follows:  To  J.  N.  Hasfurther,  the  sum  of  $250.00.  To 
Martin  Hasfurther,  the  sum  of  $300.00.''  The  Hasfurthers 
appealed  from  the  order  of  the  commissioners  granting  the 
said  Joseph  Kambitch  the  road  through  their  respective 
premises  as  prayed  for  in  his  petition  and  awarding  them 
the  sum  set  out  in  the  order.  The  appeal  is  from  the  order 
and  the  whole  thereof. 

In  the  district  court  the  prosecuting  attorney  for  Latah 
county  moved  to  dismiss  the  appeal:  **1.  That  an  appeal 
will  not  lie  at  this  time,  as  the  order  of  the  board  of  county 
commissioners  does  not  in  any  manner  affect  the  property 
or  the  rights  of  either  Martin  Hasfurther  or  J.  N.  Hasfurther. 
in  that  the  said  order  appealed  from  does  not  create  or  estab- 
lish a  public  highway ;  2.  That  the  said  order  appealed  from 
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by  said  appellants  is  an  order  awarding  damages  to  said  ap- 
pellants, and  that  the  said  above-entitled  court  has  not  ju- 
risdiction to  hear  and  determine  on  an  appeal  from  the  board 
of  county  commissioners  the  amount  of  damages  to  be  awarded 
to  nonconsenting  land  owners  in  the  establishment  of  public 
highways;  3.  That  the  said  appellants,  and  each  of  them, 
as  shown  by  the  said  order  of  the  board  of  county  commis- 
sioners appealed  from,  did  appear  at  the  time  and  place  fixed 
by  the  said  board  for  the  hearing  of  said  petition,  and  con- 
test the  laying  out  of  said  road,  and  the  amount  of  damages 
to  be  awarded,  and  thereby  waived  any  and  all  objections 
to  the  jurisdiction  of  the  said  board  in  said  case,  and  any 
and  all  irregularities  which  may  have  appeared  in  the  laying 
4mt  and  establishment  of  said  road  prior  to  the  date  of  the 
said  hearing;  4.  That  no  order  of  the  said  board  has  been 
appealed  from  by  the  said  appellants  which  in  any  manner 
questions  the  regularity  of  the  proceedings  had  in  said  road 
case  or  the  jurisdiction  of  the  board  of  county  commissioners." 
It  is  not  shown  by  the  record  what  disposition  was  made  of 
this  motion,  but  from  orders  and  proceedings  of  the  court  we 
infer  it  was  overruled.  We  next  find  a  motion  to  reverse  and 
set  aside  the  order  of  the  commissioners  which  a£Srms  the 
report  of  the  viewers  granting  said  road  for  the  reasons: 
"1.  That  no  map  of  the  said  road  has  ever  been  added  to 
the  report  of,  made  or  presented  to,  or  filed  with  or  by  the 
board  of  county  commissioners;  2.  That  the  petition  upon 
its  face  shows  that  there  is  only  one  petitioner  signing  the 
petition ;  3.  That  the  records  in  the  case  show  that  one  of  the 
viewers  was  never  sworn."  On  the  twentieth  day  of  June, 
1906,  the  court  ordered  judgment  reversing  the  order  of  the 
commissioners  in  aflBrming  the  report  of  the  viewers  and 
granting  the  road. 

Counsel  for  appellant  assign  six  errors:  First,  the  order  of 
the  court  in  reversing  and  annulling  the  action  of  the  board 
of  county  commissionera ;  second,  in  holding  that  more  than 
one  signature  is  necessary  for  a  petition  for  a  private  road; 
third,  in  holding  that  the  order  appealed  from  granted  or 
Idaho,  Vol.  12—51 
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established  a  public  highway ;  fourth,  that  the  order  appealed 
from  was  an  order  awarding  damages  to  said  Martin  Has- 
further  add  J.  N.  Hasfurther,  and  that  no  appeal  will  lie 
from  the  action  of  the  board  of  county  commissioners  award 
ing  damages,  and  the  court  erred  in  taking  jurisdiction  of 
the  same ;  fifth,'  the  said  Martin  Hasf urther  and  J.  N.  Has- 
further  appeared  before  the  board  of  county  commissioners, 
and  contested  the  merits  of  said  road  and  the  amount  of 
damages  to  be  awarded,  and  thereby  waived  all  objections 
to  the  jurisdiction  of  the  said  board  on  account  of  the  ir- 
regularities  which  may  have  appeared  in  the  laying  out  and 
establishment  of  said  road  prior  to  the  date  of  said  hearing, 
and  the  district  court  erred  in  reversing  the  order  of  the 
board  of  county  commissioners;  sixth,  that  no  order  of  the 
board  of  county  commissioners  was  appealed  from  by  the 
said  Martin  Hasfurther  and  J.  N.  Hasfurther,  which  in  any 
manner  questioned  the  regularity  of  the  proceedings  had  in 
said  road  case  or  the  jurisdiction  of  the  board  of  county  com- 
missioners. 

Some  questions  raised  in  this  appeal  are  new  in  this  state, 
hence  we  have  felt  justified  in  giving  a  complete  history 
of  each  step  taken  from  the  time  the  petition  was  filed  down 
to  the  final  order  of  the  district  court.  The  petition  was  not 
filed  under  the  provisions  of  section  920  of  the  Revised  Stat- 
utes, which  provide  that  any  ten  inhabitants  of  a  road  district, 
taxable  therein,  may  petition  for  the  alteration  or  to  discon- 
tinue any  road  or  to  lay  out  a  new  road.  It  would  seem 
that  the  petition  must  have  been  filed  under  the  provisions 
of  section  933  of  the  Revised  Statutes  of  1887,  which  provide: 
**  Private  or  by-roads  may  be  opened  for  the  convenience 
of  one  or  more  residents  of  any  road  district  in  the  same 
manner  as  public  roads  are  opened,  whenever  the  board  of 
commissioners  may  for  like  cause  order  the  same  to  be  viewed 
and  opened,  the  person  for  whose  benefit  the  same  is  required 
paying  the  damage  awarded  to  land  owners,  and  keeping  the 
same  in  repaii*.'*  It  should  not  be  diflScult  for  a  court  to  con- 
strue the  above  sections  as  we  view  them.    By  the  terms  of 
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section  920,  ten  inhabitants  of  a  road  district  taxable  therein 
for  road  purposes  may,  by  petition  and  a  proper  showing, 
have  any  road  altered  or  discontinued,  or  they  may  in  like 
manner  have  a  new  road  laid  out.  By  section  933  any  resi- 
dent of  a  road  district  may  have  a  private  road  established 
for  his  own  use  and  benefit,  but  it  does  not  become  a  public 
highway  in  the  sense  that  it  must  be  kept  in  repair  at  the 
expense  of  the  public;  anyone  may  use  it,  but  it  must  be 
kept  in  repair  at  the  expense  of  the  resident  or  residents, 
for  whose  use  it  has  been  established;  that  damages  awarded 
to  land  owners  must  also  be  paid  by  the  party  or  parties 
for  whose  benefit  the  road  has  been  established.  The  reason 
as  well  as  the  necessity  for  the  two  sections  above  quoted 
is  apparent.  If  ten  or  more  inhabitants  of  any  community 
think  it  necessary  to  establish  a  new  highway  and  so  say ' 
by  petition  to  the  board  of  county  commissioners,  it  is  the 
duty  of  the  county  commissioners  to  take  the  necessary  steps 
to  establish  the  road,  provided  there  are  at  least  ten  peti- 
tioners residents  of  the  road  district  and  taxable  therein  for 
road  purposes.  This  section  is  evidently  based  on  the  theory 
that  if  there  are  ten  residents  of  the  road  district  who  are 
taxable  for  road  purposes,  their  annual  labor  or  road  tax 
will  be  sufficient  to  keep  the  road  in  repair.  It  was  never 
the  intention  of  the  legislature  that  any  citizen  of  the  state 
should  be  deprived  of  the  use  of  a  highway,  and  hence  section 
933,  supra,  was  enacted  providing  that  he  might  **have  an 
outlet  to  a  public  road  so  that  he  can  attend  elections,  perform 
jury  duty,  road  duty,  militia  duty,  give  court  evidence,  and 
carry  produce  of  his  land  to  market,"  provided  he  is  willing 
to  pay  all  damages  to  land  owners  through  whose  land  the 
road  runs,  and  keeps  it  in  repair.  This  is  a  right  guaranteed 
him  by  the  constitution  of  our  state  also.  (See  art.  1,  sec. 
14.)  The  writer  has  had  a  recent  experience  that  convinced 
him  that  it  would  have  been  better  if  there  had  been  whole 
communities  in  certain  portions  of  our  state  fenced  in;  at 
any  rate,  it  was  made  plain  that  the  residents  of  that  sec- 
tion were  not  prohibited  from  exercising  one  of  the  privi- 
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leges  urged  as  a  reason  for  petitioner's  road — that  is,  the 
right  to  attend  elections.  From  the  foregoing  suggestions 
(with  the  exception  of  the  last  one)  it  will  be  seen  that  we 
are  of  the  opinion  that  private  roads  may  be  established  in 
this  state  on  the  petition  of  the  one  party  who  is  the  bene- 
ficiary of  such  road.  Construing  article  1,  section  14  of  our 
constitution,  in  Latah  County  v.  Peterson^  3  Idaho,  402,  20 
Pac.  1089,  Mr.  Justice  Morgan  said:  **The  necessity  for  such 
private  roads  is  apparent  where  it  is  stated  that  it  wouJd 
be  impossible  to  improve  many  valuable  tracts  of  land  in  this 
state  which  are  not  reached  by  public  highways  unless  this 
power  existed.  Such  roads  are,  therefore,  necessary  to  the 
complete  development  of  the  material  resources  of  the  state/' 
We  are  in  accord  with  the  contention  of  coimsel  for  appel- 
lant, that  the  names  of  ten  signers  to  the  petition  who  are 
resident  taxpayers  for  road  purposes  in  the  road  district 
where  it  is  sought  to  establish  a  road  under  the  provisions 
of  section  933  of  the  Revised  Statutes,  are  not  necessary.  If 
such  were  the  requirements  of  our  statute,  it  would  in  many 
instances  destroy  the  very  purpose  for  which  section  93-^ 
was  enacted.  It  was  to  meet  just  such  emergencies  as  has 
arisen  in  the  case  at  bar.  (See  Sherman  v.  Buick  d:  Comick, 
32  Cal.  242,  91  Am.  Dec.  577.) 

We  next  come  to  what  we  consider  the  most  important 
question  to  be  considered  in  this  appeal.  Counsel  for  ap- 
pellant say:  *'It  is  further  submitted  that  the  said  Martin 
Hasfurther  and  Joseph  Hasfurther  having  appeared  in  per- 
son and  with  counsel  before  the  board  of  county  commis- 
sioners and  contested  the  laying  out  of  said  road,  intro 
ducing  witnesses,  thereby  waiving  any  and  all  objections  to 
the  jurisdiction  of  said  board,  and  waived  any  and  all  ir- 
regularities which  appeared  in  laying  out  and  establishing 
said  road  prior  to  the  date  of  said  hearing.  It  is  further 
submitted  that  at  no  time  during  any  of  the  proceedings  in 
said  road  case  was  any  objection  made  to  the  board  of  count>' 
commissioners  by  Martin  Hasfurther,  Joseph  Hasfurther  or 
their  attorney,  Stewart  S.  Denning,  as  to  any  irregularity 
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in  any  of  the  proceedings  had  in  said  road  case,  bnt^  on  the 
contrary,  Martin  Hasfurther  and  Joseph  Hasfnrther  each 
appeared  in  person  and  by  attorney,  Stewart  S,  Denning, 
before  the  board  of  connty  commissioners  on  the  date  set  for 
the  hearing  of  said  road  case  and  contested  only  the  amount 
of  damages  awarded  by  the  viewers.*'  It  is  nrged  by  counsel 
for  appellant  that  the  only  course  left  for  respondents  was 
to  wait  until  the  amount  awarded  by  the  said  board  was 
tendered  and  reject  the  same,  thereby  compelling  the  county 
commissioners  to  commence  condenmation  proceedings  as  re- 
quired by  statute.  Further  they  say:  **That  in  fairness  to 
the  board  of  county  commissioners  and  in  justice  to  the  tax- 
payers of  the  county,  a  question  of  irregularity  should  not 
be  raised  for  the  first  time  on  appeal." 

Counsel  for  respondents  insists  that  they  had  a  right  to 
appeal  from  the  order  of  the  board  granting  the  road  through 
their  premises  and  the  award  for  damages^  and  that  when 
the  case  came  to  a  hearing  in  the  district  court,  they  were 
entitled  to  a  trial  de  novo.  In  support  of  this  contention 
he  cites  Session  Laws  of  1899,  pages  248,  249.  The  language 
of  the  law  referred  to  is  as  follows:  '*Upon  the  appeal,  the 
matter  must  be  heard  anew,  and  the  act,  order  or  proceeding 
so  appealed  from  may  be  affirmed,  reversed  or  modified." 
We  are  disposed  to  accept  his  theory  as  correct  The  Has- 
f  urthers  had  either  of  the  remedies  they  saw  fit  to  pursue — 
that  is,  by  appeal  from  the  order  of  the  county  commissioners 
or  refuse  to  accept  the  award  and  thus  compel  condemna- 
tion proceedings,  by  the  county.  They  chose  the  former 
remedy,  hence  must  accept  the  law  with  reference  to  ap- 
peals. Counsel  for  respondents  also  urges  that  the  appeal 
to  this  court  should  be  dismissed  for  the  reason  that  it  was 
not  taken  within  five  days  after  the  decision  of  the  trial  court, 
and  cites  Session  Laws  of  1899,  page  249.  At  a  later  date 
of  the  same  session  (1899),  at  page  273,  the  title  of  the  act 
is  **  Regulating  Appeals  from  the  District  Court  to  the  Su- 
preme Court."  Section  4  of  the  act  provides  as.  follows: 
**From  a  judgment  rendered  as  an  appeal  from  an  order,  do- 
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cision  or  action  of  the  board  of  county  commissioners  within 
ninety  days  after  the  entry  of  judgment."  This  court  re- 
cently construed  the  two  sections  above  referred  to  in  Fores- 
man  V.  Board  of  County  Commissioners  of  Nez  Perce  County ^ 
11  Idaho,  11,  80  Pac.  1131,  in  which  it  was  held  that  an  ap- 
peal of  the  character  under  consideration  was  governed  by 
the  latter  section  of  the  1899  Session  Laws ;  hence  there  were 
ninety  days  instead  of  five  days  in  which  to  perfect  the  ap- 
peal. 

We  are  in  accord  with  counsel  for  respondents  in  his  con- 
tention that  when  the  case  was  appealed  to  the  district  court 
from  the  order  of  the  board  of  county  commissioners  ap- 
pointing viewers  and  fixing  the  award  for  damages  to  each  of 
the  appellants  there,  respondents  here,  that  the  case  was  there 
for  review  of  all  the  acts,  orders  and  proceedings  had  in  that 
tribunal.  In  Canyon  Co.  v.  Toole,  9  Idaho,  561,  75  Pac.  609. 
we  think  this  question  is  settled ;  also  Great  Northern  Ry.  Co. 
V.  Kootenai  County,  10  Idaho,  379,  78  Pac.  1078.  It  is  shown 
by  the  record  in  this  case  that  J.  W.  Kirkwood  was  the 
county  surveyor  of  Latah  county,  and  that  A.  S.  Lyon,  B.  S. 
Mathews  and  J.  W.  Kirkwood  were  by  the  board  of  commis- 
sioners appointed  the  viewers  to  view  and  survey  the  road; 
that  after  such  appointment  R.  S.  Mathews  and  A.  S.  Lyon 
took  the  road  viewers'  oath^  which  was  administered  to  them 
by  J.  W.  Kirkwood  as  county  surveyor.  It  nowhere  appears 
in  the  record  that  Mr.  Kirkwood  ever  took  the  road  viewers' 
oath  prescribed  by  the  statute  before  entering  upon  the  dis- 
charge of  his  duties.  Section  923  of  the  Revised  Statutes  of 
1887  provides :  **Upon  filing  such  petition  and  bond  the  board 
of  county  commissioners  must  appoint  three  viewers,  one  of 
whom  must  be  a  surveyor,  to  view  and  survey  any  proposed 
alterations  of  an  old  or  opening  of  a  new  road,  to  be  made  in 
accordance  with  the  description  in  the  petition,  and  submit 
to  the  board  an  estimate  of  the  cost  of  the  change,  alteration 
or  opening  including  the  purchase  of  the  right  of  way  and 
their  views  of  the  necessity  thereof."  Section  924  provides: 
^'The  road    viewers    must  be    disinterested    citizens  of  the 
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county,  but  not  petitioners ;  they  must  be  sworn  to  discharge 
their  duties  faithfully;  .  .  .  ."  It  will  be  seen  by  section  923 
that  one  of  the  viewers  must  be  a  surveyor,  but  not  neces- 
sarily the  county  surveyor,  neither  does  the  statute  preseribinj^ 
the  duties  of  the  county  surveyor  make  it  his  duty  to  survey 
private  roads.  Section  924  requires  that  the  viewers  shall 
be  sworn  to  ** discharge  their  duties  faithfully,''  and  the  fail- 
ure of  one  of  the  viewers  to  take  the  oath  prescribed  is  not 
a  compliance  with  the  statute.  If  the  statute  required  that 
the  county  surveyor  should  be  one  of  the  viewers  in  all 
cases  of  laying  out,  altering  ^nd  establishing  roads  in  his 
county,  it  is  possible  that  his  ofl&cial  oath  would  be  sufficient, 
but  in  our  view  it  was  as  essential  for  him  to  take  the  oath 
as  it  was  for  either  of  the  others,  and  his  failure  to  do  so 
nullifies  the  entire  proceedings  of  the  county  commissioners. 
The  judgment  is  affirmed,  with  costs  to  the. respondents. 

Ailshie,  J.,  concurs. 

Sullivan,  J.,  concurs  in  the  conclusion. 
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ACCX)MPLICES. 

1.  Under  the  provisions  of  section  7871,  Revised  Statutes,  an 
accomplice  must  be  corroborated  on  some  material  facfr  or  circum- 
stance which  tends  to  connect  the  defendant  with  the  commission  of 
the  oflFense,  independent  of  the  evidence  of  the  accomplice.  (State 
V.  Bond,  424.) 

2.  Where  it  is  shown  that  the  court  erroneously  instructed  the 
jury  that  they  **  should  act  upon  the  evidence  of  an  accomplice 
with  great  care  and  caution,  and  subject  it  to  careful  examination 
in  the  light  of  all  the  evidence  in  the  case,  and  the  jury  ought 
not  to  convict  upon  such  testimony  alone,  unless  after  a  careful 
examination  of  such  testimony  they  are  satisfied,  beyond  all  reason- 
able doubt,  of  its  truth,"  is  not  sufficient  ground  for  a  reversal 
of  the  judgment  where  it  is  shown  the  court  had  twice  given  the 
statutory  instruction  that  the  accomplice  must  be  corroborated,  and 
it  is  shown  that  the  accomplice  has  been  corroborated.  (State  v. 
Bond,  424.) 

ACTIONS. 

1.  Under  the  provisions  of  section  4169,  Revised  Statutes,  a 
plaintiff  may  join  in  the  same  action  all  injuries  to  property  aris- 
ing out  of  the  same  contract.     (Prepons  v.  Grostein,  671.) 

2.  By  the  provisions  of  section  1,  article  5  of  the  constitution  of 
Idaho,  the  distinction  between  actions  at  law  and  suits  in  equity 
and  the  forms  of  all  such  actions  and  suits  are  prohibited,  and  there 
is  but  one  form  of  action,  in  this  state  for  the  enforcement  or  pro- 
tection of  private  rights  or  the  redress  of  private  wrongs.  (Cole- 
man V.  Jaggers,  125.) 

3.  While  by  the  provisions  of  section  1,  article  5  of  the  state 
constitution  the  distinctions  between  actions  at  law  and  suits  in 
equity  and  the  forms  of  such  actions  and  suits  are  prohibited,  that 
does  not  abolish  the  rules  of  law  and  equity.  (Dewey  v.  Schreiber 
Implement  Co.,  280.) 

AGENCY. 
See  Brokers. 

ALIMONY. 

Bee  Divorce. 

(809) 
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ANiMALa 
Sheep  Infected  with  Disease. 

1.  In  a  civil  aetion  for  damages,  under  section  21  (Sess.  Lain 
1901,  p.  151),  scienter  need  not  be  alleged  or  proven  where  care- 
lessness or  negligence  is  averred.  (North  &  Douglas  ▼.  Woodland, 
50.) 

2.  In  declaring  the  acts  mentioned  in  the  above  section  punish- 
able by  fine,  imprisonment,  or  both,  the  legislature  was  exercising 
the  police  powers  of  the  state,  and  in  such  case  the  complaint  need 
not  allege  that  the  defendant  knew  the  act  complained  of  was  un- 
lawful.    (North  &  Douglas  v.  Woodland,  50.) 

3.  Under  the  provisions  of  sections  21  (^upra),  23,  and  6886  of  the 
Bevised  Statutes,  a  complaint  that  alleges  that  the  injury  com- 
plained of  was  the  result  of  the  careless  and  negligent  acts  of  de- 
fendant is  sufficient.     (North  &  Douglas  v.  Woodland,  50.) 

4.  An  act  approved  February  6,  1905  (Sess.  Laws  1905,  p.  39), 
is  an  act  for  the  suppression  of  contagious  and  infectious  diseases 
among  livestock,  and  repeals  certain  provisions  of  an  act  entitled, 
''An  act  to  suppress  contagious  and  infectious  diseases  of  she^, 
etc.,''  approved  March  7,  1901  (Sess.  Laws  1901,  p.  142),  and  eon 
tinues  in  force  certain  provisions  of  said  act  relative  to  the  au- 
thority and  duties  of  the  state  sheep  inspector  and  his  depu- 
ties, and  imposes  those  duties  on  the  state  veterinary  surgeon 
and  those  under  him.     (Noble  v.  Bragaw,  265.) 

Trespassing  LivestocJc. 

5.  An  action  may  be  maintained  under  section  1210  of  the 
Bevised  Statutes  for  the  trespass  of  sheep  within  two  miles  of 
plaintiff's  dwelling-house,  where  the  plaintiff  is  the  absolute  owner 
in  fee  simple  of  the  lands  upon  which  hia  dwelling-house  is  situates. 

(Bisse  V.  Collins,  689.)' 

6.  Under  the  provisions  of  section  20,  article  5,  of  the  state 
constitution,  the  district  courts  have  concurrent  original  jurisdie- 
tion  with  justice  courts  in  actions  prosecuted  under  sections  1210 
and  1211  of  the  Bevised  Statutes  for  the  unlawful  herding  and 
grazing  of  sheep.     (Bisse  v.  Collins,  689.) 

7.  In  actions  prosecuted  under  sections  1210  and  1211  of  the 
Bevised  Statutes,  damages  sustained  by  reason  of  the  herding  and 
grazing  sheep  upon  the  public  unappropriated  lands  within  two 
miles  of  plaintiff's  dwelling-house  are  measured  by  an  entirely 
different  standard  and  made  up  of  different  elements,  and  rest  on 
a  different  theory  from  damages  sustained  by  reason  of  such  live- 
stock herding  and  grazing  upon  the  plaintiff's  own  lands.  (Bisse 
V.  Collins,  689.) 

8.  Where  the  action  is  for  damages  sustained  by  reason  of  the 
herding  and  grazing  of  sheep  upon  the  plaintiff's  lands,  and  for 
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the  consequent  injury  and  damage  to  his  growing  erops,  tlie  measure 
of  damages  is  the  value  of  the  erops  at  the  time  of  their  deetrue- 
tion.     (Bisse  ▼.  Collins,  689.) 

9.  Where  the  measure  of  damages  for  the  destruetion  of  grow* 
ing  grass  is  its  value  at  the  time  and  place  it  was  destroyed,  such 
value  must  be  arrived  at  hj  the  jury  from  evidence  of  such  factii 
and  circumstances  as  will  disclose  the  uses  for  which  such  cru]] 
would  have  been  most  profitable,  the  nearest  period  at  which  il 
would  have  been  marketable,  and  whether  or  not  any  further  labor^ 
expenses  or  service  would  have  been  necessary  to  bring  it  to  the 
marketable  condition  and  period.     (Bisse  v.  Collins,  689.) 

10.  Under  the  laws  of  this  state,  livestock,  with  certain  excep- 
tions, may  run  at  large  and  roam  and  graze  over  and  upon  any 
of  the  uninclosed  lands  of  the  state,  and  the  same  will  not  amount 
to  an  actionable  trespass  against  the  owner  of  such  livestock. 
(Swanson  v.  Qroat,  148.) 

11.  One  who  willfully,  deliberately  and  knowingly  drives  his  live- 
stock upon  the  lands  of  another,  whether  inclosed  or  uninclosed, 
and  holds,  herds  and  grazes  them  upon  such  lands  over  the  pro- 
tests and  objections  of  the  owner,  is  liable  in  damages  for  the 
trespass.     (Swanson  v.  Groat,  148.) 

APPEAL  AND  EBBOB. 
Time  of  AppecLl. 

1.  Where  an  appeal  is  taken  from  an  order  denying  a  motion  foi 
a  new  trial  at  a  period  of  more  than  sixty  days  after  the  order  is 
made  and  entered,  such  appeal  is  ineffectual  and  will  be  dismissed  on 
motion  of  the  adverse  party.  (Trull  v.  Modem  Woodmen  of  Amer- 
ica, 318.) 

2.  Where  the  appeal  from  the  judgment  was  not  taken  within  sixty 
days  after  the  rendition  of  the  judgment,  and  no  valid  appeal  haa 
been  taken  from  the  order  denying  a  motion  for  a  new  trial,  the 
appellate  court  is  without  authority  or  jurisdiction  to  examine  the 
evidence  for  the  purpose  of  ascertaining  whether  or  not  it  is  sufficient 
to  support  the  verdict  and  judgment.  (Trull  v.  Modem  Woodmen 
of  America,  318.)  .     . 

3.  When  the  transcript  on  appeal  has  not  been  filed  with  the 
clerk  of  this  court  within  the  time  provided  by  the  rules,  and  it 
does  not  appear  that  an  extension  of  time  has  been  granted,  a  mo- 
tion to  dismiss  the  appeal  will  be  sustained.  (California  Consoli- 
dated Mining  Co.  v.  Manley,  221. 

B<md  and  Undertaking. 

4.  Where  there  is  a  motion  to  dismiss  an  appeal  on  the  ground 
of  defects  in  the  undertaking,  the  motion  should  specify  the  par- 
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tieular  defeet  eomplained  of;  but  in  ease  it  does  not,  and  is  pre- 
sented and  argued  hj  the  respeetive  eounsel  as  though  it  were  soifi- 
eienty  the  question  of  suiBcieney  of  the  specification  cannot  be  raised 
for  the  first  time  in  this  court.     (Matter  of  Paige,  410.) 

5.  An  application  to  amend  an  undertaking  on  appeal  most  be 
made  before  the  motion  to  dismiss  the  appeal  has  been  granted. 
(Matter  of  Paige,  410.) 

6.  Where  two  appeals  are  taken  and  only  one  undertaking  on 
appeal  given,  without  reciting  to  which  appeal  it  applies,  the  same 
is  Yoid  for  uncertainty,  and  such  appeals  will  be  dismissed  on  mo- 
tion.    (Thum  Y.  Bailej,  510.) 

7.  Under  the  provisions  of  section  4809,  Bevised  Statutes,  and  the 
surety  company  law,  the  undertaking  on  appeal  must  be  executed 
on  the  part  of  the  appellant  to  the  effect  that  the  api>ellant  will  pay 
all  damages  and  costs  which  may  be  awarded  against  him  on  the 
appeal  or  on  a  dismiHsal  thereof,  not  exceeding  $300.  (Jackson 
▼.  Barrett,  465.) 

8.  If,  in  such  undertaking,  the  sureties  fail  to  obligate  them- 
selves to  the  effect  that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  a  dismissal  of  the  appeal, 
the  undertaking  is  insufficient  and  may  be  amended  on  seasonable 
application.     (Jackson  v.  Barrett,  465.) 

Bill  of  Exceptions. 

9.  The  instructions  given  on  the  trial  can  only  be  reviewed  in 
this  court  when  they  are  saved  by  bill  of  exceptions,  they  being  no 
part  of  the  judgment-roll.  (Crowley  v.  Croesus  Gold  etc  Mining 
Co.,  530.) 

10.  Affidavits  purporting  to  show  errors  committed  in  impaneling 
the  jury  are  no  part  of  the  judgment-roll,  and  can  only  be  reviewed 
when  saved  by  bill  of  exceptions.  (Crowley  v.  Croesus  Gold  etc 
Min.  Co.,  530.) 

11.  The  certificate  of  the  clerk  of  the  district  court  that  certain 
affidavits  were  used  on  the  application  for  a  new  trial,  and  that 
they  were  all  the  affidavits  used,  is  not  sufficient  to  authorize  this 
court  to  consider  such  affidavits.  Such  certificate  must  be  made 
by  the  trial  judge  or  in  an  authenticated  record  certified  by  the 
judge  showing  what  papers  were  used  on  such  application  for  new 
trial.     (Crowley  v.  Croesus  Gold  etc.  Min.  Co.,  530.) 

12.  A  certificate  by  the  trial  judge  that  ''I  have  this  day  settled 
the  within  statement  in  the  manner  marked  by  me  in  pencil,  allow- 
ing the  proposed  amendments  where  so  marked  and  disallowing  them 
where  so  marked, ' '  is  not  sufficient  to  authorize  this  court  to  consider 
the  statement  on  appeal,  as  it  is  not  known  chat  such  certificate 
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Beview  of  Evidence. 

21.  Evidenee  in  this  ease  examined  and  considered  and  held  suf- 
ficient to  support  the  findings  and  judgment.  (Turmes  v.  Kisner, 
147.) 

22.  Held,  in  this  case  that  there  is  not  a  substantial  conflict  in 
the  evidence  such  as  to  bring  it  within  the  rule  that  where  there 
is  a  substantial  conflict  in  the  evidence,  the  findings  of  the  court 
will  not  be  disturbed.     (Wood  ▼.  Broderson,  190.) 

23.  Where  a  verdict  is  not  in  excess  of  the  demand  of  plaintiff's 
complaint,  and  no  error  appearing  in  the  admission  of  the  evidenee 
or  instructions  of  the  court,  and  there  is  anj  evidence  tending  to 
prove  the  amount  of  damages,  this  court  will  not  examine  the  evi- 
dence to  ascertain  whether  the  verdict  is  excessive  dr  not  where  tiie 
defendant  fails  or  refuses  to  submit  evidence.  (North  &-  Douglas 
▼.  Woodland,  50.) 

24.  Where  there  is  a  substantial  conflict  in  the  evidenee,  the 
findings  of  the  trial  court  will  not  be  disturbed.  (Heckman  t. 
Espey,  755.) 

Diamissal  of  Appeal. 

25.  A  motion  to  dismiss  an  appeal  will  be  sustained  when  it  is 
shown  that  counsel  for  appellant  has  been  served  with  such  notice 
and  fails  to  appear  and  resist  such  motion,  unless  it  appears  to 
the  court  that  appellant  is  not  guilty  of  laches.  (National  Bank 
of  the  Republic  v.  Agnew,  189.) 

26.  Where  a  motion  to  dismiss  an  appeal  is  confessed  and  the 
court  dismisses  the  appeal  without  prejudice  to  another  appeal, 
the  second  appeal  may  be  perfected  at  any  time  after  the  order 
of  dismissal  is  made,  regardless  of  whether  the  remittitur  has  been 
filed  in  the  trial  court  or  not.     (Jackson  v.  Barrett,  465.) 

Beversal  of  Cause. 

27.  Where  there  are  disputed  facts  submitted  to  a  jury  th«ir  ver- 
dict will  not  be  disturbed  by  this  court,  unless  it  is  apparent  from 
the  record  that  their  verdict  is  unwarranted  by  the  evidence.  Held, 
the  evidence  sufficient  in  this  ease  to  support  the  verdict.  (State 
▼.  Bond,  424.) 

28.  An  objection  that  the  complaint  does  not  state  a  cause  of 
action  first  made  in  this  court  will  not  warrant  the  court  in  granting 
a  new  trial  where  it  is  shown  that  the  complaint,  even  though  in- 
artistically  drawn,  states  that  the  injury  complained  of  resulted  from 
the  careless  and  negligent  construction  and  operation  of  appellant's 
machinery  and  appliances  used  in  appellant's  mine,  and  further  calls 
attention  to  the  particular  portion  of  such  appliances  that  were 
defective.     (Crowley  v.  Croesus  Gold  etc  Min.  Co.,  530.) 


APPEAL  AND  ERROR  (Continued). 

29.  Where  a  moving  party  designates  certain  specified  grounds 
in  his  motion,  and  the  trial  court  grants  the  motion  without  speci- 
■  tying  any  ground  upon  which  the  same  was  granted,  the  appellate 
court  will  assume,  as  a  matter  of  course,  that  the  motion  was 
granted  upon  some  ground  named  therein,  and  if  the  order  cannot 
be  sustained  on  any  ground  named  in  the  motion,  it  will  be  re- 
versed.    (Powell  V.  Springston  Lumber  Co.,  723.) 

See  Certiorari;  Counties,  9,  10;  Justice's  Courts;  New  Trial. 

ASSOCIATIONS. 

Unincorporated  Aaaooiaiions  and  Joint  Stock  Companies  to  Purchase 
Land. 

1.  Under  the  provisions  of  sections  2  and  16,  article  11,  of  the  con- 
stitution of  Idaho,  an  unincorporated  association  or  joint  stock 
company  may  be  formed  by  individuals  for  the  purchase  of  a  single 
tract  of  real  estate,  the  title  to  which  may  be  taken  in  a  trustee, 
and  the  articles  of  agreement  of  the  association  may  provide  that 
the  death  of  a  shareholder  shall  not  result  in  the  dissolution  of 
the  association,  and  may  so  limit  the  liability  of  the  association 
and  may  provide  that  either  or  any  of  the  officers  or  shareholders 
shall  not  sell  qt  dispose  of  any  of  the  property  of  the  association 
without  the  concurrence  of  the  shareholders.  (Spotswood  v.  Morris, 
360.) 

2.  Said  association  does  not  have  or  exercise  any  of  the  powers 
or  privileges  of  corporations  not  possessed  by  individuals  or  part- 
nerships.    (Spotswood  V.  Morris,  360.) 

3.  To  legally  possess  or  exercise  powers  or  privileges  of  corpora- 
tions requires  a  sovereign  grant.     (Spotswood  v,  Morris,  360.) 

4.  Under  the  common  law,  joint  stock  companies  are  legal,  and 
are  not  prohibited  by  the  constitution  and  statutes  of  this  state, 
provided  they  do  not  have  or  exercise  any  of  the  powers  or  privi- 
leges of  corporations  not  possessed  by  individuals  or  partnerships. 

(Spotswood  V.  Morris,  360.) 

5.  As  the  constitution  of  Idaho  and  the  statutes  of  the  state 
do  not  prohibit  the  organization  of  joint  stock  associations  having 
transferable  stock,  and  which  do  not  usurp  the  functions  of  a 
corporation  nor  exercise  any  of  the  powers  or  privileges  of  corpora- 
tions not  possessed  by  individuals  or  partnerships,  the  common-law 
rule  as  to  their  legality  prevails  in  this  state.  (Spotswood  y.  Morris, 
360.) 

6.  In  the  organization  of  said  association  there  is  the  absence  of 
the  delectus  personam,  which  characterizes  ordinary  partnerships  from 
corporations;  and  the  death  of  one  of  its  members  or  the  sale  of 
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the  interest  of  one  of  the  shareholders  does  not  dissolve  iL     (Spots- 
wood  V.  Morris,  360.) 

7.  The  limitation  of  the  agencj  of  the  members  of  the  associa- 
tion is  an  incident  of  such  associations,  under  the  common  law, 
resulting  from  the  lack  of  the  right  of  delectus  personae,  and  not 
an  incident  of  the  corporation  not  possessed  hj  a  partnership. 
(Spotswood  V.  Morris,  360.) 

8.  Such  an  association  is  a  partnership,  bnt  not  a  general  partner- 
ship wherein  one  of  the  partners  has  plenary  power  to  sell  and  other- 
wise dispose  of  the  property  of  the  association  or  create  indebtedness 
beyond  that  provided  for  in  the  articles  of  association.  (Spotswood 
▼.  Morris,  360.) 

9.  While  some  of  the  principles  of  partnership  may  apply  to  such 
associations,  they  cannot,  from  the  very  nature  of  the  organization 
thereof,  be  entirely  controlled  by  the  legal  rules  and  principles  that 
control  ordinary  partnership.     (Spotswood  v.  Morris,  360.) 

10.  Held,  under  said  articles  of  incorporation,  the  vice-president  or 
secretary  have  no  authority  to  list  the  association's  real  estate  with 
respondents  for  sale.     (Spotswood  v.  Morris,  360.) 

11.  Held,  that  the  respondents  failed  to  show  that  the  shareholders 
of  said  association  ever  authorized  the  vice-president  or  secretary 
to  list  said  real  estate  for  sale  with  the  respondents  or  ratified  the 
same.     (Spotswood  v.  Morris,  360.) 

12.  Held,  under  the  evidence,  that  respondents  did  not  procure  a 
purchaser  for  said  land.     (Spotswood  v.  Morris,  360.) 

Limited  Partnership — Service  of  Summons, 

13.  Where  an  action  is  begun  upon  the  theory  that  the  defendants 
compose  a  voluntary  unincorporated  joint  stock  company,  and  that 
the  service  of  summons  must  be  made  upon  each  and  every  of  the 
defendants  to  give  the  court  jurisdiction,  when  the  clerk  of  the 
court,  through  inadvertence  or  otherwise,  enters  judgment  against 
the  reserved  defendants,  on  appeal  siach  judgment  will  be  set  aside. 
(Spotswood  V.  Dernham,  400.) 

14.  In  such  case,  where  the  partners  served  with  summons  appeal, 
that  appeal  inures  to  the  benefit  of  the  unserved  partners,  provided 
the  service  of  summons  on  one  partner  is  sufficient  service  on  all  of 
them.     (Spotswood  v.  Dernham,  400.) 

ATTOBNEYS. 
See  District  Attorney;  Witnesses,  8. 

BAIL. 
The   right   of   admission   to   bail   after   conviction   of  a   felony 
docs  not  necessarily  follow  the  right  to  have  a  certificate  of  proba- 
ble cause  issue.     (In  re  Neil,  749.)  • 


BILL  OF  EXCEPTIONS. 
See  Appeal  and  Error,  9-12, 
BILLS  AND  NOTES. 

Where  K.  was  at  all  times  mentioned  the  agent  and  manager 
of  a  foreign  insurance  company  which  was  doing  business  in  this 
state  without  having  first  complied  with  the  requirements  of  section 
10  of  article  11  of  the  constitution,  and  section  2653  of  the  Ee- 
vised  Statutes,  as  amended  by  act  of  March  10,  1903,  and  a  solicitor 
for  such  company  took  H.'s  promissory  note  in  payment  of  a 
premium  on  a  policy  of  life  insurance,  and  thereafter  assigned  such 
note  to  K.,  on  which  K.  advanced  him  the  amount  of  his  commis- 
sion, and  the  solicitor  thereupon  agreed  to  repay  K.  in  case  H., 
the  maker  of  the  note,  failed  to  pay  the  same:  Held,  that  K.  was 
not  an  innocent  purchaser  of  the  note  for  value.  (Katz  v.  Herrick, 
1.) 

BOARD  OP  EQUALIZATION. 
See  Officers. 

BOOMS. 
See  Waters  and  Watercourses,  7-11. 

BBOKERS. 

1.  Where  the  court  fails  to  find  on  all  the  material  issues  made 
by  the  pleadings,  the  judgment  will  be  reversed  unless  a  finding 
upon  such  issues  would  not  affect  the  judgment  entered.  (Wood  y. 
Broderson,  190.) 

2.  The  issues  made  by  the  pleadings  held  sufficient  to  require  a 
finding  upon  the  rate  of  commission  to  be  paid.  (Wood  v.  Broder- 
son, 190.) 

3.  Where  a  party  employs  a  real  estate  broker  to  sell  a  piece 
of  real  property  at  a  stipulated  price,  and  the  broker  procures  a 
purchaser,  who  purchases  the  property  at  that  price,  the  broker 
is  entitled  to  his  commission  therefor.     (Wood  v.  Broderson,  190.) 

CATTLE. 
See  Animals. 

CERTIORARI 

1.  Under  the  provisions  of  section  4962  of  the  Revised  Statutes, 
a  writ  of  review  will  be  issued  upon  proper  application  when  an 
inferior  tribunal,  board  or  officer,  exercising  judicial  functions,  has 
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exceeded  the  jurisdiction  of  such  tribunal,  board  or  officer,  and 
there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any  plain, 
speedy  and  adequate  remedy.  (Dahlstrom  v.  Portland  Mining  Co., 
87.) 

2.  Under  the  provisions  of  said  section  two  things  must  appear 
before  a  writ  of  review  will  be  issued :  1.  That  such  tribunal,  board 
or  officer  has  exceeded  its  jurisdiction;  and  2.  That  there  is  no 
appeal,  nor,  in  the  judgment  of  the  court,  any  plain,  spee<ly  and 
adequate  remedy.     (Dahlstrom  ▼.  Portland  Mining  Co.,  87.) 

S.  Under  the  provisions  of  section  9,  article  5  of  the  eonatita- 
tion,  the  supreme  court  is  empowered  to  review,  upon  appeal,  any 
decision  of  the  district  court  or  the  judges  thereof.  Some  orders, 
however,  are  only  reviewable  on  an  appeal  from  the  judgment  or 
order  granting  or  denying  a  new  trial.  (Dahlstrom  v.  Portland  Min- 
ing Co.,  87.) 

4.  The  order  of  the  court  sought  to  be  reviewed  was  made  after 
judgment,  and  plaintiffs  had  an  appeal  therefrom.  (Dahlstrom  ▼. 
Portland  Mining  Co.,  87.) 

5.  Under  the  provisions  of  section  4880  of  the  Revised  Statutes, 
an  **  order"  is  defined  to  be  every  direction  of  a  court  or  judge 
made  or  entered  in  writing  and  not  included  in  a  judgment. 
(Dahlstrom  v.  Portland  Mining  Co.,  87.) 

6.  When  it  appears  that  the  plaintiff  has  an  appeal  that  is 
adequate  from  an  order,  a  writ  of  review  on  motion  will  be  quashed. 
(Dahlstrom  v.  Portland  Mining  Co.,  87.) 

CHANGE  OP  VENUE. 
Bee  Venue. 

CHATTEL  MORTGAGE. 

1.  Where  a  chattel  mortgage  was  given  on  a  stock  of  merchandise, 
and  the  mortgagor  thereafter  went  into  bankruptcy,  and  the  mort- 
gagee proceeded  to  foreclose  his  mortgage,  and  suit  was  thereafter 
brought  against  the  mortgagee  and  sheriff  to  recover  the  value  of 
the  property  seized  and  sold  in  such  foreclosure  proceedings,  and 
it  was  stipulated  by  respective  counsel  that  the  question  as  to  the 
value  of  the  property  so  seized  and. sold  should  be  submitted  to  a 
jury,  and  that  in  case  the  court  found  the  mortgage  was  void  as 
against  the  plaintiff,  judgment  should  be  entered  in  his  favor  and 
against  the  defendants  for  the  full  amount  of  the  value  of  the 
property  aa  found  by  the  jury,  otherwifie,  judgment  to  be  entered 


Index.  819 

CHATTEL  MORTGAGE   (Continued). 

for  the  defendants,  and  the  jury  found  the  valoe  of  the  property 
to  be  $2,400;  and  the  court  found  that  the  mortgage  was  valid, 
judgment  should  have  been  entered  for  the  defendants.  (Byan  v, 
Rogers,  404.) 

CLERK  OF  COURT. 

1.  The  clerk  of  the  district  court,  ex-o^JUcio  anditor  and  recorder, 
under  the  provisions  of  section  7,  article  18  of  the  constitution, 
and  the  law  carrying  that  section  into  effect,  must  pay  quarterly, 
to  the  county  treasurar,  all  fees  which  may  come  into  his  hands, 
from  whatever  source,  over  and  above  his  actual  and  necessary  ex- 
penses. This  includes  all  fees  for  services  rendered  by  virtue  of 
said  offices.     (Rhea  v.  Board  of  County  Commissioners,  455.) 

2.  Under  the  provisions  of  section  2294  of  the  Revised  Statutes 
of  the  United  States  as  amended  by  act  of  March  11,  1902,  (32 
U.  S.  Stats,  at  Large,  64),  the  clerk  of  the  district  court  who  takes 
homestead  or  other  land  proofs  must  do  so  in  his  official  capacity 
and  all  fees  collected  by  him  for  such  service,  whether  for  "pre- 
paring the  deposition"  or  administering  the  oath  and  affixing  the 
jurat,  are  provided  for  by  the  statute,  and  are  collected  by  him 
in  his  official  capacity  and  by  virtue  of  his  office,  and  must  be  ac- 
counted for  and  paid  over  to  the  county.  (Rhea  v.  Board  of 
County  Commissioners,  455.) 

COMMUNITY  PROPERTY. 
See  Husband  and  Wife. 

CONSTITUTIONAL  LAW. 

Construction  of  Constitution, 

1.  Where  the  constitution  or  statute  prohibits  an  act  or  declares 
that  it  shall  be  unlawful  to  perform  it,  it  is  the  fair  and  reasonable 
interpretation  and  construction  thereof  to  say  that  the  people  in 
the  one  case  and  the  legislature  in  the  other  have  intended  to  in- 
terpose their  power  and  authority  to  prevent  the  act,  and  as  one 
of  the  means  of  its  prevention  intended  that  the  courts  should  not 
lend  their  power  and  authority  in  its  enforcement.  (Katz  v.  Mer- 
rick, 1.) 

JHvision  of  Counties  and  A  ^portionmeni  of  Members  of  Legislature. 

2.  The  legislature  undertook  to  create  the  counties  of  Lewis 
and  Clark  out  of  Kootenai  county,  including  in  said  Lewis  and 
Clark  counties  the  entire  area  included  in  Kootenai  county,  and 
thereafter  passed  an  apportionment  bill  which  was  approved  on 
the  seventh  day  of  March,  1905,  whereby  the  said  counties  of  Lewin 
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and  Clark  were  each  given  one  senator  and  two  representatives,  and 
each  of  the  other  eounties  of  the  state  one  senator  and  from  one 
to  ^v&  representatives.  Thereafter  the  aaid  act  creating  Lewis  and 
C]ark  counties  was  held  unconstitutional  and  void.  Held,  that  at 
the  legislative  intent  was  to  give  each  county  one  senator  and 
representatives  according  to  the  number  of  votes  cast  at  the  last 
preceding  election,  Kootenai  county  was  entitled  to  one  senator  ami 
four  representatives.     (Ueitman  v.  Gooding,  581.) 

8.  Said  act  of  apportionment  held  valid  and  constitutional,  ex- 
cept wherein  it  awarded  two  senators  to  Lewis  and  Clark  counties. 
(Heitm&n  v.  Gooding,  581.) 

CONTAGIOUS  DISEASES. 
See  Animals. 

CONTBACTS. 

Where  several  writings  constitute  one  contract,  such  writings 
must  be  construed  together.     (Hunt  v.  Capital  State  Bank,  588.) 

COBPORATIONS. 

1.  Under  the  provisions  of  section  10,  article  11  of  the  constitu- 
tion, and  section  2653  of  the  Revised  Statutes  as  amended  by  act 
of  March  10,  1903,  it  is  made  unlawful  for  any  foreign  corporation 
to  transact  business  in  this  state  without  having  first  filed  a  copy 
of  its  articles  of  incorporation  with  the  Secretary  of  State  and  the 
county  recorder  of  the  county  in  which  its  principal  plac«  of  busi- 
ness is  established,  and  having  also  in  like  manner  filed  written 
appointment  designating  and  authorizing  an  agent  within  the  state 
to  receive  and  accept  service  of  process  in  any  and  all  matters  in 
which  the  corporation  may  be  a  party  or  concerned.  (Katz  v.  Her- 
rick,  1.) 

2.  A  foreign  corporation  failing  to  comply  with  the  requirements 
of  the  constitution  and  of  section  2653  of  the  Revised  Statutes,  as 
amended  by  act  of  March  10,  1903,  cannot  maintain  a  suit  or  action 
in  any  of  the  courts  of  this  state  for  breach  or  violation  of  any 
contract  entered  into  during  the  time  the  corporation  had  so  failed 
and  neglected  to  comply  with  the  constitution  and  statute.  (Eati 
V.  Herrick,  1.) 

3.  The  people  in  adopting  section  10,  article  11  of  the  constitu- 
tion have  clearly  announced  the  public  policy  of  this  state  toward 
foreign  corporations,  and  have  proclaimed  in  ynmistaKable  language 
that  such  artificial  beings,  existing  only  in  contemplation  of  law, 
must  subject  themselves  to  the  jurisdiction  and  laws  of  this  state 
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2.  A  county  as  a  munieipal  corporation  cannot  nitifj  an  aet  done 
in  direct  violation  of  the  constitution,  and  in  such  case  the  doctrine 
of  ratification  cannot  be  invoked.     (McNutt  v.  Lemhi  Co.,  63.) 

d.  An  order  made  hj  the  board  of  commissionen  allowing  one 
of  its  own  members  compensation  to  which  he  is  not  entitled  by 
law  is  void  for  want  of  jurisdiction,  and  may  be  coUateially  at- 
tacked.    (Kootenai  Co.  ▼.  Dittemore,  758.) 

Indebtedness  and  Warrants. 

4.  Under  the  provisions  of  section  3,  article  8  of  the  constitution, 
no  indebtedness  or  liability  can  be  lawfully  incurred  by  a  county  for 
any  given  year  in  excess  of  the  income  and  revenue  of  such  county 
for  the  same  year  without  the  assent  of  two-thirds  of  the  qualified 
electors  of  the  county  voting  in  favor  of  incurring  such  indebt- 
edness or  liability  at  an  election  held  for  that  purpose,  unless  such 
indebtedness  or  liability  is  incurred  for  an  ordinary  and  necessary 
expense  as  authorized  by  the  general  laws.  (McNutt  y.  Lemhi  Co., 
63.) 

5.  Where  counly  warrants  were  issued  in  the  sum  of  $6,350  for  the 
construction  of  a  wagon  road  and  the  question  of  incurring  such  in- 
debtedness was  not  submitted  to  a  vote  of  the  people,  and  the 
whole  thereof  was  in  excess  of  the  income  and  revenue  of  the  county 
for  the  year  in  which  such  indebtedness  was  incurred,  and  no  pro- 
vision was  made  for  the  payment  thereof,  such  indebtedness  is  in 
violation  and  contravention  of  the  provisions  of  section  3,  article 
8  of  the  constitution,  and  is  therefore  void.  (McNutt  v.  Lemhi  Co., 
63.) 

6.  The  necessity  for  county  warrants  to  be  issued  in  conformity 
with  the  requirements  of  section  2006  of  the  Revised  Statutes  which 
provides  that  ' '  All  warrants  must  distinctly  specify  the  liability  for 
which  they  are  drawn  and  when  it  accrued,"  considered.  (McNutt 
V.  Lemhi  Co.,  63.) 

7.  Under  the  act  of  March  10,  1903  (Sess.  Laws,  1903,  p.  204), 
providing  for  the  annexation  of  a  portion  of  Shoshone  county  to 
Nez  Perce  county,  as  construed  in  Shoshone  County  v.  Thompson,  11 
Idaho,  130,  81  Pac.  73,  and  Shoshone  County  v.  Profflt,  11  Idaho, 
763,  84  Pac.  812,  warrants  drawn  by  Nez  Perce  county  in  favor  of 
Shoshone  county  for  the  proportionate  part  of  indebtedness  to  be 
borne  by  the  detached  territory  are  payable  out  of  a  special  fund 
to  be  raised  from  taxation,  and  the  cash  received  by  Nez  Perce 
county  from  Shoshone  county  from  money  on  hand  at  the  time  of 
annexation  is  not  available  for  the  payment  of  such  warrants. 
(Shoshone  County  v.  Schuldt,  507.) 

8.  The  cash  received  from  money  in  the  treasury  at  the  time  of 
annexatiou  was  available  for  the  payment  of  current  expenses  and 
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intended  to  eompensate  Nes  Perce  eonnty  for  its  outlay  in  main- 
taining conntj  government  in  the  annexed  territory  during  the 
time  for  which  it  could  not  levy  and  collect  taxes  from  that  terri- 
tory.    (Shoshone  County  v.  Schuldt,  567.) 

Sight  of  Appeal. 

9.  The  provisions  of  section  1776,  of  the  Bevised  Statutes,  tm 
amended  by  act  of  February  14,  1899  (Sees.  Laws,  p.  248),  pro- 
vide only  for  appeals  taken  by  persons  aggrieved  or  by  taxpayers, 
and  do  not  include  the  county  itself  in  taking  an  appeal  from  an 
action  or  order  of  its  own  board  of  commissioners.  (Kootenai 
County  v.  Dittemore,  758.) 

10.  Section  1776  of  the  Bevised  Statutes,  as  amended  by  act  of 
February  14,  1899,  provides  the  right  of  appeal  only  for  persons 
and  taxpayers,  and  does  not  contemplate  the  county  itself  as  a 
municipal  corporation  taking  an  appeal  from  the  action  or  order 
of  its  own  board  of  commissioners.     (McNutt  v.  Lemhi  Co.,  63.) 

See  Constitutional  Law,  2,  3. 

COUKTS. 
Disiriei  Court. 

1.  Under  the  provisions  of  our  constitution  and  statute,  the  district 
court  has  equitable  jurisdiction,  and  is  authorized  to  exercise  it 
in  all  cases  where  the  remedy  at  law  is  not  adequate,  complete  and 
certain  so  as  to  meet  all  the  requirements  of  justice  in  the  case. 
(Coleman  v.  Jaggers,  125.) 

2.  By  the  provisions  of  section  20,  article  5  of  the  constitution, 
the  district  court  is  given  original  jurisdiction  in  all  cases  both  at 
law,  and  in  equity,  as  well  as  certain  appellate  jurisdiction.  (Cole- 
man V.  Jaggers,  125.) 

Frohate  Courts. 

3.  Under  the  organic  act  of  the  territory  of  Idaho  from  its  pas- 
sage to  December  13,  1870,  the  probate  courts  of  the  territory  of 
Idaho  had  no  jurisdiction  to  hear  and  determine  civil  cases,  bat 
had  original  jurisdiction  in  aU  matters  of  probate,  settlement  of 
estates  of  deceased  persons  and  appointment  of  guardians.  On 
the  thirteenth  day  of  December,  1870,  Congress  passed  an  act 
giving  to  the  probate  courts  of  Idaho  territory,  in  addition  to  their 
probate  jurisdiction,  jurisdiction  to  hear  and  determine  all  civil 
cases  wherein  the  debt  or  damage  claimed  did  not  exceed  the  sum 
of  $500,  exclusive  of  interest,  and  jurisdiction  in  criminal  cases 
arising  under  the  laws  of  the  territory  that  did  not  require  the 
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intervention  of  a  grand  jnrj.     (Dewej  ▼.  Sehreiber  Implement  Co^ 

280.) 

4.  Under  the  provisions  of  section  21  of  article  5  of  the  state 
constitution  probate  courts  are  given  original  jurisdiction  in  all 
matters  of  probate,  settlement  of  estates  of  deceased  persons  and 
appointment  of  guardians,  and  also  jurisdiction  to  hear  and  deter- 
mine all  civil  cases  wherein  the  debt  or  damage  claimed  does  not 
exceed  the  sum  of  $500  exclusive  of  interest,  and  concurrent  juris- 
diction with  justices  of  the  peace  in  criminal  eases.  (Dewej  ▼. 
Schreiber  Implement  Co.,  280.) 

5.  The  civil  cases  referred  to  in  said  section  are  such  cases  as 
are  required  to  be  settled  in  actions  at  law,  and  do  not  include 
suits  in  equity  for  the  foreclosure  of  liens  or  mortgages  on  real 
estate.     (Dewey  ▼.  Schreiber  Implement  Co.,  280.) 

6.  Probate  courts  are  courts  of  record  only  in  matters  of  probate, 
settlement  of  estates  of  deceased  persons  and  the  appointment  of 
guardians,  and  are  not  courts  of  record  in  proceedings  in  civil 
and  criminal  actions.     (Dewey  ▼.  Schreiber  Implement  Co.,  280.) 

7.  The  legislative  act  approved  February  27,  1903  (Sess.  Laws,  p. 
04),  amending  the  ninth  subdivision  of  section  3841,  Bevised  Stat- 
utes, wherein  it  extends  the  jurisdiction  of  the  probate  court  to 
try  and  determine  actions  to  enforce  mechanics'  and  laborers' 
liens  and  mortgages  and  other  liens  upon  real  property,  held,  uncon- 
stitutional and  void.     (Dewey  ▼.  Schreiber  Implement  Co.,  280.) 

8.  Under  said  provisions  of  the  constitution  and  law,  the  probate 
judge  must  account  for  and  turn  into  the  county  treasury  all  fees 
received  by  him  for  services  rendered  by  virtue  of  his  office,  over 
and  above  his  actual  and  necessary  expenses.  (Bhea  y.  Board  of 
County  Commrs.,  455.) 

9.  The  salary  paid  to  such  officers,  under  the  law,  is  in  full  com- 
pensation for  all  services  rendered  by  them.  (Bhea  ▼.  Board  of 
County  Commrs.,  455.) 

10.  Any  gratuity  received  by  a  probate  judge  over  and  above  the 
statutory  fee  of  five  dollars  for  solemnizing  a  marriage  may,  under 
section  2438,  Bevised  Statutes,  be  retained  by  him  for  his  individual 
use  and  benefit.     (Bhea  v.  Board  of  County  Commrs.,  455.) 

Administration  of  Justice, 

11.  Under  the  provisions  of  section  18,  article  1  of  the  constitution 
of  Idaho,  as  well  as  by  the  unwritten  dictates  of  natural  justiee, 
the  courts  of  this  state  are  commanded  to  administer  justice  without 
prejudice.     (Day  v.  Day,  556.) 

12.  Neither  the  constitution  of  California  nor  Montana  commands 
the  Courts  to  administer  justice  without  ''prejudice"  as  does  the 
constitution  of  Idaho.     (Day  v.  Day,  556.) 
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13.  Public  coalldence  in  our  judicial  system  and  courts  of  .-justice 
demands  that  causes  be  tried  hy  unprejudiced  and  unbiased  judges. 
(Day  V.  Day,  556.) 

See  Justice's  Court. 

CRIMINAL  LAW. 
Presence  of  Accused  at  Trial — View  Scene  of  Crime, 

1.  While  section  7782,  Revised  Statutes,  which  provides  that:  "If 
the  indictment  is  for  a  felony,  the  defendant  must  be  personally 
present  at  the  trial;  but  if  for  misdemeanor,  the  trial  may  be 
had  in  the  absence  of  the  defendant/'  is  mandatory;  a  brief,  tem- 
porary and  voluntary  absence  of  the  defendant  from  the  court- 
room during  the  argument  by  counsel  and  ruling  by  the  court 
on  a  motion  to  have  the  jury  view  the  place  where  the  offense  was 
committed  is  not  such  a  violation  of  the  statute  and  invasion  of  such 
a  substantial  right  of  the  accused  as  will  cause  a  reversal  of  a  judg- 
ment of  conviction  which  is  otherwise  regular.  (State  v.  McGin- 
nis,  336.) 

2.  In  a  case  where  the  court  orders  the  jury  to  view  the  place  where 
it  is  alleged  that  the  offense  was  committed,  it  is  error  for  the  court 
to  deny  the  defendant  the  right  to  be  present  at  such  inspection 
if  he  requests  in  person  or  by  counsel  the  privilege  of  being  present. 
(State  V.  McGinnis,  336.) 

3.  As  to  whether  or  not  a  defendant  may  waive  the  right  of  being 
present  at  a  view  of  the  place  by  the  jury,  quaere.  State  v.  Eeed, 
3  Idaho,  754,  35  Pac.  706,  criticised  and  soundness  of  rule  questioned. 
(State  V.  McGinnis,  336.) 

Joint  Information — Separate  Verdicts. 

4.  Where  two  defendants  are  jointly  informed  against  and  tried 
together  for  grand  larceny,  and  the  jury,  under  the  instructions 
of  the  court,  bring  in  a  separate  verdict  against  each,  finding  them 
guilty  as  charged  in  the  information,  and  entitle  each  of  the  ver- 
dicts as  though  there  were  but  a  single  defendant  in  the  case,  but 
name  each  of  the  defendants  in  the  title.  Held,  that  such  verdicts 
are  not  void  for  uncertainty,  and  the  fact  that  said  verdicts  were 
so  entitled  could  not  and  did  not  prejudice  the  defendants.  (State 
V.  Cotterel,  572.) 

5.  Where  the  jurisdiction  of  the  court  is  attacked  on  the  ground 
that  the  term  of  court  at  which  certain  defendants  were  sentenced 
had  elapsed  before  the  sentence  was  pronounced  by  reason  of  the 
fact  that  the  term  in  an  adjoining  county  (under  the  settings 
of  the  terms  by  the  judge)  was  to  begin  on  the  day  that  the  court 
adjourned  its  term,  and  the  record  fails  to  show  whether  such  term 
in  the  latter  county  had  been  adjourned  prior  to  the  adjournment  of 
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the  term  in  the  county  where  the  defendants  n^ere  eonvieted,  the 
presumption  will  be  that  the  court  acted  legally  in  the  matter  and 
had  jurisdiction  to  pronounce  and  enter  judgment.  (State  ▼.  Cot- 
terel,  572.) 

Appeal-^ertiiicate  of  Probable  Cause. 

6.  Paragraph  3  of  rule  27  of  the  rules  of  the  supreme  court 
requires  tliat  one  who  applies  to  a  justice  of  the  supreme  court  for 
a  certificate  of  probable  cause  under  section  8048,  Bevised  Statutes, 
shall  have  first  made  application  to  the  district  judge  who  tried 
the  case,  or  show  good  reason  why  he  has  failed  to  do  so,  and 
shall  giye  five  days'  notice  to  the  county  attorney  or  attorney  gen 
oral  of  his  intention  to  make  such  application.     (In  re  Neil,  749.) 

7.  The  phrase  ''probable  cause  for  the  appeal,"  used  in  sec- 
tion 8048,  Bevised  Statutes,  does  not  mean  that  there  is  probablp 
reason  to  suppose  the  judgment  will  be  reversed,  but  rather  means 
that  the  appellant  has  assigned  or  specified  grounds  on  which  he 
expects  to  rely  that  are  open  to  doubt  or  honest  difference  of 
opinion,  and  over  which  rational,  reasonable  and  honest  discussion 
may  arise — that  the  appeal  must  present  some  debatable  question 
and  is  not  merely  frivolous  and  vexatious.     (In  re  Neil,  749.) 

8.  The  right  of  appeal  by  a  defendant  in  a  criminal  case  is 
absolute,  and  in  no  respect  dependent  on  his  guilt  or  innocence,  and 
where  he  is  availing  himself  of  this  remedy  with  any  degree  of 
good  faith  and  not  as  a  pretext  for  delay,  it  would  be  manifestlr 
unjust  to  inflict  upon  him  the  punishment  while  he  is  having  tha 
validity  of  the  judgment  judicially  determined.     (In  re  Neil,  749.) 

See  Accomplices;  District  Attorney;  Preliminary  Examination. 

CUSTODY  OF  CHHiD. 
See  Habeas  Corpus;  Parent  and  Child. 

DAMAGES. 

1.  When  a  complaint  s'tates  fully  and  conciaoly  the  nature  of  the 
damage,  amount,  and  that  it  was  caused  by  the  unlawful,  wrongful 
and  negligent  acts  of  the  defendant,  held,  that  it  states  a  cause  of 
action.     (Hill  v.  Standard  Mining  Co.,  223.) 

2.  Where  the  court  instructs  a  jury,  in  a  damage  case,  that  the 
plaintiff  cannot  necover  because  of  the  obstruction  of  light  or  air, 
the  presumption  is  that  the  jury  observed  the  instruction.  (Prfr- 
pons  v.  Grostein,  671.) 

3.  Held,  that  the  record  does  not  show  that  the  jury  were  in- 
fluenced by  prejudice  or  passion  in  arriving  at  their  yerdiet  (Fr^ 
pons  V.  Grostein,  671.) 
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4.  Held,  that  the  evidenee  is  suffieient  to  soBtain  the  verdict  of 
the  jury.     (Frepons  ▼.  Grostein,  671.) 

6.  Where  the  phiintiif  and  defendant  enter  into  an  agreement 
to  arbitrate  certain  diflferences  between  them,  and  the  question  is 
put  in  issue  in  an  action  whether  future  damages  were  considered 
bj  the  arbitrators,  it  is  a  question  of  fact  for  the  jury,  and  where 
there  is  substantial  conflict  in  the  evidence  on  that  point,  the  ver- 
dict of  the  jury  will  not  be  disturbed.     (Frepons  v.  Grostein,  671.) 

6.  The  court  properly  instructed  the  jury  to  the  effect  that  if 
they  found  that  the  respondent  had  submitted  to  the  arbitrators 
not  only  the  damages  which  had  accrued,  but  also  the  damages 
which  might  accrue  in  the  future,  it  would  be  a  complete  settle- 
ment of  the  matter,  and  also  instructed  them  to  determine  from 
the  facts  as  shown  by  the  evidence  what  matters  were  submitted. 
(Frepons  v.  Grostein,  671.) 

DAMS. 
Bee  Waters  and  Watercourses,  7-11. 

DEFAULT  JUDGMENT. 
See  Judgments,  5-7. 

DISEASES. 
See  Animals. 

DISMISSAL  AND  NONSUIT. 

1.  A  nonsuit  should  only  be  granted  when  the  evidence  wholly 
fails  to  support  the  demand  of  plaintiff.  (Adams  v.  Bunker  Hill 
etc.  Co.,  637.) 

2.  On  a  motion  by  the  defendant  for  nonsuit  after  the  plaintiff 
has  introduced  his  evidence  and  rested  his  case,  the  defendant 
must  be  deemed  to  have  admitted  all  th^  facts  of  which  there  is 
any  evidence,  and  all  the  facts  which  *the  evidence  tends  to  prove. 
(Later  v.  Haywood,  78.)  *      , 

3.  A  case  should  not  be  withdrawn  from  the  jury  on  motion  for 
nonsuit  after  the  plaintiff  has  introduced  his  evidence,  unless  the 
conclusion  from  the  evidence  necessarily  follows,  as  a  matter  of  law, 
that  no  recovery  could  be  had  upon  any  view  which  could  reason- 
ably be  drawn  from  the  facts  which  the  evidence  tends  to  establish. 
(Later  v.  Haywood,  78.) 

4.  If  it  is  shown  by  the  record  that  the  demand  for  damages 
should,  under  the  statute,  have  been  litigated  in  a  former  action 
between  the  same  parties,  a  motion  for  a  nonsuit  on  that  ground 
should  be  sustained.     (Shields  v.  Johnson,  329.) 


DISMISSAL  AND  NONSUIT  (Continued). 

5.  Where  it  is  shown  that  a  motion  for  a  nonauit  is  inteq>09ed  at 
the  close  of  plaintiff's  evidence  on  the  grround  that  the  aubjeet  mat- 
ter of  the  action  could  have  been  litigated  in  a  former  suit,  between 
the  same  parties,  and  after  such  motion  is  denied  the  defendant 
submits  evidence  in  support  of  his  defense,  he  waives  his  motion 
for  a  nonsuit,  and  must  accept  the  verdict  of  the  juiy.  unless  he 
renews  such  motion  at  the  close  of  all  the  evidence.  (Shields  v. 
Johnson,  329.) 

DISTRICT  ATTORNEY. 

Attorneys  other  than  the  attorney  general  in  this  court,  or  the 
county  attorney  in  the  lower  court,  may  assist  in  the  prosecution 
by  and  with  the  consent  of  the  prosecuting  officer,  and  it  is  not 
error  to  allow  such  appearance  in  the  trial  court.  (State  ▼.  Steers, 
174.) 

DISTRICT  COURT. 

See  Courts,  1,  2. 


DIVORCE. 

Where  it  appears  that  the  defendant  has  means  with  which  to 
pay,  and  his  wife  is  without  means  to  properly  prosecute  her  suit 
for  a  divorce,  the  court  will  allow  her  suit  money  and  counsel  fees. 
(Day  V.  Day,  556.) 

ELECTRICITY. 
See  Municipal  Corporations,  2. 

EMBEZZLEMENT. 

1.  The  crime  of  embezzlement  is  committed  by  an  olBeer  of  any 
county,  city  or  municipal  corporation  of  this  state  whcto  he  fraudu- 
lently appropriates  to  his  own  use  any  money  or  property  which 
he  lias  in  his  possession  or  under  his  control  by  virtue  of  his  trust 
as  such  officer.  (R^v.  Stats.,  sees.  7065,  7066.)  (State  v.  Steers, 
174.) 

2.  An  information  that  charges  a  sheriff  of  a  county  of  this 
state  with  willfully,  unlawfully,  fraudulently  and  feloniously  ap- 
propriating to  his  own  use  certain  money  paid  to  him  in  his  official 
capacity  is  sufficient  under  the  proviaioos  of  sections  7065,  7066, 
supra,     (State  v.  Steers,  174.) 

3.  When  the  court  on  its  own  motion  haa  fully  and  fiairly  in- 
structed  the   juiy   on   all   the  essential  elements   conatituting  the 
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general  benefit.  That  term  is  a  flexible  one,  and  nnrrmiril/  Ins 
been  of  constant  growth  as  new  public  oses  have  developed.  (Pot- 
latch  Lumber  Co.  v.  Peterson,  769.) 

11.  The  power  of  eminent  domain  under  our  constitution  an-1 
laws  is  given  a  degree  of  elasticity,  thus  making  it  capable  of  meeting 
new  conditions  and  improvements  of  the  ever-increasing  neeeasities 
of  society.     (Potlatch  Lumber  Co.  ▼.  Peterson,  769.) 

12.  The  person  or  corporation  who  exercises  the  power  of  eminent 
domain  assumes  certain  obligations  to  the  public,  and  the  grant  of 
that  right  carries  with  it  the  right  of  public  supervision  and  rea- 
sonable control.     (Potlatch  Lumber  Co.  v.  Peterson,  769.) 

13.  One  who  exercises  the  right  of  eminent  domain  in  the  im- 
provement of  non-navigable  rivers  in  this  state  for  the  purpose  of 
floating  logs  and  timber  products  does  not  thereby  secure  the  ex- 
clusive use  and  control  of  such  streams,  but  such  streams  are  open 
to  the  use  of  anyone  who  may  have  occasion  to  use  them  for  anj 
purpose.     (Potlatch  Lumber  Co.  v.  Peterson,  769.) 

16.  Under  the  provisions  of  said  section  of  the  constitution  the 
power  of  eminent  domain  may  be  exercised  when  necessary  to  the 
complete  development  of  the  material  resources  of  the  state,  ani 
the  great  lumbering  interest  of  the  state  is  one  of  the  material  re- 
sources of  the  state,  and  cannot  be  completely  developed  without 
the  exercise  of  said  power.     (Potlatch  Lumber  Co.  v.  Peterson,  769.) 

17.  While  said  provisions  of  the  constitution  are  not  self-execut- 
ing, or,  in  other  words,  do  not  furnish  the  procedure  by  which  that 
power  may  be  exercised,  the  procedure  to  subject  lands  to  a  public 
use  has  been  provided  by  the  legislature.  (Potlatch  Lumber  Co. 
T.  Peterson,  769.) 

EMPLOYEB'S  LIABILITY. 
See  Master  and  Servant. 

ESCBOW, 
See  Vendor  and  Vendee. 

ESTATES  OP  DECEDENTa 
See  Executors  and  Administrators. 

EVIDENCE. 

1.  The  supreme  court  will  not  take  judicial  notice  of  the  mles 
adopted  by  the  district  judges  of  the  several  districts  of  the  state. 
(Powell  V.  Springston  Lumber  Co.,  723.) 
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be  has  been,  as  a  matter  of  f act,  a  refugee  from  the  justice  of  that 
state  within  the  meaning  of  the  federal  constitution  and  the  act  of 
Congress  authorizing  interstate  extradition.     (In  r«  "Moyer,  250.) 

2.  The  action  and  conduct  of  the  chief  executive  of  the  state  in 
which  the  accused  was  found  in  issuing  the  executive  warrant  and 
of  the  executive  and  ministerial  officers  acting  in  aid  of  his  war- 
rant, is  a  matter  for  the  consideration  of  the  courts  of  his  state, 
subject  to  the  reviewing  authority  of  the  federal  courts  in  so  far 
as  the  federal  question  is  involved,  and  is  not  a  question  open  t4> 
examination  or  consideration  hy  the  courts  of  a  foreign  state.  (In 
re  Mojer,  250.) 

3.  The  warrant  of  the  chief  executive  of  the  state  surrendering 
an  accused  person,  whether  issued  lawfully  or  nnlawfullj,  has 
accomplished  its  purpose  and  become  functus  officio  as  soon  as  the 
accused  is  delivered  into  the  jurisdiction  of  the  demanding  state^ 
and  the  regularity  of  its  issuance  thereupon  ceases  to  be  a  question 
for  judicial  inquiry  on  application  by  the  prisoner  for  his  discharge, 
where  he  is  at  the  time  held  under  due  and  legal  process  issued 
out  of  a  court  of  competent  criminal  jurisdiction  of  the  demanding 
state.     (In  re  Moyer,  250.) 

4.  The  motives  which  prompt  the  chief  executive  of  a  state  to 
issue  his  warrant  for  the  rendition  of  a  prisoner  are  not  projier 
subjects  of  judicial  inquiry.  Such  inquiry  would  be  opposed  to  pub- 
lic policy  and  the  freedom  of  action  of  the  executive  department 
of  government.     (In  re  Moyer,  250.) 

5.  The  fact  that  a  wrong  has  been  committed  against  a  prisoner 
in  the  manner  or  method  pursued  in  subjecting  his  person  to  the 
jurisdiction  of  a  state,  against  the  laws  of  which  he  is  charged 
with  having  transgressed,  can  constitute  no  legal  or  just  reason 
why  he  should  not  answer  the  charge  against  him,  when  brought 
before  the  proper  tribunal.  The  commission  of  an  offense  in  his 
arrest  does  not  expiate  the  offense  with  which  he  is  charged.  (In 
re  Moyer,  250.) 

6.  The  jurisdiction  of  a  court  in  which  an  indictment  is  found 
or  an  accusation  is  lodged  is  not  impaired  by  the  manner  in  which 
the  accused  is  brought  before  the  court.     (In  re  Moyer,  250.) 

7.  In  interstate  extradition  the  prisoner  is  only  held  under  the 
extradition  process  until  such  time  as  he  reaches  the  jurisdiction 
of  the  demanding  state,  and  is  thenceforth  held  under  the  process 
issued  out  of  the  courts  of  that  state,  and  it  necessarily  follows 
that  there  is  no  longer  a  federal  question  involved  in  his  detention. 

(In  re  Moyer,  250.) 

8.  Keturn  of  the  officer  and  answer  of  the  prisoner  examined 
and  considered  in  this  case,  and,  held,thB.t  the  prisoner  is  being 
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sentence  that  may  be  imposed  upon  one  convicted  of  gambling  is 
a  fine  of  not  less  than  $200  or  imprisonment  in  the  county  jail  for 
not  less  than  four  months.     (In  re  Burgess,  143.) 

2.  The  heaviest  penalty  that  maj  be  imposed  upon  one  con- 
victed of  gambling  is  that  prescribed  by  section  6313  of  the  Be- 
vised  Statu teSy  and  may  amount  to  both  a  fine  of  not  exceeding 
$300  and  imprisonment  not  exceeding  six  months.  State  v.  Muikey, 
6  Idaho,  617,  69  Pac.  17,  and  In  re  Rowland,  8  Idaho,  595,  70  Pac 
610,  approved  and  followed.     (In  re  Burgess,  143.) 

3.  Where  a  defendant  has  been  convicted  of  gambling  in  viola- 
tion of  the  provisions  of  the  anti-gambling  law,  a  sentence  and 
judgment  that  he  pay  a  fine  of  $250  and  be  imprisoned  in  the 
county  jail  for  a  period  of  three  months,  is  within  the  authority 
of  law  and  jurisdiction  of  the  court  and  is  a  proper  sentence  and 
judgment.     (In  re  Burgess,  143.) 

HABEAS  COBPUS. 

1.  The  right  to  the  guardianship  of  a  minor  cannot  be  tried  upon 
habeas  corptts,     (Andrino  v.  Yates,  618.) 

2.  This  proceeding  was  not  for  the  purpose  of  setting  the  ehild 
free,  but  to  determine  whether  the  plaintiff  was  entitled  to  its 
custody.     (Andrino  v.  Yates,  618.) 

3.  The  jurisdiction  of  the  question  of  the  custody  of  a  child 
under  a  writ  of  habeas  corpus  is  of  an  equitable  nature,  and  courts 
have  large  discretion  in  the  matter.     (Andrino  v.  Yates^  618.) 

See  Extradition 

HERDING. 
See  Animals. 

HIGHWAYS. 
Private  Soads. 

1.  Private  or  by  roads  may  be  opened  for  the  convenience  of  one 
or  more  residents  of  any  road  district  in  the  same  manner  as  public 
roads,  the  person  or  persons  for  whose  benefit  the  road  is  opened 
paying  the  damage  awarded  to  land  owners  and  keeping  the  road 
in  repair.  (Rev.  Stats.  1887,  sec.  933.)  (Latah  County  v.  Has- 
further,  797.) 

2.  One  signature  is  sufficient  to  authorize  the  board  of  county 
eommissioners  to  take  the  necessary  steps  to  open  a  private  or  by- 
road under  the  provisions  of  section  933  of  the  Revised  Statutes  of 
1887.     (Latah  County  v,  Hasfurther,  797.) 

3.  If  the  land  owners  are  dissatisfied  with  the  award  for  dam- 
ages or  with  any  of  the  proceedings  of  the  board  of  county  com- 
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miflsioners  with  reference  to  laying  out  and  establishing  a  private 
or  bj-road,  they  may  appeal  to  the  district  court,  where  the  ease 
will  be  heard  de  navo,  or  they  may  refuse  to  accept  the  award, 
and  thus  compel  condemnation  proceedings.  (Latah  County  v.  Has- 
further,  797.) 

4.  An  appeal  from  the  district  court  to  the  supreme  court  in 
cases  of  this  character  is  under  the  provisions  of  section  4,  page 
273,  Session  Laws  of  1899,  under  the  title  of  ''An  act  regulating 
appeals  from  the  district  court  to  the  supreme  court,  * '  etc.  .  (Latah 
County  V.  Hasfurther,  797.) 

5.  Section  923  of  the  Revised  Statutes  of  1887,  requiring  the 
board  of  county  commissioners  to  appoint  three  viewers,  one  of 
whom  shall  be  a  surveyor,  does  not  make  it  the  duty  of  the  board 
to  appoint  the  county  surveyor,  and  when  he  is  appointed  one  of 
the  viewers,  it  is  as  essential  that  he  take  the  statutory  oath  as 
either  of  the  other  viewers.     (Latah  County  v.  Hasfurther,  797.) 

6.  Where  it  b  disclosed  by  the  record  that  all  of  the  viewers  did 
not  take  the  statutory  oath,  the  proceeding  is  irregular  and  voidablo, 
and  should  be  reversed  on  appeal  to  the  district  court.  (Latah 
County  V.  Hasfurther,  797.) 

Highway  hy  Prescription. 

7.  Under  the  provisions  of  section  851,  Bevised  Statutes  of 
Idaho,  five  years'  use  of  a  road  or  highway  constitutes  a  public 
highway.     (Town  of  Juliaetta  v.  Smith,  288.) 

8.  By  the  amendment  to  section  851  (Sees.  Laws  1893,  p.  12), 
five  years'  use  and  work  by  the  proper  authorities  is  required  to 
constitute  a  public  highway  by  prescription.  (Town  of  Juliaette  v. 
Smith,  288.) 

HOMICIDE. 

Evidence  examined  in  this  case  and  held  that  it  establishes  such 
a  state  of  culpable  and  criminal  negligence  or  recklessness  and 
disregard  for  the  safety  of  human  life  as  to  support  a  verdict  of 
manslaughter.     (State  v.  McGinnis,  386.) 

HUSBAND  AND  WIPE. 

1.  Under  the  act  of  March  9,  1903  (Sees.  Laws  1903,  345),  a 
married  woman  is  given  the  absolute  control  of  her  separate  prop- 
erty and  estate,  and  has  the  unqualified  right  of  contracting  with 
reference  to  such  property,  and  may  sell  and  dispose  of  the  same 
without  the  consent  or  approval  of  her  husband.  (Bank  of  Com- 
merce V.  Baldwin,  202.) 

2.  The  act  of  March  9,  1903,  has  reference  only  to  the  separate 
property  of  the  wife,  and  the  management  and  control  thereof,  and 
the  carrying  on  of  business   therewith,   and   the  sale  or  disposal 
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thereof  and  contracts  in  reference  thereto  or  for  the  benefit  thereof. 
(Bank  of  Commerce  ▼.  Baldwin,  202.) 

3.  A  married  woman  cannot  bind  herself  personallj  for  the  pay- 
ment of  a  debt  that  was  not  contracted  for  her  own  use  or  for  the 
use  or  benefit  of  her  separate  estate,  or  in  connection  with  the 
control  and  management  thereof  or  in  carrying  on  or  conducting 
business  therewith.     (Bank  of  Commerce  v.  Baldwin,  202.) 

4.  Held,  under  the  evidence  in  this  case  that  the  trial  court  wu 
justified  in  finding  that  the  premises  in  dispute  were  not  the  sepa- 
rate property  of  the  appellant.     (Coleman  v.  Jaggers,  125.) 

INJUNCTION. 
In  General,. 

1.  Where  the  district  judge  granted  a  temporary  injunction  at 
the  time  of  filing  the  complaint  and  the  issuance  of  the  sunmions. 
and  thereby  directed  the  defendant  to  appear  at  a  time  and  place 
specified  to  show  cause  why  the  injunction  should  not  be  continued 
in  force  pendente  lite,  and  the  sheriff  was  unable  to  find  the  de- 
fendant corporation's  statutory  agent  or  anyone  upon  whom  serriee 
of  process  might  be  made,  and  returned  the  writ  unserved,  afid  the 
judge  thereupon  issued  a  second  order  in  the  same  form  and  to  the 
same  effect  as  the  first,  with  the  exception  that  the  time  fixed  for 
the  defendant  to  appear  and  show  cause  was  extended  to  a  morf» 
remote  period,  and  such  second  order  was  returned  unserved  for  thn 
same  reason  given  for  failure  to  serve  the  first,  and  a  third  order 
was  granted  in  the  same  form  and  to  the  same  effect,  except  that 
the  time  for  appearance  was  extended  still  further,  and  this  latter 
order  was  duly  served,  the  fact  that  no  affidavits  were  filed  prior  to 
the  issuance  of  the  second  and  third  orders  is  not  a  sufficient  or 
legal  ground  for  dissolving  the  injunction  as  being  in  violation  of 
section  4289,  Revised  Statutes.  (Powell  v.  Springston  Lumber  Co., 
723.) 

2.  Id. — In  such  eases  the  legal  discretion  of  the  court  has  al- 
ready been  invoked  and  exercised  in  the  first  instance,  and  the 
subsequent  orders  amount  in  substance  and  effect  to  nothing  more 
than  an  extension  of  the  time  in  which  the  defendant  is  required  to 
appear  and  show  cause.     (Powell  v.  Springston  Lumber  Co.,  723.) 

Beatraining  Enforcement  of  Judgment. 

3.  A  court  of  equity  will  not  grant  an  injunction  to  restrain 
the  enforcement  of  a  judgment  at  law  on  the  grounds  of  want  of 
consideration  or  that  the  contract  sued  on  is  against  public  policy, 
where  the  defendant,  through  negligence  of  his  attorneyS|  tBiia 
to  set  up  such  defenses.     (Donovan  v.  Miller,  600.) 


INSURANCE  (Continued). 

adjustment  of  the  losa,  such  facts  establish  a  sufficient  prima  facie 
ease  of  imiver  of  proofs  to  entitle  the  same  to  go  to  the  jury. 
(Allen  T.  Phoenix  Assurance  Co.,  653.) 

4.  Where  an  insurance  policy  contains  a  clause  providing  that 
the  policy  shall  be  void  "if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership,  or  if  the  subject  of  insur- 
ance be  a  building  on  ground  not  owned  by  the  insured  in  fee  sim- 
ple, ' '  and  it  is  shown  that  the  property  insured  was  situated  upon  a 
goyemment  homestead  owned  and  claimed  by  the  insured  in  which 
the  legal  title  remained  in  the  United  States  government,  and  on 
which  final  proof  was  not  made  until  after  the  loss  by  fire.  Held,  that 
there  was  not  such  a  failure  of  title  as  to  defeat  the  right  of 
recovery  under  this  stipulation  as  to  ownership.  (Allen  v.  Phoenix 
Assurance  Co.,  653.) 

5.  Id. — In  such  a  case  the  sole  and  entire  burden  of  the  loss, 
in  case  of  loss,  falls  upon  the  insured  (the  homesteader),  and 
the  government  has  no  interest  in  the  property  destroyed,  and 
suffers  no  loss  on  account  thereof.  (Allen  v.  Phoenix  Assuranee  Co., 
653.) 

6.  Where  it  is  shown  that  the  insured  truthfully  and  correctly 
stated  the  nature  and  condition  of  his  title  in  making  his  applica- 
tion for  insurance,  he  will  not  be  precluded  from  recovering  in 
case  of  loss  on  account  of  a  contrary  statement  as  to  title  inserted 
in  the  policy  by  the  underwriter.  (Allen  v.  Phoenix  Assurance  Co., 
653.) 

7.  Assignment  or  hypothecation  of  a  policy  of  fire  insuiance 
of  the  face  value  of  $2,000  to  a  creditor,  as  collateral  security 
for  an  extension  of  time  on  a  debt  of  $300,  does  not  constitute  or 
amount  to  an  assignment  of  the  policy  in  violation  of  the  stipula- 
tion contained  therein  to  the  effect  that  the  policy  shall  be  void 
if  "assigned  before  loss.''     (Allen  v.  Phoenix  Assurance  Co.,  653.) 

Life  Insurance. 

8.  Where,  in  an  application  for  life  insurance,  the  applicant 
stipulates  and  agrees  that  he  waives  all  provisions  of  law  prevent- 
ing a  physician  from  testifying  as  to  any  information  acquired 
by  him  while  attending  his  patient  or  rendering  him  incompetent 
as  a  witness  as  provided  in  section  5958,  Bevised  Statutes,  such 
waiver  is  valid,  and  entitles  the  beneficiary  named  in  the  policy,  as 
well  as  the  insurer,  in  an  action  upon  a  policy  issued  on  such  appli- 
cation, to  call  and  examine  the  physician  who  attended  the  insured 
during  his  last  sickness  and  have  him  answer  questions  which,  but 
for  such  waiver  would  be  regarded  as  privileged  communications 
that  the  witness  could  not  disclose.  (Trull  y.  Modem  Woodmen  of 
America,  318.) 

See  Bills  and  Notes. 
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IBBIOATION. 
See  Waters  and  Watercourses. 

JOINT  STOCK  COMPANIEa 
See  Associations. 

JUDGES. 
See  Courts;  Justice's  Court. 

JUDGMENT. 
ITareelasure  of  Contractor '$  Lien, 

1.  An  action  was  brought  to  recover  a  balance  due  on  a  con- 
tract for  the  construction  of  a  dwelling-house.  The  defendants 
answered,  putting  in  issue  the  material  allegations  of  the  complaint, 
and  filed  a  cross-complaint  wherein  they  demanded  damages  for 
the  failure  of  the  plaintiff  to  complete  his  contract.  Certain  ques- 
tions in  the  foreclosure  suit  were  submitted  to  the  jury,  which  they 
answered,  and  also  brought  in  a  general  verdict  for  the  plaintiff. 
The  court  thereupon  set  aside  the  general  verdict  and  entered  judg- 
ment without  making  any  further  findings  than  those  made  bj  the 
jury.  Held,  that  the  jury  did  not  find  upon  all  of  the  material 
issues  made  by  the  pleadings,  and  for  that  reason  the  judgment  must 
be  reversed,  as  all  of  the  material  issues  made  by  the  suit  to  fore- 
close and  the  cross-action  for  damages  were  not  found  upon.  (Sand- 
strom  V.  Smith,  446.) 

2.  This  being  a  suit  in  equity  and  a  cross-action  at  law,  either 
party  had  the  right  to  have  the  questions  in  the  law  action  deter- 
mined by  the  jury,  and  the  court  of  its  own  volition  might  submit 
certain  questions  involved  in  the  suit  in  equity  to  the  jury.  (Sand- 
strom  V.  Smith,  446.) 

3.  In  such  a  case  the  court  may  adopt  the  findings  of  the  jury 
as  its  findings;  but  if  the  jury  fails  to  find  upon  any  of  the 
material  issues  made  by  the  pleadings,  the  court  should  find  upon 
those  issues  before  entering  judgment.     (Sandstrom  v.  Smith,  446.) 

Foreign  Judgment — Limitation  of  Actums. 

4.  Where  W.  &  Co.  obtained  a  judgment  against  C.  and  others, 
in  Nebraska  in  April,  1895 ;  before  any  part  of  said  judgment  wai 
paid,  C.  moved  to  Idaho  in  1897,  and  has  continued  to  so  reside 

^  until  the  commencement  of  this  action;  C.  was  in  Nebraska  in  1905 

I'  when  service  of  an  order  or  motion  for  revivor  of  said  judgment  was 

\>'  had  upon  him;  thereafter  and  on  the  tenth  day  of  October,  1905 

^'  C.  appeared  in  court  by  attorney  when  an  order  of  revivor  was  mad' 

^  in  said  court:  Held,  that  such  order  of  revivor  gave  new  life  t 

pP  the  judgment,  and  the  statute  of  limitations  of  this  state  does  no 
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begin  to  run  until  after  such  revivor,  and  that  an  aetion  may  be 
commenced  in  the  courts  of  Idaho  any  time  within  six  yean  after 
such  order  of  revivor.     (Leman  v.  Cunningham,  135.) 

Setting  Aside  Default, 

5.  Affidavits  on  motion  to  set  aside  a  default  judgment  under 
the  provisions  of  section  4229  of  the  Revised  Statutes  must  show 
that  the  default  occurred  through  mistake,  inadvertence,  surprise 
or  excusable  neglect.     (Western  Loan  and  Savings  Co.  ▼.  Smith,  94.) 

6.  An  application  to  set  aside  and  vacate  a  default  judgment  is 
addressed  to  the  sound  discretion  of  the  court  to  whicH  the  applica- 
tion is  made,  and  unless  it  appear  that  such  discretion  has  been 
abused,  the  order  will  not  be  disturbed  on  appeal.  (Western  Loan 
&  Savings  Co.  v.  Smith,  94.) 

7.  The  showing  made  in  this  case  reviewed  and  held  insufficient 
to  authorize  the  setting  aside  a  default  judgment.  (Western  Loan 
&  Savings  Co.  v.  Smith,  94.) 

FindingB. 

8.  The  following  finding  held  insufficient  to  support  a  judgment, 

to  wit:  ''That  all  the  issues  of  fact  raised  by  the  pleadings  in  thin 

case  are  hereby  found  and  decided  in  favor  of  the  defendant  and 

against  plaintiff."     (Wood  v.  Broderson,  190.) 

I 
Belief  from  Judgment. 

9.  Courts  will  not  relieve  against  a  judgment  in  an  independent 
suit  for  mere  mistakes  at  law.     (Donovan  v.  Miller,  600.) 

10.  The  erroneous  advice  of  an  attorney  is  not  such  a  mistake 
as  will  entitle  a  oarty  to  relief  from  a  judgment.  (Donovan  t. 
Miller,  600.) 

See  Injunctions,  3-5. 

JUDICIAL  NOTICE. 
See  Evidence. 

JURISDICTION. 
See  Courts;  Venue. 

JURY. 

Where  the  respective  parties  have  stipulated  and  agreed  to  the 
appointment  of  a  referee  to  take  testimony  and  report  the  same 
to  the  court,  and  they  make  no  demand  for  a  jury,  they  will  be 
deemed  by  such  act  to  have  waived  a  jury,  even  if  the  case  were 
one  in  which  they  would  otherwise  be  entitled  to  a  jury  trial.  (Lind- 
Strom  V.  Hope  Lumber  Co.,  714.) 

See  Judgments,  2. 


JUSTICE. 
See  Courts,  11,  12. 

JUSTICE'S  COURT. 

1.  On  appeal  from  a  justice  court  to  the  district  court,  where 
the  appellant  gives  ''an  undertaking  for  the  payment  of  costs 
on  the  appeal  to  the  district  court  and  for  a  stay  of  execution," 
«nd  the  sureties  are  bound  in  a  sum  exceeding  $100,  though  not  in 
an  amount  sufficient  to  stay  the  proceedings,  and  the  undertaking 
contains  all  the  obligations  required  in  appeal  bonds,  such  under- 
taking will  be  held  sufficient  to  perfect  the  appeal,  and  in  such  case  a 
motion  to  dismiss  the  appeal  was  properly  overruled  by  the  district 
court.     (Edminston  v.  Steele,  613.) 

2.  Where  there  is  no  uncertainty  as  to  the  conditions  and  obliga- 
tions of  an  undertaking  on  appeal,  the  bond  will  be  held  effectual 
for  the  purposes  of  the  appeal,  although  coupled  with  an  invalid 
or  insufficient  stay  bond.     (Edminston  v.  Steele,  613.) 

3.  Where  an  appeal  is  taken  from  a  justice's  court  and  the  appel- 
lant claims  a  stay  of  proceedings,  under  section  4842,  Revised  Stat- 
utes, it  is  necessary  to  give  two  obligations  (which  may  both  be 
in  the  same  undertaking),  one  in  the  sum  of  $100,  to  cover' costs 
of  the  appeal,  and  the  other  in  twice  the  amount  of  the  judgment, 
including  costs.     (Wilson  v.  Doyle,  295.) 

4.  An  undertaking  in  twice  the  amount  of  the  judgment,  including 
oosts,  for  the  stay  of  proceedings  is  ineffectual  for  any  purpose 
where  there  is  no  obligation  ''for  the  payment  of  the  costs  on  the 
appeal,''  and  in  such  case  the  appeal  is  properly  dismissed.  (Wil- 
son V.  Doyle,  295.) 

LANDLORD  AND  TENANT. 

1.  A  landlord  cannot,  after  he  has  rented  rooms  for  a  certain 
purpose,  so  tear  down  and  mutilate  the  building  as  to  render  such 
rooms  unsuitable  for  the  purpose  for  which  they  were  leased,  with- 
out being  liable  for  damages,  unless*  he  first  obtain  permission  of 
the  lessee.     (Frepons  v.  Grostein,  671.) 

2.  If  a  landlord  make  a  leased  premises  unfit  for  the  uses  for 
which  it  was  leased,  he  cannot  recover  rent  for  the  leased  premises 
if  the  lessee  abandons  the  same.     (Frepons  v.  Grostein,  671.) 

See  Fixtures. 

LARCENY. 

1.  Where  it  is  alleged  in  the  information  that  the  ownership 
of  the  stolen  property  is  in  one  person,  and  on  the  trial  another 
person  testifies  that  he  owns  a  half  interest  in  such  property,  and 
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thereafter  the  former  is  recalled  and  ezplains  the  ownership  of 
each,  and  the  question  of  ownership  is  fairlj  submitted  to  the  jury 
upon  the  evidence,  and  by  an  instruction  given  by  the  court.  Held, 
that  such  instruction  was  properly  given.     (State  v.  Cotterel,  572.) 

2.  Where  it  is  alleged  in  the  information  that  the  stolen  property 
is  owned  by  a  certain  person  and  the  evidence  shows  that  such 
person  only  has  a  half  interest  therein,  such  variance  is  not  fatal, 
and  does  not  entitle  the  defendant  to  an  aequittaL  (State  ▼.  Cot- 
terel,  572.) 

3.  Where  it  is  shown  that  W.  took  into  his  possession  a  colt 
belonging  to  K.  and  branded  such  animal,  claiming  it  to  be  his  prop- 
erty, and  on  a  trial  upon  the  charge  of  grand  larceny  he  is  found 
guilty  as  charged,  the  judgment  will  not  be  reversed  where  it  is 
shown  that  all  the  facts  connected  with  the  alleged  larceny  were 
before  the  jury,  and  that  the  evidence  was  sufficient  to  warrant 
the  verdict.     (State  v.  Williams,  483.) 

4.  An  information  that  charges  the  unbiwful  and  felonious  tak- 
ing of  a  ''gray  horse  coif  charges  grand  larceny  under  section 
7048,  Revised  Statutes.     (State  v.  Williams,  483.) 

5.  Where  the  facts  and  circumstances  established  on  the  trial 
show  that  the  stolen  cattle  had  been  gathered  on  the  range  by  others 
and  driven  some  distance,  and  the  defendant  met  those  who  had 
gathered  them,  by  agreement,  and  assisted  them  in  mutilating  the 
brands  on  the  cattle  and  driving  them  across  Snake  river  into 
Oregon,  the  verdict  of  guilty  will  not  be  reversed  on  the  ground 
of  insufficiency  of  the  evidence.     (State  v.  Morse,  492.) 

6.  Evidence  examined  and  held  sufficient  to  sustain  verdict 
(State  V.  Wright,  212.) 

LEGISLATURE. 
See  Constitutional  Law,  2,  3. 

LIMITATIONS  OF  ACTIONS. 
See  Judgments,  4. 

LOGGING. 
See  Waters  and  Watercourses,  7-11. 

MALICIOUS  PROSECUTION. 

1.  It  is  not  necessary  in  an  action  for  malicious  prosecution  to  allege 
that  aU  of  the  defendants  combined  in  instituting  the  proceedings 
complained   of.     If,  after  the  proceedings  were  commenced,  they, 
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without  probable  cause  and  with  malice,  participate  voluntarily  in 
the  prosecution,  they  may  be  joined  in  an  action  as  defendants  with 
the  person  or  persons  who  instituted  the  action.  (Bussell  ▼.  Cham- 
berlain, 299.) 

2.  Want  of  probable  cause  and  malice  must  coexist.  (Bussell 
y.  Chamberlain,  299.) 

3.  Actions  for  malicious  prosecutions  are  not  favored  in  law  and 
have  been  hedged  about  by  limitations  more  stringent  than  in  many 
other  acts  causing  damage  to  another.  (Russell  y.  Chamberlain, 
299.) 

4.  Held,  that  the  complaint  states  a  cause  of  action  and  that  the 
court  erred  in  sustaining  the  demurrers  thereto.  (Bussell  v.  Cham- 
berhun,  299.) 

MANDAMUS. 

1.  Under  the  provisions  of  section  4982,  Bevised  Statutes,  where 
issues  of*  fact  are  made  by  a  return  to  an  alternative  writ  of  man- 
date, neither  of  the  parties  to  the  proceeding  is  entitled  to  a  trial 
of  such  issues  by  a  jury  as  a  matter  of  right,  as  that  is  left  to  the 
sound  discretion  of  the  court.     (Nelson  v.  Steele,  762.) 

2.  The  proceeding  for  a  writ  of  mandate  under  the  provisions 
of  the  statute  of  Idaho  is  a  special  proceeding  of  a  civil  nature, 
and  is  not  a  suit  at  common  law  or  a  civil  action,  and  neither  party 
to  such  proceeding  is  entitled  as  a  matter  of  right  to  a  trial  by 
jury.     (Nelson  v.  Steele,  762.) 

3.  The  seventh  amendment  to  the  constitution  of  the  United 
States  is  not  applicable  to  a  proceeding  to  obtain  a  writ  of  mandate 
under  the  provisions  of  the  statute  of  Idaho.  (Nelson  v.  Steele, 
762.) 

4.  Special  proceedings  of  a  civil  nature  provided  for  in  titlo 
1,  chapter  1,  part  3,  commencing  with  section  4955  of  the  Bevised 
Statutes,  are  not  civil  actions  such  as  are  referred  to  in  section 
4020,  Bevised  SUtutes.     (Nelson  v.  Steele,  762.) 

5.  The  proceeding  in  the  case  at  bar  is  not  a  suit  at  common 
law  nor  a  civil  action  under  our  code,  but  a  special  proceeding,  and 
the  trial  of  the  questions  of  fact  in  such  proceeding  may,  in  the 
discretion  of  the  court,  be  submitted  to  a  jury.  (Nelson  v.  Steele, 
762.) 

See  Waters  and  Watercourses,  3-6. 

MABBIED  WOMEN. 
See  Husband  and  Wife. 


MASTEB  AND  SEBVANT. 

Employer's  LiahUiiy  far  Injury  to  Employee, 

1.  Where  a  complaint  alleges  the  injurj  to  plaintiff  in  plain  and 
concise  language,  and  thac  such  injury  resulted  from  the  careless- 
ness and  negligence  of  defendant  in  the  construction  and  operation 
of  its  sawmill  and  appliances  thereto,  and  that  plaintiff  was  in  no 
way  guilty  of  contributory  negligence,  and  used  ordinary  prudence 
and  care  in  the  performance  of  the  labor  assigned  to  him,  and  in 
the  performance  of  which  he  was  injured,  it  is  not  subject  to  de> 
murrer.     (Crawford  v.  Bonners  Terry  Lumber  Co.,  678.) 

2.  When  the  plaintiff  has  sufficiently  plead  the  carelessness  and 
negligence  in  the  construction  and  operation  of  defendant's  saw- 
mill and  other  machinery  connected  therewith,  and  that  through  no 
fault  of  his  he  was  injured  and  damaged  by  defendant  whilst  in 
its  employ  and  performing  the  work  prescribed  for  him  by  his  em- 
ployer, a  demurrer  to  such  complaint  should  be  overruled,  and  de- 
fendant permitted  to  answer  setting  up  its  defense;  the  burden  of 
proof  is  upon  defendant  to  show  that  plaintiff  was  guilty  of 
contributory  negligence.  (Crawford  v.  Bonners  Ferry  Lumber  Co^ 
678.) 

3.  Where  the  evidence  shows  that  a  part  of  machinery  of  re- 
spondent was  in  a  damaged  condition,  and  that  by  reason  thereof 
an  employee  in  the  discharge  of  his  duty  could  become  entangled 
in  such  machinery  and  lose  his  life  or  suffer  great  bodily  injury 
through  no  fault  of  his,  it  is  a  prima  fade  case,  and  it  is  error 
to  sustain  a  motion  for  nonsuit.  (Adams  v.  Bunker  Hill  etc  Min. 
Co.,  637.) 

4.  In  an  action  against  the  master  for  damages  caused  by  the 
death  of  the  servant  as  a  result  of  the  master's  negligence,  the 
presumptions  which  arise  in  favor  of  the  instincts  of  self-preserva- 
tion and  the  known  disposition  of  men  to  avoid  injury  and  personal 
harm  to  themselves,  constitute  a  prima  facie  inference  that  the 
servant  was  at  the  time  in  the  exercise  of  ordinary  care,  and  was 
himself  free  from  contributory  negligence.  In  case  where  the 
injury  complained  of  resulted  in  the  death  of  the  injured  person, 
the  law  presumes  that  such  person  exercised  the  measure  of  care 
which  it  was  his  duty  to  exercise.  (Adams  v.  Bunker  Hill  etc 
Min.  Co.,  643.) 

5.  Where  the  evidence  in  a  personal  injury  case  is  so  uncertain 
as  to  leave  it  equally  clear  and  probable  that  the  injury  resulted 
from  any  one  of  a  number  of  causes  that  might  be  suggested,  then 
and  in  that  case  a  verdict  for  plaintiff  would  be  pure  speculation 
and  could  not  be  sustained ;  but  where  the  evidence,  although  circum- 
stantial^ is  such  that  it  would  appear  possible  that  the  injury  resulted 
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from  anj  one  of  several  causes,  and  yet  it  points  to  tbe  greate 
prohahUity  that  it  resulted  from  the  specifie  cause  charged  by  th< 
plaintiff,  a  nonsuit  should  not  be  granted.  In  the  latter  case  th< 
jury  would  be  justified  in  returning  a  verdict  in  favor  of  thi 
plaintiff,  although  it  be  possible  that  the  injury  may  have  resultei 
from  some  other  cause.  The  law  does  not  anticipate  or  attemp 
to  exclude  mere  possibilities.  (Adams  v.  Bunker  TTill  etc.  Min 
Co.,  643.) 

6.  If,  upon  any  fair  construction,  that  a  reasonable  man  might 
put  upon  the  evidence,  or  any  inference  that  might  reasonably  hi 
drawn  therefrom,  the  conclusion  of  negligence  can  be  arrrived  a1 
or  justified,  then  the  defendant  is  not  entitled  to  a  nonsuit,  bul 
the  question  of  negligence  should  go  to  the  jury.  (Adams  v.  Bunkei 
Hill  etc.  Min.  Co.,  643.) 

7.  Where  it  does  not  appear  that  the  inspection  and  repair  of  th< 
machinery  with  which  the  servant  was  working  was  a  part  of  thi 
servant's  employment,  and  it  also  appears  that  the  master  was  in  i 
more  favorable  position  to  know  its  condition  and  to  inspect  an< 
repair  it,  and  the  disrepair  and  unsafe  condition  of  the  machiner 
is  shown,  and  was  not  obvious  to  the  servant,  and  injury  resulte< 
therefrom,  and  the  servant  was  not  familiar  with  or  accustomed  t 
such  machinery,  and  this  was  known  to  the  master,  duch  facts  mak 
a  prima  facie  showing  of  negligence  on  the  part  of  the  mastei 
(Adams  v.  Bunker  Hill  etc.  Min.  Co.,  643.) 

MECHANIC'S  LIEN. 
See  Judgment,  !• 

MINES  AND  MINING. 

1.  Evidence  of  the  indications  miners  had  successfully  followe 
in  the  same  district  and  on  contiguous  ground  in  attempting  1 
find  a  lode  or  mineral  deposit  is  admissible  in  determining  as  i 
whether  or  not  a  valid  mineral  discovery  has  been  made  by  one  wl 
attempted  to  locate  a  lode  claim  on  similar  indications  and  shoi 
ing  upon  adjacent  ground.     (Ambergris  Mining  Co.  v.  Day,  108.) 

2.  It  is  incompatible  with  the  spirit  of  judicial  inquiry  to  alio 
a  litigant  to  introduce,  for  comparison,  evidence  of  indications  ai 
conditions  found  on  a  particular  mining  property  which  led  up  to 
rich  ore  body  over  which  he  has  absolute  control,  and  from  whi 
he  may  exclude  every  other  person,  unless  such  litigant  permit  1 
adversary  to  examine  and  inspect  such  property  for  the  purpose 
introducing  rebuttal  evidence  if  he  so  desires;  and  where  such  e* 
dence  is  admitted  and  examination  of  the  property  ia  denied  t 


MINES  AND  MINING  (Continxied). 

advene  party,  a  new  trial  will  be  granted.     (Ambergris  Mining  Co. 
V.  Day,  108.) 

3.  As  between  a  prior  and  subsequent  locator  of  tbe  same  ground 
as  a  lode  claim,  tbe  courts  will  view  the  evidence  tending  to  es- 
tablish the  senior  locator's  discovery  in  the  most  favorable  light 
such  evidence  will  reasonably  justify.  (Ambergris  Mining  Go. 
V.  Day,  108.) 

4.  Under  the  evidence  in  this  case,  held,  that  the  annual  assess- 
ment work  on  the  quartz  mining  claims  located  and  known  as  the 
"Mother  Lode,"  the  "Northeastern  Extension  of  the  Mother  Lode*' 
and  '  *  Canary ' '  mining  claims  for  the  year  1902,  was  done.  (Smith 
T.  Mountain  Gulch  Mining  etc.  Co.,  219.) 

MUNICIPAL  COBPOEATIONS. 

1.  The  doctrine  announced  in  Carson  v.  City  of  Genessee,  9  Idaho, 
244,  holding  cities  and  villages  liable  for  negligence  in  the  main- 
tenance of  their  streets  and  thoroughfares  in  a  reasonably  safe  con- 
dition for  use  by  travelers  in  the  usual  modes,  approved  and  fol- 
lowed.    (Eaton  V.  City  of  Weiser,  544.) 

2.  Bunning  and  operating  an  electric  light  system  by  a  munic- 
ipality and  the  sale  of  electric  light  to  private  consumers  is  not 
one  of  its  public  and  governmental  powers  and  duties,  but  is  rather 
a  proprietary  and  private  right  and  power,  for  the  careless  and 
negligent  exercise  of  which  the  municipality  will  be  held  liable 
in  damages  the  same  as  a  private  corporation  or  individual  would  be 
exercising  like  rights.     (Eaton  v.  City  of  Weiser,  544.) 

3.  Municipal  ownership,  in  the  usual  and  common  acceptation 
of  that  term,  must  of  necessity  carry  with  it  the  same  duty, 
responsibility  and  liability  on  account  of  negligence  that  is  imposed 
upon  and  attaches  to  private  owners  of  similar  enterprises.  (Eaton 
V.  City  of  Weiser,  544.) 

4.  Where  a  city  is  maintaining  a  wire  across  one  of  its  public 
thoroughfares  for  the  purpose  of  carrying  and  distributing  a  power- 
ful and  dangerous  force  like  electricity,  it  must  be  held  to  the 
duty  of  exercising  such  diligence  and  ^care  in  maintaining  and 
using  the  same  as  is  commensurate  with  the  dangers  of  the  force 
which  it  is  handling,  in  order  that  it  may  avoid  and  prevent  injury 
to  those  rightfully  engaged  in  their  various  pursuits  and  employ- 
ments.    (Eaton  V.  City  of  Weiser,  544.) 

5.  Evidence  examined  in  this  case  and  held  that  it  does  not  es- 
tablish such  contributory  negligence  on  the  part  of  the  plaintiff 
as  to  prevent  and  preclude  him  from  recovering  damages  for  the 
injuries  sustained.     (Eaton  v.  City  of  Weiser,  544.) 
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NAVIGABLE  WATEKS. 

1.  The  le^slature  cannot  by  legislative  act  impress  the  charactc 
of  navigability  on  a  stream  that  is  not  navigable,  as  a  stream  n( 
navigable  in  fact  cannot  be  made  so  by  legislation.  (Potlatch  Lun 
ber  Co.  v.  Peterson,  769.) 

2.  Navigable  streams  are  public  highways  over  which  every  cit 
zen  has  a  natural  right  to  carry  commerce  in  the  mode,  manner  an 
by  the  means  best  adapted  to  serve  the  purposes  of  the  commerc 
in  which  he  is  engaged.  In  so  doing  he  must  have  due  considero 
tion  and  reasonable  care  for  the  equal  right  of  every  other  citize 
upon  the  waters  of  such  stream.  (Powell  v.  Springston  Lumbe 
Co.,  723.) 

See  Eminent  Domain,  4. 

NEGLIGENCE. 
See  Damages;  Master  and  Servant. 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

NEW  TBIAL. 
Practice  on  Application  for  New  Trial. 

1.  Under  the  provisions  of  section  7953  of  the  Bevised  Statutefl 
where  a  defendant  serves  and  files  his  notice  of  intention  to  mov< 
for  new  trial,  and  states  therein  the  grounds  upon  which  his  applica 
tion  is  based,  and  the  trial  court  or  judge  and  respective  counse 
treat  such  notice  as  an  application  for  a  new  trial,  this  court  wil 
so  treat  it,  and  not  dismiss  the  appeal  on  the  ground  that  a  forma 
application  was  not  made.     (State  v.  Wright,  212.) 

2.  The  granting  of  a  new  trial  is  largely  in  the  discretion  of  thi  i 
trial  court,  and  when  based  on  affidavits  of  newly  discovered  evi 
dence  that  are  only  corroborative  and  cumulative  of  the  evi 
dence  introduced  on  the  trial,  the  decision  of  the  court  on  thu 
motion  for  a  new  trial  will  not  be  disturbed.  (Heckman  v.  Espey, 
755.) 

3.  Where  the  attorneys  for  the  respective  parties  have  signed  i 
stipulation  waiving  notice  of  the  time  and  place  of  hearing  and 
passing  upon  a  motion  for  a  new  trial,  the  trial  judge  will  b: 
justified  in  hearing  and  passing  on  the  same  without  notice  to  th< 
adverse  party.     (Buckle  v.  McConaghy,  733.) 

4.  Where  the  trial  court  grants  a  new  trial  without  designatinji 
the  grounds  upon  which  the  order  is  based  and  an  appeal  is  prose 
euted  from  such  order,  the  appellate  court  will  only  examine  th<: 


NEW  TRIAL  (Continued). 

Esoignments  of  error  made  in  the  lower  court  and  the  grounds  of 
the  motion  for  a  new  trial  to  the  extent  of  ascertaining  whether 
or  not  the  order  can  be  sustained  on  any  ground  named  in  the 
motion  and  assignments  and  specifications  of  error.  (Buckle  t. 
McConaghy,  733.) 

5.  Where  there  is  a  substantial  conflict  in  the  evidence,  and  the 
trial  judge  who  heard  the  case  grants  a  new  trial,  the  order  will 
not  be  disturbed  on  appeal.     (BucJde  ▼.  McConaghy,  733.) 

Netcly  Discovered  Evidence. 

6.  Held,  that  under  the  evidence  and  affidavits  of  newly  discovered 
evidence  and  errors  assigned  in  admitting  and  rejecting  evidence, 
the  court  did  not  err  in  denying  a  new  triaL  (State  t.  Cotterel, 
672.) 

7.  A  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 
covered evidence,  unless  it  is  shown  that  the  introduction  of  such 
evidence  might  change  the  result  of  the  verdict  of  the  jury  in 
another  trial,  and  sufficient  reason  must  be  shown  why  such  evidence 
could  not  have*  been  presented  at  the  former  trial.  (State  v.  Bond, 
424.) 

8.  Held,  that  the  court  did  not  err  in  refusing  to  grant  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  (State  v.  Morse, 
492.) 

9.  Upon  application  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  a  new  trial  will  not  be  granted  unless  due  dili- 
gence is  shown,  and  that  it  is  probable  a  different  result  might 
follow  another  trial.     (State  v.  Williams,  483.) 

NONSUIT. 
See  Dismissal  and  Nonsuit. 

NUISANCE. 

1.  Where  the  plaintiff  shows  by  his  complaint  and  affidavits 
that  the  defendant  municipality  is  maintaining  a  nuisance  specially 
injurious  to  the  complainant,  and  the  defendant  does  not  deny  the 
existence  of  the  nuisance,  but  alleges  that  it  has  taken  steps  tj 
abate  the  same  and  that  it  means  and  intends  to  prevent  any  repeti- 
tion or  recurrence  of  the  matters  charged  as  constituting  the  nui- 
sance, and  affidavits  are  produced  showing  that  conditions  have  not 
been  materially  changed  and  that  the  cause  of  complaint  still  exists, 
a  temporary  injunction  ought  to  issue,  and  it  is  error  to  refuse 
such  relief.     (Shreck  v.  Village  of  Coeur  d'Alene,  708.) 

2.  Showing  made  in  this  cause  examined  and  held  sufficient  to 
entitle  plaintiff  to  an  injunction  pendente  lite,  (Shreck  v.  Village 
of  Coeur  d  'Alene,  708.) 
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OFFICERS. 
Bemoval  from  Office. 

1.  Under  the  provisions  of  section  7459  of  the  Bevised  Statates, 
the  allegations  of  the  information  should  be  made  positively,  when 
the  facts  are  of  record  and  accessible,  or  within  the  personal  knowl- 
edge of  the  informant;  otherwise  they  may  be  made  on  informa- 
tion and  belief.     (Corker  v.  Pence,  152.) 

2.  Under  the  provisions  of  section  7459  of  the  Revised  Statutes, 
the  information  is  sufficient  if  it  charges  the  defendant  with  know- 
ingly, willfully  and  intentionally  charging  and  collecting  illegal 
fees,  specifying  them,  or  with  knowingly,  willfully  and  intention- 
ally refusing  to  perform,  or  neglecting  to  perform,  an  official  duty 
pertaining  to  his  office,  specifying  such  duty.  (Corker  v.  Pence, 
152.) 

3.  Under  the  provisions  of  said  section  there  are  but  two  offenses 
for  which  a  defendant  may  be  removed  from  office;  the  first  is  the 
charging  and  collecting  illegal  fees  for  services  rendered  or  to  be 
rendered  in  his  office;  and,  second,  neglecting  to  perform  official 
duties  pertaining  to  his  office  required  by  law.  (Corker  v.  Pence, 
152.) 

4.  County  officers,  for  all  other  willful  or  corrupt  misconduct  in 
office,  other  than  that  mentioned  in  section  7459,  may  be  removed 
under  the  provisions  of  section  7445  et  seq.,  of  the  Revised  Stat- 
utes.    (Corker  v.  Pence,  152.) 

5.  Under  the  provisions  of  section  7459,  a  corrupt  official  may  be 
prosecuted  by  a  private  person  for  the  acts  therein  specified,  while 
under  the  provisions  of  section  7445  the  accusation  must  be  by  the 
prosecuting  attorney,  or  presented  by  the  grand  jury  for  other  will- 
ful or  corrupt  misconduct  in  office.     (Corker  v.  Pence,  152.) 

6.  Where  a  board  of  equalization  meets  and  proceeds  to  equalize 
the  assessment  of  the  property  of  the  county,  but  fails  to  make  such 
equalization  and  assessment  in  accordance  with  the  views  of  others, 
and  if  they  willfully  and  corruptly  equalize  such  assessments,  they 
cannot  be  removed  from  office  under  the  provisions  of  said  section 
7459.  The  remedy  is  provided  by  the  provisions  of  section  7445. 
(Corker  v.  Pence,  152.) 

7.  The  allegation  in  an  information  that  the  board  of  county 
commissioners  did  not  make  ''necessary''  and  "proper"  rules  and 
regulations  to  prevent  the  outbreak  and  spread  of  contagious  and 
infectious  diseases,  is  not  a  sufficient  allegation  that  no  rules  or 
regulations  in  regard  thereto  had  been  made.  (Corker  v.  Pence, 
152.) 

8.  A  failure  to  properly  itexnize  a  claim  against  the  county  is 
not  a  cause  for  the  removal  of  an  officer  under  the  provisiona  of 
said  section  7459.     (Corker  y.  Pence,  152.) 

Idaho,  VoL  12—54 
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OFFICEES  (Continued). 

9.  An  allowance  of  a  claim  against  the  countj  without  its  being 
accompanied  by  a  proper  voucher  is  not  a  cause  for  removal  under 
the  provisions  of  section  7459.     (Corker  v.  Penee,  152.) 

Aholishing  Office, 

10.  The  abolishment  of  an  appointive  office  by  an  act  of  the 
legislature  and  imposing  the  duties  of  such  office  on  another  officer 
without  enumerating  in  detail  such  duties,  in  no  manner  violates 
the  provisions  of  section  18,  article  3  of  the  constitution.  (>foble 
V.  Bragaw,  265.) 

Expellees  of  Officers, 

11.  Under  the  provisions  of  an  act  approved  March  14,  1901  (Sess. 
Laws  1901,  p.  227),  which  provides  for  the  payment  of  actual  and 
necessary  expenses  of  certain  county  officers,  is  included  the  board 
of  such  officers  when  absent  from  their  residences  in  the  perform- 
ance of  the  official  duties  of  their  several  offices.  (Corker  v.  Pence, 
152.) 

See  Clerk  of  Courts. 

PABDONS. 

1.  The  board  of  pardons  is  a  branch  of  the  executive  department 
of  the  state  government  and  its  powers  and  prerogatives,  as  such, 
are  those  of  granting  clemency  to  convicted  prisoners,  and  it  has 
no  power  to  increase  or  extend  penalties  or  punishments  pronouni^d 
by  the  sentence  of  a  court.     (In  re  Prout,  494.) 

2.  The  board  of  pardons  has  power  to  parole  prisoners  upon 
such  terms  and  conditions  as  they  may  see  fit,  so  long  as  those 
terms  and  conditions  are  neither  immoral  nor  illegaL  (In  re  Prout, 
494.) 

8.  Conditions  attached  to  a  parole  or  pardon  by  the  board 
of  pardons  that  are  to  extend  beyond  or  be  performed  after  the  ex- 
piration of  the  term  for  which  the  prisoner ,  was  sentenced,  are 
illegal  and  cannot  be  enforced  after  the  expiration  of  the  term 
for  which  the  prisoner  was  sentenced.     (In  re  Prout,  494.) 

4.  A  prisoner  who  had  been  paroled  by  the  board  of  pardons 
and  thereafter  rearrested  and  returned  to  the  penitentiary  is  en- 
titled to  his  discharge  at  the  expiration  of  the  period  of  time  for 
which  he  was  sentenced  by  thd  court,  and  he  cannot  be  lawfully 
detained  under  such  sentence  for  the  purpose  of  serving  an  addi- 
tional term  equalling  the  time  he  was  out  on  parole.  (In  re  Prout, 
494.) 

PARENT  AND  CHILD. 

1.  Under  the  provisions  of  section  5774,  Hevised  Statutes,  the 
parent  is   entitled  to  the   guardianship  of  his  nunor  child  when 
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PABBNT  AND  CHILD  (Continued). 

he  18  competent  to  transact  his  own  buslneBB  and  not  otherwise  n  • 
■nitable  as  guardian.     (Andrino  t.  Yates,  618.)     • 

2.  The  legal  right  to  the  custody  of  a  minor  may  be  abandom  I 
or  forfeited  hj  the  acts  or  conduct  of  the  parent,  and  in  such  ca  ! 
he  is  equitably  estopped  from  asserting  such  legal  right.  (Andrii  i 
T.  Yates,  618.) 

3.  Where  the  legal  right  of  the  parent  is  not  dear,  the  best  i  • 
terest  of  the  child  will  govern  the  decision  of  the  court  (Andrix  i 
▼.  Yates,  618.) 

4.  When  it  appears  that  a  child  has  resided  with  its  aunt  fro:  i 
the  time  it  was  about  two  and  one-half  years  old  until  it  is  near)  • 
twelve  years  of  age  without  having  seen  its  mother,  and  that  coi 
ditions  are  such,  and  made  so  by  the  acts  of  the  parent,  that  tl  ! 
care  and  custody  of  the  child  cannot  be  changed  without  endange 
ing  the  happiness  and  welfare  of  the  child,  the  parent  has  becom  , 
in  the  language  of  section  5774,  Revised  Statutes,  "unsuitable"  f(  i 
possession  of  the  child.     (Andrino  v.  Yates,  618.) 

5.  In  such  cases  the  welfare  of  the  chUd  is  the  main  eonsideratio  i 
for  the  court.     (Andrino  v.  Yates,  618.) 

6.  In  cases  of  doubt  and  difficulty  the  court  may  emmine  .th  i 
minor,  when  it  is  of  sufficient  age  and  discretion,  as  to  its  wishc  i 
and  desires  in  the  matter ;  not  that  its  wishes  must  control  in  tb  i 
matter,  but  that  the  court  might  more  wisely  arrive  at  a  just  eoi  • 
elusion  in  the  case.     (Andrino  v.  Yates,  618.) 

PABOLE  OF  PBISONEBa 
See  Pardon. 

PARTNEBSHIP. 

1.  Upon  the  death  of  one  partner,  the  surviving  partner  ma;i 
continue  the  partnership  business  by  and  with  the  consent  of  thi 
executor  or  administrator  of  the  estate  of  the  deceased  and  the  ap 
proval  of  the  probate  court.     (McElroy  v.  Whitney,  512.) 

2.  Unless  by  consent  of  the  executor  or  administrator  of  th<! 
estate  of  the  deceased  partner,  and  the  approval  of  the  probat! 
court,  it  is  the  duty  of  the  surviving  partner  to  settle  the  affair! 
of  the  copartnership  as  speedily  as  the  best  interests  of  the  busi 
ness  of  the  copartnership  will  permit.     (McElroy  v.  Whitney,  512.] 

8.  Where  the  complaint  and  answer  pray  for  the  appointment 
of  a  referee  to  take  an  accounting  of  the  affairs  of  the  copartnershiii 
and  report  his  findings  to  the  court  as  to  the  indebtedness  of  one  tti 
the  other,  and  such  report  or  findings  show  such  indebtedness, 
and  that  all  of  the  partnership  affairs  have  been  considered  b]i 
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the  referee,  the  eourt  maj  adopt  such  findings  as  the  findings  of  the 
court.     (McElroy  ▼.  Whitney,  512.) 

4.  Whilst  the  general  rule  is  that  the  surviving  partner  is  not  en- 
titled to  a  salary  or  compensation  for  managing  and  settling  up 
the  partnership  business,  it  has  its  exceptions  when  a  partnership 
has  been  carried  on  for  some  time  after  a  dissolution  by  death,  and 
.such  continuance  has  proved  to  be  beneficiaL  (McElroy  v.  Whitney, 
512.) 

Bee  Associations. 

PHYSICIANS. 
See  Witnesses,  6,  7. 

PLEADING. 

TTnder  the  provisions  of  section  416S  of  the  Revised  Statutes, 
the  complaint  is  only  required  to  contain  the  title  of  the  eourt  and 
cause,  a  statement  of  the  facts  constituting  the  cause  of  action  in 
ordinary  and  concise  language,  and  the  demand  for  relief,  and  the 
district  court  is  authorized  to  grant  such  relief,  whether  in  equity 
or  at  law,  as  the  parties  are  entitled  to  under  their  allegations  and 
proof.     (Coleman  t.  Jaggers,  125.) 

See  Actions. 

PRACTICE. 
See  Appeal  and  Error;   Technicalities. 

PBELIMINART  EXAMINATION. 

1.  Where  two  parties  are  separately  charged  with  a  felony,  upon 
the  preliminary  examination  of  one,  the  other  is  called  as  a  witness 
on.  behalf  of  the  prosecution,  he  may  refuse  to  answer  any  ques- 
tions either  on  his  examination  in  chief  or  on  cross-examination  that 
would  tend  in  the  least  to  incriminate  him.     (State  v.  Bond,  424.) 

2.  A  motion  to  set  aside  the  information  on  the  ground  that  the 
witness  or  accomplice  refused  to  answer  certain  questions  on  cross- 
examination  at  the  preliminary  examination  that  in  the  opinion 
of  the  witness  tended  to  incriminate  her,  will  not  be  sustained. 
(State  T.  Bond,  424.) 

PRINCIPAL  AND  AGENT. 
See  Brokers. 

PRIVATE  WAYa 
See  Highways. 


PBIVILEGED  COMMUNICATIONa 
Bee  Witnesses,  6-8. 

PBOBATB  COUET. 
See  Courts,  8-10, 

PROBATE  LAW. 
Bee  Ezeeutors  and  Administrators;  WiBi. 

PUBLIC  ADMINISTBATOBa 

1.  A  eountj  treasurer  is,  under  the  constitution  and  laws  of  this 
state,  ex  offlcio  public  administrator,  and  all  fees  and  compensation 
received  hj  him  in  his  official  capacity  and  as  public  administrator 
must  be  accounted  for  and  reported  to  his  county,  and  cannot  be 
retained  by  him  for  his  personal  or  individual  use.  (In  le  Bice, 
305.) 

2.  By  virtue  of  holding  the  office  of  county  treasurer,  the  individual 
becomes  ex-offloio  public  administrator,  and  is  thereby  and  for 
that  reason  alone,  qualified  to  become  an  administrator  of  an  estate 
under  subdivision  9  of  section  5351,  and  section  5682,  Bevised 
Statutes,  and  any  and  all  fees  and  compensation  received  by  him 
by  reason  of  discharging  such  duties  belong  to  the  county^  and 
must  be  accounted  for  to  the  county.     (In  re  Bice,  305.) 

QUIETINa  TITLE. 

1.  Under  the  provisions  of  section  4538  of  the  Bevised  Statutes, 
an  action  may  be  brought  by  any  person  against  another  who  claims 
an  estate  or  interest  in  real  property  adverse  to  him  for  the  purpose 
of  determining  such  adverse  claim.     (Coleman  v.  Jaggers,  125.) 

2.  Under  the  jurisdiction  and  practice  in  equity,  independent  of 
statute,  a  bill  to  quiet  title  cannot  be  maintained  unless  the  pos- 
session and  legal  title  are  in  the  complainant,  but  that  |iUe  of 
equity  practice  has  been  greatly  modified  by  the  provisions  of  sec- 
tion 4538  in  this  state,  and  an  action  may  be  maintained  although 
the  plaintiff  have  neither  the  possession  nor  the  legal  title  thereto. 
(Coleman  v.  Jaggers,  125.) 

3.  Under  the  provisions  of  said  section  4538,  a  suit  may  be 
brought  by  anyone  claiming  some  right  or  interest  in  land  to  de- 
termine any  adverse  claim  thereto.     (Coleman  y.  Jaggeis^  126.) 

QUO  WABBANTO. 
See  Officers. 


BAPE. 

1.  The  fact  that  the  state  aceusee  a  defendant  with  rape  in  haTing 
had  carnal  knowledge  of  a  female  who  was  at  the  time  of  unsonnd 
mind  and  incapable  of  giving  consent  does  not  per  se  establish  the 
incompetency  of  such  female  to  testify  against  the  accused.  (State 
Y.  Simes,  310.) 

2.  In  snch  case  the  accused  may  object  to  the  witness  testify- 
ing on  the  gprounds  of  incompetency,  and  the  court  will  examine 
into  and  pass  upon  the  grounds  of  the  objection  in  the  same  manner 
and  to  the  same  extent  as  if  made  against  the  competency  of  any 
other  witness.     (State  ▼.  Simes,  310.) 

3.  Where  respondent  was  convicted  of  the  statutory  erime  of 
rape,  and  it  is  shown  that  the  evidence  was  conflicting  on  material 
questions  involved  in  the  trial,  and  the  trial  judge  sustains  a 
motion  for  a  new  trial  without  stating  whether  his  order  was  based 
upon  the  insufficiency  of  the  evidence  or  errors  of  law  occur- 
ring at  the  trial,  this  court  will  not  reverse  such  order  unless  error 
is  manifest  from  the  record.     (State  v.  Driskell,  245.) 

BECEIVEBa 

1.  Upon  a  proper  showing  a  receiver  will  be  appointed  for  a 
corporation  pendente  lite.     (Hall  v.  Nieukirk,  33.) 

2.  Under  the  provisions  of  subdivisions  5  and  6  of  section  4329 
of  the  Revised  Statutes,  a  receiver  will  be  appointed  where  it  is 
shown  that  the  corporation  is  insolvent  or  in  imminent  danger  of 
insolvency,  and  in  all  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  the  courts  of  equity.  (Hall  v.  Nieukirk, 
33.) 

3.  Under  the  allegations  of  the  complaint,  held  that  the  court 
erred  in  refusing  to  appoint  a  receiver.     (Hall  v.  Nieukirk,  33.) 

4.  Under  our  statute  an  appointment  of  a  receiver  does  sot 
necessarily  cause  a  dissolution  of  the  corporation,  unless  the  court 
so  directs;  the  receiver  may  be  appointed  simply  to  manage  the 
affairs  of  the  company  during  the  pendency  of  the  litigation.  (Hall 
T.  Nieukirk,  33.) 

5.  Upon  the  application  of  a  stockholder  where  it  is  shown  that 
the  directors  and  officers  of  the  corporation  are  mismanaging  its 
affairs  for  their  own  personal  advantage  and  gain,  and  where  it  is 
shown  that  the  profits  of  the  business  of  the  corporation  are  being 
absorbed  by  such  mismanagement  in  paying  the  salaries  of  favorite 
employees,  whose  services  are  not  necessary  to  the  proper  conduct  of 
the  business  of  the  corporation,  and  where  gross  miamanagement  is 
shown,  which  if  continued  would  necessarily  result  in  insolvency  of 
the  corporation,  a  receiver  should  be  appointed.  (Hall  v.  Nieukirk, 
33.) 
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BECEIVEBS  (Continned). 

6.  Where  a  mortgage  provides  that  the  mortgagor  shall  kee]  • 
the  property  insured,  and  that  in  ease  he  fails  to  do  so  the  mort- 
gagee may  insure,  and  that  all  sums  paid  bj  the  mortgagee  f o ' 
insurance  shall  beeome  a  part  of  the  mortgage  debt  and  be  se- 
cured bj  the  mortgage  lien,  a  failure  to  insure  by  the  mortgago  ■ 
will  not  amount  to  such  waste  of  the  security  as  to  authorize  the  ap  ■ 
point ment  of  a  receiver  to  take  charge  of  the  property.  (Eurekr 
Mining  etc.  Co.  v.  Lewiston  Navigation  Ck>.,  472.) 

7.  Where  A  takes  a  mortgage  on  a  boat  that  is  plying  on  ai 
interstate  stream  in  such  manner  that  its  use  in  navigating  sucli 
stream  must  necessarily  take  it  beyond  the  jurisdiction  of  the  stat  i 
in  which  the  mortgage  was  executed,  and  it  is  stipulated  in  the  mort 
gage  that  the  mortgagor  shall  not  remove  the  "vessel  beyond  th<i 
limits  of  the  United  States,"  a  removal  beyond  the  jurisdiction  o:' 
the  state  and  its  use  in  navigation  of  a  portion  of  the  same  strean . 
where  it  is  no  more  dangerous  or  perilous  will  not  constitute 
grounds  for  the  appointment  of  a  receiver  to  take  charge  of  thn 
property,  where  it  appears  that  the  vessel  is  in  charge  of  a  compe 
tent  and  skillful  captain  and  erew.  (Eureka  Mining  etc.  Go.  v 
Lewiston  Navigation  Co.,  472.) 

8.  Where  a  mortgage  provides  that  the  mortgagee  shall  insur<i 
a  boat  which  it  is  understood  shall  ply  on  certain  designated 
waters,  and  he  fails  to  do  so  for  the  reason  that  the  risk  is  so 
great  on  a  vessel  plying  on  those  waters  that  insurance  cannot  bn 
obtained,  the  failure  of  the  mortgagor  to  insure  will  not  of  itseli' 
warrant  the  appointment  of  a  receiver  for  such  property.  (Eureks, 
Min.  etc.  Co.  v.  Lewiston  Navigation  Co.,  472.) 

BEPERENCB. 

1.  A  court  has  no  power  to  arbitrarily  send  an  ordinary  action  a! 
law  to  a  referee  for  trial  against  the  objection  of  either  party  to 
the  litigation,  and  this,  whether  the  suit  requires  the  examination 
of  a  long  account  or  not.     (Bussell  v.  Alt,  789.) 

2.  Beference  is  confined  to  equity  cases  only;  under  the  provision] i 
of  our  constitution  the  right  to  trial  by  jury  is  never  to  be  denied 
in  law  cases.     (Bussell  v.  Alt,  789.) 

3.  Where  the  issues  joined  by  the  pleadings  cover  a  claim  for 
injury  and  damages  suffered  under  a  given  and  specific  contract, 
and  when  the  parties  come  to  making  their  proofs  before  a  referee, 
they  stipulate  and  agree  that  ''a  full  and  complete  accounting  ol 
all  the  matters  and  things  between  plaintiff  and  defendant  shall 
be  had  and  taken"  under  another  and  separate  contract  and  trans 
action,  *  *  the  same  as  if  it  were  a  part  of  the  complaint, ' '  the  losinji 
party  cannot  be  heard  on  appeal  to  complain  of  the  evidence  auo 
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BEFEBENCE  (Continued). 

findings  touching  such  new  issue  as  being  outside  of  the  issues 
made  by  the  pleadings.     (Lindstrom  ▼.  Hope  Lumber  0>.,  714.) 

4.  Where  by  eonsent  of  both  parties  evidence  is  taken  touehing 
differences  not  covered  by  the  issues,  and  no  objection  ia  made 
thereto  prior  to  findings  and  judgment,  the  pleadings  will  be  treated 
on  appeal  as  if  they  had  been  so  amended  as  to  make  the  issues 
covered  by  the  proofs.     (Lindstrom  ▼.  Hope  Lumber  Co.,  714.) 

5.  Where  the  record  fails  to  show  when  the  report  of  a  referee 
was  submitted  to  the  court,  but  does  show  that  the  last  testimony 
was  taken  by  him  over  eighteen  months  prior  to  the  date  of  filing 
the  report,  and  that  the  attorneys  for  both  sides  were  present  at 
all  the  hearings  before  the  referee,  and  the  court  makes  and  files 
his  findings  and  judgment  on  the  same  date  on  which  the  report 
is  filed,  the  losing  party  will  not  be  heard  on  appeal  to  complain 
that  he  had  no  time  or  opportunity  to  move  against  the  report  or 
any  part  thereof,  or  to  move  to  purge  the  evidence  submitted  by 
the  report.  In  such  case  the  losing  party  is  not  free  from  negli- 
gence and  laches.     (Lindstrom  v.  Hope  Lumber  Co.,  714.) 

6.  In  an  action  for  accounting  in  the  settlement  of  a  partnership 
business,  where  the  court  appoints  a  referee  and  authorizes  and  di- 
rects him  to  take  an  accounting  of  the  business  and  transactions  of 
the  partnership,  the  parties  are  entitled  to  a  statement  from  the 
referee  of  all  the  items  of  account  between  them,  and  to  have  the 
same  reported  to  the  court  showing  the  items  allowed  and  rejected 
in  favor  of  and  against  each  party.     (McElroy  v.  Whitney,  527.) 

SALES. 

1.  Where  the  contract  of  sale  of  a  threshing-machine  contains 
a  warranty  that  is  limited  and  conditioned  by  the  following  pro- 
vision: ''Continued  possession  or  use  of  machinery  for  six  days 
shall  be  conclusive  evidence  that  the  warranty  is  fulfilled  to  the 
fuU  satisfaction  of  the  undersigned,  who  agree  thereafter  to  make 
no  further  claim  on  Bussell  &  Company  under  warranty";  the 
"possession"  therein  mentioned  is  held  to  mean  a  possession  coupled 
with  a  possibility  or  opportunity  of  using  or  testing  the  property  for 
the  uses  and  purposes  to  which  it  is  to  be  applied.  (Harrison  v. 
BusseU  &  Co.,  624.) 

2.  A  provision  in  a  contract  that:  "No  promises,  whether  of 
agent,  employee,  or  of  attorney,  in  respect  to  the  payments,  and 
security,  or  the  working  of  the  machinery  named,  will  be  considered 
binding  unless  made  in  writing,  ratified  by  the  home  or  branch 
of&ce, ' '  does  not  prevent  the  company 's  agent  waiving  written  notice 
by  going  to  the  place  where  the  machinery  is  being  operated,  and 
taking  charge  of  the  machinery  and  working  on  it  with  a  view  to 


SALES  (Continued). 

putting  it  in  a  condition  so  that  it  will  comply  with  the  warranty. 
(Harrison  ▼.  Bnssell  &  Co.,  624.) 

8.  The  purpose  of  notice  to  the  vendor  of  defects  in  the  machinery 
under  a  contract  of  warranty  such  as  in  this  case  is  to  enable  a 
vendor  to  send  its  agent  or  employee  to  the  property  and  put  it 
in  running  order  and  remedy  defects,  and  when  that  purpose  has  once 
been  served,  and  the  agent  or  employee  has  actually  gone  and 
taken  charge  of  the  property  and  undertaken  to  put  it  in  running 
order,  the  purpose  of  notice  is  served,  and  it  becomes  immaterial 
whether  any  notice  has  been  given  at  all.  (Harrison  y.  Bussell  & 
Co.,  624.) 

SHEEP. 
See  Animals. 

SPECIFIC  PEEFOEMANCB. 

1.  A  contract  to  convey  real  estate  will  be  enforced  when  it  is 
shown  that  a  deed  was  executed  and  left  in  the  hands  of  the  at- 
torney of  the  grantor  for  inspection  by  the  grantee,  and  after  such 
inspection  the  grantee  was  willing  to  accept  the  deed,  and  had  al- 
ready paid  the  purchase  price.     (Bobbins  v.  Porter,  738.) 

2.  A  deed  properly  executed  and  left  with  the  attorney  of  the 
grantor  of  real  estate  is  sufficient  to  remove  the  bar  of  the  statute 
of  frauds  in  an  action  for  specific  performance  where  the  purchase 
price  has  been  paid.     (Bobbins  v.  Porter,  738.) 

3.  Where  the  evidence  is  conflicting  and  the  case  is  tried  to  the 
court,  and  it  appears  from  the  transcript  that  the  judgment  is  fully 
justified  by  evidence,  under  a  long-established  rule  of  this  court, 
even  though  the  case  be  for  specific  performance,  the  judgment 
will  not  be  reversed.     (Bobbins  v.  Porter,  738.) 

4.  A  complaint  that  fully  sets  out  the  contract  for  the  convey- 
ance of  real  estate,  although  the  original  contract  was  verbal,  that 
is  afterward  merged  into  a  different  contract  which  is  evidenced  by 
a  deed  left  in  the  hands  of  the  attorney  of  the  grantor  for  inspec- 
tion of  the.  grantee,  is  sufficient  upon  which  to  base  a  judgment  for 
specific  performance.     (Bobbins  v.  Porter,  738.) 

STATUTE  OF  FBAUDS. 
See  Frauds,  Statute  of. 

STATUTES. 

1.  Before  a  legislative  act  is  held  unconstitutional,  it  should 
appear  beyond  a  reasonable  doubt  that  it  infringes  some  provision 
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STATUTES  (Continued). 

of  the  constitution.  Section  18  of  article  3  of  the  state  constitution 
prohibits  the  legislature  from  revising  or  amending  any  act  by 
mere  reference  to  its  title  and  commands  that  the  section  as 
amended  shall  be  set  forth  and  published  at  full  length.  (Noble 
T.  Bragaw,  265.) 

2.  Said  section  of  the  constitution  does  not  require  the  whole 
act  containing  the  section  amended  to  be  republished  in  full;  it 
only  requires  republication  of  the  section  amended.  (Noble  ▼. 
Bragaw,  265.) 

3.  Two  or  more  laws  relating  to  the  same  subject,  or  different 
parts  of  the  same  subject,  are  not  necessarily  amendatory  to  each 
other  within  the  meaning  of  the  provisions  of  said  section  18  of 
article  3  of  the  constitution,  although  they  may  be  construed  in 
pari  materia,     (Noble  v.  Bragaw,  265.) 

4.  Under  the  provisions  of  said  section  18,  article  3  of  the  con- 
stitution, a  repeal  may  be  made  of  a  certain  section  or  of  an  entire 
act  without  republishing  the  whole  of  the  same,  as  said  section  of 
the  constitution  has  no  application  to  repeals,  but  only  to  revisions 
and  amendments.     (Noble  v.  Bragaw,  265.) 

5.  Section  39  of  the  act  of  1905  provides,  among  other  things, 
that  its  provisions  should  not  be  so  construed  as  repealing  any 
provision  of  the  act  of  1901  not  inconsistent  with  or  in  conflict  with 
the  provisions  of  the  act  of  1905,  and  then  declares  that  the  remain- 
ing provisions  of  the  act  of  1901  and  the  act  of  1905  should  be 
construed  together  for  the  purpose  of  carrying  out  the  objects 
sought  by  each,  to  wit,  the  eradication  of  contagious  and  infectious 
diseases  among  the  livestock  in  the  state.  That  is  only  an  an- 
nouncement of  the  legislative  intent  and  correctly  states  the  rule 
applicable  to  the  construction  of  two  acts  or  two  laws  bearing  on 
the  same  subject.     (Noble  v.  Bragaw,  265.) 

6.  The  act  of  1905  abolishes  the  office  of  state  sheep  inspector  and 
his  deputies,  and  in  their  place  creates  the  office  of  state  veter- 
inary surgeon,  assistants  and  livestock  inspectors,  and  to  that  ex- 
tent repeals  the  act  of  1901.  Said  act  of  1905  prescribes  many  of 
the  duties  of  said  last-mentioned  officers,  and  in  addition  requires 
them  to  perform  all  of  the  duties  required  by  the  act  of  1901  to  be 
performed  by  the  state  sheep  inspector  and  deputies  not  repealed 
by  said  act  of  1905.     (Noble  v.  Bragaw,  265.) 

7.  Neither  express  nor  implied  repeals  come  within  the  constitu- 
tional inhibition  contained  in  said  section  18|  article  3  of  the  con- 
stitution.    (Noble  V.  Bragaw,  265.) 
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TECHNICALITIES. 

One  who  relies  on  teehniealities  must  be  held  to  obsenre  teehnieal 
rules.     (Jackson  t.  Barrett,  465.) 

TAXATION. 
See  Officers. 

TRESPASS. 
See  Animals,  5-11. 

TBIAL. 
Beopening  Case  far  Further  Evidence, 

1.  Question  as  to  power  of  the  trial  court  to  reopen  a  ease  for 
the  introduction  of  further  evidence  after  adjournment  of  the  term 
at  which  the  case  was  tried  and  submitted;  reserved.  (Brown  v. 
Newell,  166.) 

Instructions. 

2.  Where  the  instructions  to  the  jury  fairly  state  the  law  on  all 
the  issues  involved,  it  is  not  error  to  refuse  requests  of  defendant, 
even  though  they  may  be  a  repetition  of  the  law  of  the  case. 
(North  ft  Douglas  v.  Woodland,  50.) 

3.  An  instruction  that  leaves  the  questions  of  fact  to  be  found 
by  the  jury  and  only  suggests  the  law  applicable  in  case  they  find 
certain  ficts  to  exist,  is  not  objectionable  on  the  ground  that  it 
assumes  that  certain  facts  do  exist.     (State  v.  Wright,  212.) 

4.  Under  the  provisions  of  section  7877  of  the  Revised  Statutes, 
it  is  not  error  for  the  court  to  refuse  to  instruct  the  jury  to  find 
the  defendant  not  guilty;  the  court  may  advise  the  jury  to  acquit 
the  defendant,  but  the  jury  is  not  bound  by  such  advice.  (State 
V.  Wright,  212.) 

5.  Where  the  instructions,  taken  as  a  whole,  amply  and  fully 
state  the  law  of  the  case,  the  judgment  will  not  be  reversed,  it 
being  the  duty  of  the  jury  to  consider  the  entire  charge,  even  though 

.  there  may  have  been  an  instruction  partially  erroneous,  where  it  is 
evident  that  such  instructions  did  not  mislead  the  jury.  (State  v. 
Bond,  424.) 

6.  Where  the  court  fairly  covers  every  point  in  the  case  by  in- 
structions given  on  its  own  motion,  it  is  not  error  to  refuse  to 
give  instructions  requested  by  counsel  for  the  defendant  covering 
the  same  point  and  questions.     (State  v.  Cotterel,  572.) 

See  Criminal  Law;  Judgments,  2,  3;  Reference;  Venue. 
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VENDOB  AND  VENDEE. 

1.  Wtere  H.  enters  into  an  agreement  with  H.  and  G.,  wbcrebj 
it  is  agreed  that  H.  will  pay  $7,200  for  a  certain  mining  claim, 
and  pays  in  cash  $100  thereof,  and  agrees  that  the  balance  shall  be 
due  February  3,  1905,  and  that  H.  will  pay  the  expense  for  pro- 
curing a  patent  to  said  mining  claim,  and  that  time  is  of  the 
essence  of  the  contract,  and  that  thereafter,  on  February  3,  1905,  H. 
deposited  the  $7,100  with  the  bank,  as  provided  by  the  escrow  agree- 
ment, with  instructions  to  hold  the  same  until  the  receiver's 
receipt  for  the  patent  of  the  mining  claim  has  been  issued,  and  there- 
after the  receiver 's  receipt  is  procured  and  filed  with  said  bank  by  H. 
and  G.  Held,  that  the  bank  was  justified  in  paying  the  money  over 
to  H.  and  G.  after  said  receipt  was  so  procured.  (Hunt  v.  Capital 
State  Bank,  588.) 

2.  Where  under  an  agreement  for  purchase  of  a  mining  claim,  H. 
agreed  to  pay  the  cost'  of  procuring  a  patent  to  said  mining  claim, 
and  H.  and  G.  proceeded  and  procured  the  patent,  and  accepted 
the  purchase  price  from  the  escrow  holder,  and  declined  to  return 
the  same  to  H.  on  his  taking  the  position  that  they  had  not  fulfilled 
their  agreement.  Held,  that  H.  was  entitled  to  his  deed  from  the 
grantors  and  legally  relieved  from  the  payment  of  any  further  sum. 
(Hunt  V.  Capital  State  Bank,  588.) 

See  Specific  Performance. 

VENUE. 

1.  The  provisions  of  said  section  are  self-executing,  and  the 
legislature  by  failing  to  provide,  by  proper  legislation,  that  the 
prejudice  of  the  judge  is  a  cause  for  a  change  of  the  place  of  trial, 
cannot  nullify  the  provisions  of  said  section  and  thus  compel  the 
trial  of  a  case  before  a  prejudiced  judge.     (Day  v.  Day,  556.) 

2.  Section  3900,  Revised  Statutes,  was  enacted  before  the  adoption 
of  our  constitution,  and  provides  three  grounds  for  a  change  of 
venue,  but  does  not  make  the  prejudice  of  the  judge  one  of  said 
grounds.     (Day  v.  Day,  556.) 

3.  Section  4125,  Revised  Statutes,  provides  among  other  grounds, 
that  a  change  in  the  place  of  trial  may  be  had  when  from  any 
cause  the  judge  is  disqualified  from  acting  and,  although  enacted 
prior  to  the  adoption  of  our  constitution,  is  broad  enough  in  its 
terms  to  include  the  disqualification  on  the  ground  of  prejudice  of 
the  judge;  and  the  constitution  makes  prejudice  a  ground  of  dis- 
qualification.    (Day  V.  Day,  556.) 

VOLUNTARY  ASSOCIATIONS.  • 
See  Associations. 


WARRANTS. 
Bee  Counties,  4-8. 

WARRANTY. 
See  Sales. 

WATERS  AND  WATERCOURSES. 
Appropriation — Transfer  of  Title  and  Possession, 

1.  Where  H.  in  1899  settled  on  unsurveyed  public  lands  and 
opened  up  an  old  ditch  which  had  been  constructed  and  used  bj  a 
previous  settler,  and  put  in  a  headgate  and  conveyed  the 
waters  of  a  stream  one  hundred  and  fifty  feet  to  and  upon  the  lands 
claimed  by  him,  and  in  the  following  year  extended  the  ditch  so  as 
to  better  distribute  the  water  over  his  claim,  the  water  right  so 
acquired  is  entitled  to  date  from  the  time  when  the  water  was  actu- 
ally delivered  upon  the  ground  for  the  use  of  which  it  was  diverted. 
(Brown  v.  Newell,  166.) 

2.  Where  B.  entered  into  an  agreement  and  contract  with  H.  for 
the  purchase  of  a  claim  or  squatter's  right  on  unsurveyed  lands  of 
the  United  States,  and  the  ditch  and  water  right  belonging  thereto 
and  used  therewith,  and  paid  a  part  of  the  purchase  price,  and 
was  thereupon  let  into  possession  which  he  held  continuously  there- 
after, and  two  years  later  received  a  deed  from  H.  for  such  property, 
B.'s  chain  of  title  will  not  be  broken  by  such  contract  and  change 
of  possession  so  as  to  allow  an  intervening  appropriator  a  priority 
over  B.'s  water  right.     (Brown  v.  Newell,  166.) 

Mandamus  to  Compel  Delivery  of  Water. 

3.  Where  several  land  owners  contract  and  agree  among  themselves 
to  unite  in  interest  and  construct  their  own  ditch  or  lateral,,  and 
make  a  joint  application  to  a  ditch  company  for  sufficient  water 
for  all  their  land  as  one  applicant,  they  may  join  as  plaintiffs 
in  an  action  to  compel  the  water  company  to  deliver  the  quantity 
of  water  applied  for  at  their  headgate.     (Helphery  v.*Pcrrault,  451.) 

4.  Where  several  parties  agree  among  themselves  to  unite  in  in- 
terest and  jointly  apply  as  one  applicant  for  water  for  irrigation 
purposes  and  to  use  and  apply  the  water  in  rotation,  the  fact  of 
joinder  and  rotation  in  the  use  of  the  water  are  not  valid  and  suffi- 
cient grounds  on  which  the  water  company  may  refuse  to  furnish 
water  to  them  at  their  common  headgate.  (Helphery  t.  Perrault, 
451.) 

5.  The  times  and  order  of  use  and  application  of  water  by  several 
land  owners  under  the  same  lateral  to  their  respective  tracts  of 
land  are  matters  of  no  concern  to  the  water  company  where  the 
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WATEBS  AND  WATEBC0UBSE8  (Continued). 

ieyenl  uaen  by  agreement  among  themaelveB  distribute  and  use 
the  water  at  the  times  and  in  the  manner  agreeable  to  them,  and 
the  eompany  has  no  dntj  but  that  of  seeing  that  the  requisite  quan- 
tity of  water  flows  through  the  headgate  into  the  eonsumer'a  diteh. 
(Helphery  v.  Perrault,  451.) 

6.  (Tomplaint  in  this  ease  held  sufficient  to  sustain  a  cause  of  ac- 
tion and  not  demurrable  for  the  misjoinder  of  parties  plaintiff. 
(HelpheiCJ  ▼•  Perrault,  451.) 

DavM,  Booma  and  Logging^ 

7.  Under  the  provisions  of  section  835,  Bevised  Statutes,  the 
construction  of  any  dam  or  boom  on  any  creek  or  river  in  this  state 
that  will  unreasonably  delay  or  hinder  the  psssage  or  floating  of 
timber  down  the  same  is  prohibited.  (Potlateh  Lumber  Co.  v. 
Peterson,  769.) 

8.  In  the  enactment  of  section  5210,  the  legislative  intent  was 
to  make  the  .provisions  thereof  applicable  to  all  streams  not 
navigable  in  fact.     (Potlateh  Lumber  Co.  v.  Peterson,  769.) 

9.  The  construction  and  use  of  booms  is  a  necessary  adjunct  to 
the  floating  of  logs,  and  the  right  to  float  logs  down  a  stream 
carries  with  it  the  necessarily  resultant  right  of  employing  somo 

reasonable  means  for  intercepting  them  at  their  destination.     (Pow- 
ell V.  Springston  Lumber  Co.,  723.) 

10.  Under  the  provisions  of  section  835  of  the  Bevised  Statutes, 
it  is  made  unlawful  for  any  person  to  construct  a  dam  or  boom  on 
any  creek  or  river  of  this  state  without  connecting  therewith  a 
sluiceway,  lock  or  fixture  sufficient  to  permit  timber  to  pass  around, 
through  or  over  the  same  without  unreasonable  deky  or  hindrance. 
(Powell  V.  Springston  Lumber  Co.,  723.) 

11.  One  who  constructs  a  boom  or  obstruction  "across"  a  navig- 
able stream  of  this  state  so  as  to  "prevent"  others  driving  logs 
past  such  boom  or  obstruction  is  liable  in  an  action  to  abate  the 
same  as  a  nuisance  and  for  damages  caused  by  its  maintenance. 
(Powell  V. 'Springston  Lumber  Co.,  723.) 

See  Navigable  Waters. 
WILLS. 

Under  the  provisions  of  section  4831,  an  order  by  the  probate 
court  refusing  to  admit  a  will  to  probate  is  appealable.  (Matter  of 
Paige,  410.) 

WITNESS. 
Competency  and  Credibility, 

1.  Under  section  5957,  Revised  Statutes,  which  provides  that  persons 
"of  unsound  mind   at  the   time  of  their  production"   cannot  be 
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WITNESS  (Continued). 

witneises,  a  person  who  ean  apprehend  the  obligation  of  an  oath 
and  is  capable  of  giving  a  fairly  correet  aeeount  of  the  things 
he  has  seen  or  heard  is  competent  as  a  witness,  although  he  may 
be  afflicted  with  some  form  of  insanity.     (State  v.  Simes,  310.) 

2.  The  examination  of  the  person  offered  as  a  witness  for  the  pur- 
pose of  testing  his  competency  should  be  made  with  special  reference 
to  the  scope  of  inquiry  and  subject  matter  about  which  the  witness 
is  to  testify.     (State  v.  Simes,  310.) 

8.  Incapacity  to  give  intelligent  and  legal  consent  to  the  com- 
mission of  an  act  does  not  necessarily  imply  incapacity  to  thereafter 
correctly  and  truthfully  narrate  the  facts  constituting  the  commission 
of  the  act.     (State  v.  Simes,  310.) 

4.  Where  objection  is  made  as  to  the  competency  of  a  witness  to 
testify,  the  court  should  examine  the  witness  for  the  purpose  of  de- 
termining his  competency,  and  may  call  and  examine  other  witnesses 
touching  such  question.     (State  ▼.  Simee,  310.) 

6.  After  the  court  has  determined  that  a  person  is  competent*  to 
testify  as  a  witness,  the  credibility  of  the  witness  immediately  be- 
comes a  question  to  be  determined  by  the  jury.  (State  ▼.  Simes^ 
810.) 

Privileged  Cofnmunicat%on$, 

6.  Since  the  statute,  section  5958,  subdivision  4,  Bevised  Statutes, 
authorizes  the  patient  to  waive  the  privilege  of  secrecy  imposed  or 
his  physician,  and  does  not  fix  any  specific  time  at  which  sucl 
waiver  can  or  must  be  made,  no  reason  is  discovered  why  the  waivei 
may  not  equally  as  well  be  made  by  contract  and  in  advance  of  the 
relation  of  physician  and  patient  arising  as  at  the  time  of  the  trial 
(Trull  V.  Modem  Woodmen  of  America,  318.) 

7.  As  to  whether  or  not  the  privilege  of  secrecy  granted  by  statut< 
is  a  personal  privilege  attaching  only  to  the  person  of  the  patient 
or  can  be  waived  by  his  heir  or  legal  representative,  quaere,  (Trul 
T.  Modem  Woodmen  of  America,  318.) 

8.  Communications' which  pass  between  one  who  is  merely  acting 
as  a  conveyancer  or  friendly  adviser  and  the  grantor  or  grante 
are  not  privileged  communications  under  the  provisions  of  sub 
division  2  of  section  5958  of  the  Revised  Statutes,  which  protect 
communications  which  pass  between  attorney  and  client  in  the  cours 
of  professional  employment.     (Later  v.  Haywood,  78.) 

Bxamination  of  Witnese, 

9.  The  action  of  the  trial  court  in  permitting  leading  question 
is  largely  discretionary,  and  is  properly  exercised  in  the  allowance  o 
such  questions  in  the  examination  of  a  feeble  or  simple -minde 
person.     (State  v.  Simes,  310.) 


WITNESS  (Continued). 

10.  The  courts  will  be  liberal  in  allowing  a  broad  range  of  inquiry 
on  cross-examination,  and  this  rule  is  especially  and  peculiarly 
applicable  when  it  comes  to  the  cross-examination  of  that  class  of 
witnesses  commonly  called  experts.  (Trull  y.  Modem  Woodmen  of 
America,  318.) 

11.  Certain  incompetent  and  inadmissible  statements  made  by 
the  witness  that  are  disallowed  and  ruled  out  by  the  court,  and  the 
jury  admonished  not  to  consider,  and  which  are  repeated  by  the  wit- 
ness and  the  same  action  taken  thereon  by  the  court,  reviewed,  and 
held,  that  although  reprehensible  on  the  part  of  the  witness,  they  are 
not  sufficient  grounds  for  a  reversal  of  the  judgment.  (State  t. 
McGinnis,  336.) 

Competisaiion  of  Witness, 

12.  Under  the  provisions  of  section  6039,  Revised  Statutes,  a  wit- 
ness who  resides  in  an  adjoining  county  and  more  than  thirty  miles 
from  the  place  of  trial,  is  not  obliged  to  attend  in  response  to  a 

,  subpoena;  but  the  privilege  of  disobeying  the  subpoena  is  personal 
to  the  witness,  and  if  he  sees  fit  to  waive  the  privilege  and  attend 
and  testify,  he  is  entitled  to  his  mileage  for  actual  and  necessary 
travel  within  the  state,  the  same  as  any  other  witness  who  has  at- 
tended under  compulsory  process.  (Anderson  y.  Ferguson-Bach 
Sheep  Co.,  418.) 

13.  The  wife  of  a  litigant  is  entitled  to  mileage  and  per  diem  the 
same  as  any  other  witness  would  be  for  the  same  travel  and  attend- 
ance.    (Anderson  v.  Ferguson-Bach  Sheep  Co.,  418.) 

See  Accomplices. 

WRIT  OF  REVIEW. 
Bee  Certioraii. 
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